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A
NOTICE OF ADOPTED AMENDMENT g
06/22/2009
TO: Subscribers to Notice of Adopted Plan

or Land Use Regulation Amendments

FROM: Plan Amendment Program Specialist

SUBJECT: City of Bend Plan Amendment
DLCD File Number 009-08

The Department of Land Conservation and Development (DLCD) received the attached notice of
adoption. Due to the size of amended material submitted, a complete copy has not been attached. A
Copy of the adopted plan amendment is available for review at the DLCD office in Salem and the local
government office.

Appeal Procedures*
DLCD ACKNOWLEDGMENT or DEADLINE TO APPEAL: Monday, July 06, 2009

This amendment was submitted to DLCD for review prior to adoption. Pursuant to ORS 197.830(2)(b)
only persons who participated in the local government proceedings leading to adoption of the amendment
are eligible to appeal this decision to the Land Use Board of Appeals (LUBA).

If you wish to appeal, vou must file a notice of intent to appeal with the Land Use Board of Appeals
(LUBA) no later than 21 days from the date the decision was mailed to you by the local government. If
you have questions, check with the local government to determine the appeal deadline. Copies of the
notice of intent to appeal must be served upon the local government and others who received written
notice of the final decision from the local government. The notice of intent to appeal must be served and
filed in the form and manner prescribed by LUBA, (OAR Chapter 661, Division 10). Please call LUBA
at 503-373-1265, if you have questions about appeal procedures.

*NOTE: THE APPEAL DEADLINE IS BASED UPON THE DATE THE DECISION WAS
MAILED BY LOCAL GOVERNMENT. A DECISION MAY HAVE BEEN MAILED
TO YOU ON A DIFFERENT DATE THAT IT WAS MAILED TO DLCD. AS A
RESULT, YOUR APPEAL DEADLINE MAY BE EARLIER THAN THE ABOVE
DATE SPECIFIED.

Cce: Aaron Henson, City of Bend

Gloria Gardiner, DLCD Urban Planning Specialist
Mark Radabaugh, DLCD Regional Representative

<paa> YA/



2  DLCD
Notice of Adoption

THIS FORM MUST BE MAILED TO DLCD

WITHIN 5§ WORKING DAYS AFTER THE FINAL DECISION
PER ORS 197.610, OAR CHAPTER 660 - DIVISION 18

g7%0n

Jurisdiction: City of Bend . ‘ : Local file number: PZ 08-308

Date of Adoption: June 3, 2009 | Date Mailed: June 12, 2009

Was a Notice of Proposed Amendment (Form 1) mailed to DLCD? Yes Date: 8/7/08

[ ] Comprehensive Plan Text Amendment [ ] Comprehensive Plan Map Amendment
X Land Use Regulation Amendment ' 'D Zoning Map Amendment

[ ] New Land Use Regulation - [] Other: |

Summarize the adopted amendment. Do not use technicaln terms. Do not write “See Attached”.

A package of amendments to the text of Chapter 1.1, General Administration; Chapter 1.2, Definitions; Chapter
1.3, Enforcement; Chapter 2.0, Land Use District Administration; Chapter 3.6, Special Standards for Certain
Uses; Chapter 4.1, Land Use Review & Procedures; and Chapter 4.2, Site Development and Design Review of
the Development Code (Ordinance No. NS-2016), which are intended to clarify definitions, eliminate '
inconsistencies, and ensure that the City of Bend’s development review procedures conform to state law and

the City’s customer service objectives.

Does the Adoption differ from proposal? Yes

The ordinance includes additional changes to Chapter 1.2 including new definitions for Applicant, Application,
Attached, Community Development Director, and Neighborhood Association; revisions to Chapters 2.0 & 4.1
to allow Hearings Officers to approve or deny quasi-judicial zone changes when the zoning is proposed to be
consistent with the General Plan map; changes to Chapter 3.6 to allow larger accessory structures in residential
zones; changes to Chapter 4.1 including increased notice requirements, revised appeals procedures, and longer
durations of approval; and changes to Chapter 4.2 to reflect longer durations of approval.

' Plan Map Changed from: Not Applicable to:
Zone Map Changed from: Not Applicable to:
Location: Citywide
Specify Density: Previous: Not Applicable New:
Applicable statewide planning goals:
123456789 15 17 18

DDDDDDDDDDDDDDDDD

Was an Exception Adopted? [ ] YES [XI NO
Did DLCD receive a Notice of Proposed Amendment...

Acres Involved:

45-days prior to first evidentiary hearing? X Yes []No
If no, do the statewide planning goals apply? "[JYes [JNo
If no, did Emergency Circumstances require immediate adoption? [lYes [INo

DLCD FILE No. 009-08 (17063) [15555]



.DLCD file No. __See First page

Please list all affected State or Federal Agencies, Local Governments or Special Districts:

Not Applicable

Local Contact: Aaron Henson, AICP - Phone: (541) 383-4885 Extension:
Address: 710 NW Wall Street Fax Number: (541) 388-5519
City: Bend - Zip: 97701 E-mail Address: ahenson@ci.bend.or.us

ADOPTION SUBMITTAL REQUIREMENTS

This form must be mailed to DLCD within 5 working davs after the final decision
per ORS 197.610, OAR Chapter 660 - Division 18.

1. Send this Form and TWO Complete Copies (documents and maps) of the Adopted Amendment to:

ATTENTION: PLAN AMENDMENT SPECIALIST
DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT
635 CAPITOL STREET NE, SUITE 150
SALEM, OREGON 97301-2540

2. Electronic Submittals: At least one hard copy must be sent by ma11 or in person, or by emailing
larry. french@state or.us.

3. Please Note: Adopted materials must be sent to DL.CD not later than FIVE (5) working days
following the date of the final decision on the amendment.

4. Submittal of this Notice of Adoption must include the text of the amendment plus adopted findings
and supplementary information.

S. The deadline to appeal will not be extended if you submit this notice of adoption within five Workihg
days of the final decision. Appeals to LUBA may be filed within twenty-one (21) days of the date, the
Notlce of Adoption is sent to DLCD.

6. In addition to sending the Notice of Adoption to DLCD, you must notify persons who participated in the
local hearing and requested notice of the final decision.

7. Need More Copies? You can now access these forms online at http://www.lcd.state.or.us/. Please
print on 8-1/2x11 green paper only. You may also call the DLCD Office at (503) 373-0050; or Fax
your request to: (503) 378-5518; or Email your request to larry.french@state.or.us - Attention: Plan

Amendment Specialist.
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ORDINANCE NO. NS-2122

AN ORDINANCE AMENDING THE CITY OF BEND DEVELOPMENT CODE BY
CHANGING THE TEXT OF CHAPTERS 1.1,1.2, 1.3, 2.0, 3.6, 4.1, AND 42 TO
CLARIFY DEFINITIONS, ELIMINATE INCONSISTENCIES, AND ENSURE THAT THE
CITY'S DEVELOPMENT REVIEW PROCEDURES CONFORM TO STATE LAW AND
THE CITY'S CUSTOMER SERVICE OB.JECTIVES.

THE CITY OF BEND ORDAINS AS FOLLOWS:

Section 1. The Bend City Council has held a public hearing, considered the
~ testimony, the record, and the Planning Commission’s recommendation,
and has found that there is a public need and benefit for the proposed text
amendments to the City of Bend Development Code. The Bend City
Council adopts the Recommendation of the Planning Commission,
- approved on March 23, 2009, file number PZ 08-309.

Section2. Chapters 1.1, 1.2, 1.3, 2.0, 3.6, 4.1, and 4.2 of the City of Bend

Development Code (Ordlnance NS-2016) are hereby amended by
changing the text therein as detailed in “Exhibit A”. .

Section 3. The Bend City Council adopts the Planning Commission’s “Findings for
Development Code Text Amendment” as findings in support of this
ordinance.

Read for the first time the 20th day of May, 2009.

Read fpr the second time the 3rd day of June, 2008.

Placed upon its passage the 3™ day of June, 2009.

YES: 6 NO: 1 ABSTAIN: O

Authenticated by the Mayor the 3rd day of June, 2009.

A C

Mark Capell, Maydf Pro Tem

e S\ Stu

Patricia Stell, City of Bend Recorder

Ordinance NS-2122 Page 1 of 58



EXHIBIT A

City of Bend
Development Code
Tune-Up Package #1A

City Council — 2nd Reading
June 3, 2009

Prepared by:
City of Bend Planning Division

Note:
Text in underlined typeface is proposed to be added.

Text in strikethrough typeface is proposed to be deleted.
Text in Bold Iltalic typeface is staff commentary.
*** Indicates where text from the existing code has been omitted.

Ordinance NS-2122 Page 2 of 58



Chapter 1.1 General Administration

Sections:
1.1.100 - Severability
1.1.200 Compliance and Scope
1.1.300 Consistency with Plan and Laws
1.1.400 Use of a Development
1.1.500 Pre-Existing Approvals
1.1.600 Building Permit and Certificate of Occupancy
1.1.700 Official Action
1.1.800 Fees
1.1.800 Miscellaneous Provisions

11.200 = Compliance and Scope. . _

A. Compliance with the Provisions in the Development Code. Land and structures-

may be .used, developed by construction, reconstruction, alteration, occupancy, and

. use, or otherwise, only as this Development Code (“Code”) or any amendment

thereto permits. No plat shall be recorded or no building permit shall be issued
without compliance with the provisions of this Code.

sedede

C. Most Restrictive Regulations Apply. Where this Code contains conflicting
standards, or Where-this-Coede imposes greater restrictions than those imposed or
required by other rules or regulations, the most restrictive or that imposing the higher
standard shall govem. '

dedede

1.1.300 Consistency with Plan and Laws.

Each development and use application and other procedure initiated vnder this Code shall be
consistent with the adopted comprehensive plan of the City of Bend as implemented by this
Code, all applicable local ordinances, state and federal laws and regulations. All provisions of
this Code shall be construed in conformity with the adopted Bend Area General Plan.

This ordinance is intended to promote health, safety, welfare and economy by coordinating the
complex relationships between people, land, resources and facilities to meet the future needs of
the citizens and to protect the livability of the community.

1.1.500 Pre-Existing Approvals.
dedede

B. Subsequent Development Applications. All developmentproposalsand - - - -
applications received by the Community Development Rlanrirg Direcior after the
adoption of this Code shall be subject to review for conformance with the standards
under this Code or as otherwise provided by state law.

dekde T

1.1.600 Building Permit and Certificate of Occupancy.

A. Bu1ldmg Permtf_ A buxldmg permit shall not be issued until %h&@emmumbf

a development permit has been issued in

accordance with the provisions of Chapter 4.1.900+tand-Use-AstionBesisions, or

the Community Development Director has otherwise found that a development
_permit is not required.

ok

1.1.860 Fees Required.

Ordinance NS-2122 : Page 3 of 58



The City’s fees are established by the City Council in the adopted Fees Resolution.
Fees shall be required for all applications, appeals and services. Payment of fees shall
be made at the time of filing by cash, check, money order, credit card, or other
acceptable methods as identified in the adopted Fees Resolution, except that local
govemmental agencies may supply a purchase order at the time of filing.

1.1.8900 Miscellaneous Provisions.

A. Intergovernmental Agreements. Outside the City limits where authorized by an
intergovernmental agreement, the functions of the Communlty Development Director
and City Review Authority identified herein
will be defined in accordance with the respective intergovernmental agreements.

Chapter 1.2 Definitions

Affordable Housing means housing that is affordable for households eaming up to 100
percent of the area median income {gross), as defined by the Federal Department of
Housmg and Urban Development so that the household spends%e-a—eeﬂam-peeeeﬁtage

----- : perding no more than 30
percent of thelr gross household income on housmg related expenses ( Q.. rent,
mortgage, and essential utilities).

sk

Apblicant means a person submitting an application; the owner of affected propérty. or
the owner's duly authorized representative. The Community Development Director may
require proof of the sufficiency of the representative's authorization bv the owner to act
as applicant on the owner's hehalf.

Application means all materials and information submitted for action authorized under
this code and on related administrative forms and checklists.

*kk

Argument means assertions and analysis by a party regarding the satisfaction or .
violation of legal standards or policy believed to be relevant to the decision. "Argument”

does not include assertion-of facts ret-already-in-the recerd.

*kk

Attached means connected to the primary structure with a continuous foundation and
attached by common wall with openings that allow for internal access through habitable
space to the primary structure.

okk

Community Development Director means the Dlrector of the Cig of Bend Communm
Development Department or his or her designee. For the purposes of this Ordinance,
the terms Community Development Director and Planning Director shall be
interchangeable.

*kk

Development Application, Type | also-knewn-as-"Bevelepment-action™ means a
development application that is reviewed administratively without public notice or an’
opportunity for parfies to comment, unless elevated to a Type Il application by the
Commumgy Development Director when there is a need to interpret or exercise policy or
legal judgment, or fo apply discretionary land use standards. Type | applications are
identified jn Table 1.2.100. A Type | decision includes any Fewew—ef—any—pem{-

Ordinance NS-2122 ' Page 4 of 58



authorization or determination that the City of Bend Beveloprment-Services Community
Development Department is requested to issue, give or make that either:

1. Is made under land use standards that do not reguire interpretation or the
exercise of policy or legal judgment; or
2. Approves or denies a building permit issued under clear and objective land use
standards: or
3. Determines final engineering design, construction, operatlon. maintenance,
repair or preservation of a transportation facility that is otherwise authorized by

and consistent with the comprehensive plan and land use requlations.

o, H G

Development Application, Type Il also-knewras-“Land-use-permitZ means a
development application that is reviewed following public notice and an opportunity for
parties to comment but without a public hearing, unless elevated fo a Type Il
_ppllcatlon by the Community Development Director. Tvpe I] applications are identified

Development Application. Type Il alse-krewn-as“Land-use-action™ means a
development application where the final decision that is made by the Planning
Commission or Hearings Officer after a public hearing following the quasi-judicial
procedures required and described in Section 4.1.800. Tvpe |l applications are

identified in Table 1 2.100. awseas&ée%aﬂen—fepapp%ev@—ef—a—quas&—juém-ﬁm

- Development Application, Type IV alse-known-as-a “Legislative change” means a

leqgislative decision that is made after public notice, public hearings, and-a
recommendation by the Planning Commission to the City Council. Such applications

generally involve broad public policy decisions that apply to other than an individual
property TVDe IV apphcatlons are idenptified in Table 1.2, 100 awne#lihese-mel

Development standards means [and use regulations that guide how sites and
buildings can be developed. in-commersial-zonesthese These standards deal with

- allowed uses, building heights, densities, parking, building setbacks, etc.

ededc

Dwelling, mulfi-family see “Mulfi-family housing”.

Dwelling, single-family attached housing means fwe-ormere single-family dwellings

on their own lots or parcels, sharing a with common epd-walls side-wall alse-krowras
townhomes-errowhouses.
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. Dwelling, single-family detached zero lot line house {see-Courtyard- Housing) see

"Courtyard Housing”.

evrk

Evidence means facts, documents, data or other information offered by a party to
demonstrate compliance or noncompliance with the standards believed to be relevant to
the decision.

ik

Family day care see “child-care-center+family-child care" “Registered or
Certified Family Child Care Home / Child Care Facility”.

ek

Land use district means-aland-use-district is the same as a zoning district.

dedeode

Mixed use buildings or developments means a mix of residential and neighbeeheeé
commercial uses that are mixed “vertically,” meaning ning that a residential use is developed
above the commercial use, or mixed “horizontally,” meaning commercial and residential
uses both occupy ground floor space. For all mixed use buildings or developments in
the commercial districts, commercial/office uses shall occupy at least 20% of the total
floor area of the development, or the floor area equivalent to the entire ground floor area
of the development, whichever is greater. For all mixed use buildings or developments
in the residential districts, commercial/office uses shall occupy no more than 20% of the
total floor area of the development, or up to 100% of the ground floor area of the -
development. provided that at least 40% of the total floor area of the development is
residential.

Hekk

Neighborhood Association means an organization that has been formally recognized
by council resolution which offers an_opportunity for citizens to partlcmate in decision-
making for their neighborhood.

*kHk

Party means one who takes part or participates in a land-use-action Type II, lll. or IV
application or a legislative action. A party includes any person who has standing. A

person can become a party by appearing on the record at a hearing (including appeals)
or presenting written evidence in conjunction with an administrative action or hearing, or
by being a property owner whe’s whose property would be burdened by a solar access
permit. The City may designate a representative for persons whose participation
consists only of signing a petition.

Personal and professional service uses means businesses such as dry cleaners and
cafes that primarily provide services to customers from the immediate surrounding area.

s

Proceeding means the review of a land use action either administratively by the
Community Development Piarning Director or through the public hearing process by the
Hearings Body.

dedrd
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Registered or Certified Family Child Care Home means a location where child care is
offered in the home of the provider to not more than 16 children. including children of
the provider, regardless of full-time or pari-time status. Registered or Certified Family
Child Care Homes shall be considered a permitted resideritial use of the property for
zoning purposes. See ORS Chapter 657A for state certification requirements.

dedede

Setback means the minimum allowable horizontal distance from a given point or line of
reference, such as a property line, to the nearest vertical wall or other element of a
building or structure as defined herein. Note: Where a public access easement abuts
the street in lieu of r.o.w., the interior easement line shall become an assumed property
boundary for the purepeses purposes of sethacks.

FE P73
step .~ back

. 15 ft»builiﬂiriglt —_—

Utilities mean water and sewer fadiiities, elecinic, felephone, natural gas, and other
services providing for energy or communication needs,

Tk
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Tableé 1.2.100

Summary of Development Application Types

Development Appllcatlon

-Typ

Change of Use Slte Confon'ns to All EXIShng Smndards

Condo Plat/‘Condo Change of Use

Design Review CB Zone — Minor Fagade Change

Design Review — Minor Alteration

Final Plat — Partition or Subdivision

Home Occupation Type | (Minor)

Keeping of Farm Animal Permit

Lot of Record Verification

Property Line Adjustment

Site Plan ~ Mini (ADU, 2nd Dwelling)

Site Plan Minor Alteration .

Temporary Use

Vacation Home Rental

boq Pad Pad PR Bad bt ad Bad g Paq Pad Pt Bt

Cemetery Subdivision

Change of Use — Site Does Not Conform to All Exnshng Smndards

Conditional Use Permit

Declaratory Ruling- Administrative Decision

Design Review CB Zone — Track 1

Design Review Deschutes River, Administrative

Design Review for New Construction/Major Aheraﬁbns

Horme Occupation Type (I (Major)

Partition (Tentative Plan)

Planned Unit Development (PUD) Modification

Residential Compatibility Exception, Administrative

Site Plan Major Alteration

Site Plan New Development

Solar Access Permit

Solar Shade Exemption

Subdivision (Tentative Pian)

Surface Mining Permit

Temporary Permit

Duplex or Triplex Review

Variance (Class A, B, C)

D23 Bd B3 Bd bad bad d b B Bad bl PRE b d b bt had Bed bt P

Declaratory Ruling ~ Hearings Ofiicer or Planning Commission

Design Review CB Zone — Track 2

Deschutes River Desigh Review — Planning Commission Hearing

Master Development Plan or Special Planned District

MR Zone Review — Facilities or Master

Residential Compatibility Exception, Hearings Officer

River Setback Exception

Zone Change

B Pad bad Pad P Bad o pad

General Plan Map Amendment

General Plan Text Amendment

Refinement PlarvDevelopment Agreement per ORS Chapter 94

Urban Growth Boundary {(UGB) Expansion

*Unless elevated by the Communltv Develdjs_ent Director as authorized in Cha apter

Ranl PT4P¥4 b4 b4

1

Ordinance NS-2122
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Chapter 1.3 Enforcement

Sections:

1.3.100 Provisions of this Code Declared to be Minimum Requirements
1.3.200 - Violation of Code Prohibited

1.3.300 Penalty

sk

1.3.100 Provisions of this Code Declared to be Minimum

Requirements.

B. Most Restrictive Requirements Apply. When the requirements of this Code vary
from or conflict with other provisions of this Code or with other applicable standards,
the most restrictive or thatimpesing the highest standard shall govern.

k%

Chapter 2.0 Land Use District Administration

Sections:

2.0.100 Classification of Land Use Districts

2.0.200 Land Use District Map

2,0.300 - Determination of Land Use District Boundaries

Rk

.2.0.200  Land Use District Map

A. Consistency with Zoning Map. The boundaries of each of the land use districts
contained within this chapter shall coincide with the land use district boundaries
identified on the City’s official zoning map, retained by the Community Development
Director or designee. Said map by this reference is made a part of this Development
Code. A certified print of the adopted zoning map, and any map amendments, shall
be maintained by the City. Refinement Plan ‘maps are mcluded in Chapter 2.7,
Special Planned Districts.

B. Applicability of Zoning Requirements. Each lot, tract and parcel of land or portion
thereof within the land use disfrict boundaries as designated and marked on the
zoning map, is classified, zoned and limited to the uses as hereinafter specified and
defined for the applicable district classification.

2.0.300 Determination of Land Use District Boundaries

A. Land Use District Map Amendments. All amendments to the City land use district
i (zoning) map shall be made in accordance with the provisions of Chapter 4.1; Land
Use Review and Procedures. '

1. Copies of all map amendments shall be dated with the effective date of the

- ordinance or order adopting the map amendment, and shall be maintained
without change, together with the adopting documents, on file at the City; and

2. The City shall make available for public inspection a current copy of the revised
zoning map, so that i accurately portrays changes of zone boundaries or
classification.

3. Refinement Plans must go through the process described in Chapter 4.1; Land
Use Review and Procedures.

ook

Chapter 3.6 Special Standards for Certain Uses
Secticons:
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3.6.100 Purpose

3.6.200 Residential Uses
3.6.300 Non-residential Uses
3.6.400 Temporary Uses
3.6.200 Residential Uses

This section supplements the standards contained in Chapter 2.0 and provides standards for the
following land uses in order to control the size, scale and compatibility of those uses within the
applicable zone all-the Residentiat Districts.

dededr

3.6.300 Non-residential Uses

This section supplements the standards contained in Chapter 2.0 and provides
standards for the certain land uses in order to control the scale and compatlblhty of
those uses within the gpplicable zone eommercialdistricts.

*kk

D. Accessory Uses and Structures. Accessory uses and structures are those of a
nature customarily incidental and subordinate to the principat use or structure on the
same lot. Typical accessory structures include detached garages, sheds,
workshops, green houses and similar structures not initended for habitation by
people. (This section does not apply to Accessory Dwellings. For standards
applicable fo Accessory Dwellings see subsection 3.6.200.B of this Chapter.)
Accessory uses and structures are allowed subject to Site Development Review for
all permitted land uses within the Commercial and Industrial Districts except the CB
Zone and are permitted outright in conformance with the provisions of Chapter 2.1.
All accessory structures shall obtain a building permit if required and comply with all -
of the following development standards:

1. Primary use required. An accessory structure or use shall not be allowed on a lot
before an allowed primary use is established.

2. Restrictions. A structure shall not be placed over an easement that prohibits
such placement. No accessory use or structure shall encroach into the public
right-of-way without an approved revocable permit.

3. Compliance with land division standards. The owner may be required to remove
an accessory structure as a condition of land division approval when removal of
the structure is necessary to comply with setback standards.

4. Floor Area. The maximurm floor area of the accessory structure in a residential
zoning district shal] not exceed 1,500 669 square feet or 65% of the total floor
area of the primary structure, whichever is less.

5. Building Height. The building height of a detached accessory structure in a
residential zoning district on a lot or parcel at least 15.000 square feet in area
shall not exceed 25 feet. The building height of a detached accessory structure
in a residential zoning district on a lot or parcel less than 15.000 square feet in
area sha[l not exceed 25 feet or the henqht of the pnmarv structure whlchever is

aseesseahst;uetu;e-e*eeed%e—he;ght—eﬁhe-pmnaﬁus#u@tu;e nless aggroved

as a conditional use pemit.

6. Setback Standards. Accessory structures shall cornply with the setback
standards of the underlying zone.

Ordinance NS-2122 Page 10 of 58



Chapter 4.1 Eand Use Development Review and Procedures

Sections:

4.1.100 Purpose

4.1.200 General Provisions

4.1.3400 Type | Ministerial Procedures

4.1.4500 Type |l Limited Land Use and Type lil Quasi Judicial Applications
Procedures

4.1.5300 Type |V Legislative Procedures

4.1.600 Deschutes River Corridor Design Review Procedures

4.1.700 Refinement Plan Review Procedures

4.1.800 Land Use-Action Quasi-Judicial Hearings

4.1.900 Land-Use-Action Decisions :

4.1.1000 Reconsideration

4.1.1100 Appeals

4.1.1200 Proceedings on Remand

4.1.1300 Limitations on Approvals

4.1.1400 Declaratory Ruling

4.1.1500 Development Agreements

41100 Purpose

This erdiaanee Chapter is-enasted-to provides a uniform procedures for the granting or denial
of applications;-apprevals and determinations by the City of Bend under the
applicable State of Oregon statues and rules. Ber Bend Area General Plan Gségy—eemp;eheaswe
plan, Bend Development Code {a
other ordmances whlch by therr terms rncorpora’te by reference the procedures in thrs Chagte

The provisions of this erdinanse Chapter do rot apply to the issuance, suspension, or
revocation of any on-site sewage disposal, sign, building, electrical or plumbing permits, except
as they relate to Planning Division consideration of permitted uses.

thee For Iands located |r's,|d‘= the Bend Urban Growth

sountersarisin-accordanse-with-the respestive
Boundary. but outside the city limits, the applicability of this Code shall be set forth through
intergovemmental agreements.
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4.1.200 General Provisions

Sections:
4.1.210 Pre-application Conference
4.1.215 Public Meeting
4.1.24520 Application Requirements
4.1.22025 Acceptance of Application
4.1.235 . W‘thdrawal of Appllcatlon
4.1.240 Applicable Standards —
41.245 Notice to Public Agencies
4.1.250 Conflicting Procedures
4.1.255 Time Computation
4.1.260 Lot of Record
4.1.210 Pre-application Conference

- A pre-application conference with the City of Bend is regquired
highly recommended for complex applications or for applicants who are unfamiliar with the

land use process. The purpose of the conference shall be to acquaint the applicant with the
substantlve and procedural requwements of the Develogment Code a-pph@able—lané—use

4.1.215 Public Meeting

BA Rublic-Meeting- The applicant for a kand-Use-Astionfora Bend Area General Plan Map
Amendment, Zoning Map Amendment, Conditional Use Permit, Subdivision or Site Plan
Review for new development or an alteration/addition to ar-existing one or more buildings
exseeding containing a total of 10,000 square feet or more shall present the proposal ata - . -
public meeting prior to submitting the {and-use respective application to the City Planning
Division. The presentation shall be made at either; a regular or special meeting with a
neighborhood association recognized by the City of Bend whose boundaries the subject
property lies within, or a public meeting arranged and conducted by the applicant. The
presentation at the public meeting shall include the following:

A map depicting the location of the subject property proposed for development.

A visual description of the project including a site plan, tentative subdivision plan and
elevation drawings of any structures if applicable. '

A description of the nature of the use including but not limited to, sizes and heights of
structures, proposed lot sizes, density, etc.

The expected or anticipated impacts from the development.

Any mitigation proposed by the applicant to alleviate the expected/anticipated impacts.
Provide An opportunity for the public to provide comments. Applicants are encouraged
to reconcile as many public concemns as possible prior to submittal of their application.

ook 0 N=

&B.  Public Meeting Notification. If any part of a proposed new development as referenced in
subsection 4.1 2195(8_) A) abave is to be constructed within the boundaries of a recognized
neighborhood association of the City of Bend, the applicant shall notify the admiristrative
bedy desianated representative of such association of the presentatian. It shall be the
responsibility of the applicant to schedule the meeting/presentation and provide adequate
notification to the residents of the affected neighborhood of the date, time and location of the
meetlng/presenta’uon It shall be the applicant's responsibility to provide the information
listed in subsection 4.1.2185(GB) (1) (a - c) below to the administrative-bodyfor designated

representative of the neighborhood association. Such meeting shall be held no less than 15
days and no more than 45 days from the date that the applicant notifies the administrative
bedy designated representative of the affected neighborhoed association. The following
provisions shall be applicable to the applicant’s obligation to notify the residents of the area
affected by the new development application, whether the proposed development is within
the boundaries of a recognized neighborhood association or not:
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1. The-applicant shall send mailed notice of the public meeting to all property owners within
500 feet of the boundaries of the subject propertly, and, if any part of the subject property
is within the boundaries of a neighborhood association recognized bv the City of Bend or
within 500 feet of any other neighborhood association recognized by the City of Bend,
notice shall be sent by Priority Maii with Delivery Confirmation srailed to the
administrative body designated representative(s) of such neighborhood association(s).

" The property owner list shall be compiled from the Deschutes Courty Tax Assessors
property owner list from the most recent property tax assessment roll. The address for
the administrative-bady designated representative(s) of the affected neighborhood
association{s) shail be obtained from the City of Bend. The notice shall be sent.a-
minimum of 15 days prior to the public meeting, and shall include at a minimum:

a. Date, time-and location of the public meeting.

b. A bnef written description of the proposal and proposed use, but with enough
specifictty so that the project is easily discernable.

¢. The location of the subject property, including address (if applicable), nearest cross
streets and any other easily understood geographical reference, and 2 map (such as
a tax assessors map) which depicts the subject property.

4.1.24520 Application Requirements

A. Property Owner. For the purposes of this section, the term "property owner” shall mean the
owner of record or the contract purchaser and does not include a person or organization that
holds a security interest.

B. Applications ferdevelepment o-lard-use-astions shall:

1. Be submitted by the property owner or a person who has written authorization from the
property owner as defined herein to make the application;

Be completed on a form prescribed by the s-City;

Include supporting information required by %he—zemag—ee!ané—d#isien—e@ina-neesthls
Code and that any other information necessary to, in the judgment of the Community
Development Plarnring Director, demonstrate compliance with applicable criteria;

Be accompanied by the appropriate filing fee as set forth in the adopted Fees
Resolution;

Provide proof of ownership in the form of a deed, or other recorded document; and

In the case of applications for a quasi-judicial plan amendment or zone change, may be
accompanied by applications for a specific development proposal.

For applications that require a public meeting under Section 4.1.215(A), include a copy
of the Delivery Confirmation receipt and relude a Public Meeting Verification of
Compliance form signed by an-afidavitfrom the applicant and a representative of the
Nelqhborhood Assouatnon(s) attestlng to the contents of the matena|s prowded at the
meeting H

wp

oo M

N

if. If no representatlves of the
Neighborhood Association(s) are present at the meeting, the applicant may submit a
statement to that effect. If the public meeting was arranged and conducted by the
applicant, the notification materials listed in Section 4.1.2105 (GB) (1) (a-¢) must also be
submitted. ‘

C. The following apphcatlons are not subject to the ownershlp requirement set forth in
subsection 4.1.24520(B)(1) of this section:

1. Applications submitted by or on behalf of a public entity or public utility having the power
of eminent domain with respect to the property subject to the application; or
2. Applications for development proposals sited on lands owned by the state or the federal -
~government.

4,1.2205 Acceptance of Application.

A. Completeness. Type |, ll, and Ill applications shall not be accepted as complete until the
Community Development Plarrirg Director has determined that the requirements of Section
4.,1.24520 of this Chapter have been met and the application is complete or the application
is deemed to be complete under state law. A pre-submitial-meeting Completeness Check
Meeting shall be required for all Type I, lil and [V land use applications as-defined-in
Ghapter1-2 unless exempted by the Community Development Director. The purpose of the
pre-submittalmeeting Completeness Check Meeting is fo determine whether the proposed
development appllcat(on is complete prior to acceptance of the application for processmg by
the City.
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B. An application is complete when, in the judgment of the Community Development Rlarning
Director, complete information to address all criteria has been provided by the applicant.

C. Acceptance of an application as complete shall not preclude a determination at a later date
that additional criteria needs to be addressed or a later determination that addltlonal
information is needed to adequately address applicable criteria.

41225 lncomplete- Applications- (Replaced with 4.1.412)

Rev:sed and moved fo Secﬂon 4 1 1335 Revocatmn of Approvals.

44235 . Withdrawal of Application.

An applicant may withdraw an application in writing at any time prior to the time a lard-use
astion decision becomes final. - If the land owner is not the applicant, no consent to withdraw the
application is needed from the land owner.

4.1.240 App!icable Standards.

The standards and criteria applicable to an application shall be the standards and criteria
apphcable at the time the apphcatxon was first submltted #—the—apphmﬂeﬂ-aaé—mques@eé

was—ﬁ;st—subm-#ed Prowded form 4. 1.412

4.1.245 Notice to Public Agencies.

In addition to any notice required by this ordinance, written notice shall be provided to public
agencies as prescribed below.

A. Division of State Lands. The City shall notify the Oregon Division of State Lands (DSL) of
any application that involves lands that are wholly or partially within areas that are identified
as a significant wetland on the city’s Local Wetland inventory. Notice shall be in writing
using the DSL. Wetland Land Use Notification Form, and shall be sent within five working
days of acceptance of a complete application. [See ORS 227.350]

B. Department of Fish and Wildlife. The City shall notify the Oregon Department of Fish and
Wildiife (ODFW) in writing of any application for development activities within the riparian
corridor. A mitigation recommendation shail be obtained from ODFW. Approval of the
proposed development shall include a condition requiring compliance with the ODFW
mitigation recommendations. [See OAR 635-415]

C. Parks.and Recreation Department. The City shall notify the Oregon Parks and Recreation
Department (OPRD) in writing of any application for a proposed change, improvement, or
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activity within the % mile boundary of either the Upper Deschutes Scenic Waterway or the
Middle Deschutes Scenic Waterway. A landowner proposing a change, improvement, or
activity within a State Scenic Waterway shall notify OPRD using the form provided by
OPRD. The proposed change, improvement, or activity shall not be approved by the city
unless either OPRD has given its written approval, or OPRD has not responded within one
year from the date of notification. [See OAR 736-40]

D. Other agencies. The City shall notify other public agencies, as appropriate, that have
statutory or administrative rule authority to review or issue state pemmits for gssociated with
local land-use-actions development applications.

4.1.250 Conflicting Procedures.

Notwithstanding the provisions of this section, where other provisions of the City of Bend Code
or City of Bend ordinances specify procedures with greater apportunity for public notice and
commernt, those procedures shall apply.

4.1.255 Time Computation. . - o

Except when otherwise provided, the time within which an act is required to be done shall be
computed by excluding the first day and including the last day, unless the last day is a Saturday,
Sunday, legal holiday or any day on which the City is not open for business pursuant to a City
ordinance, in which case it shall also be excluded.

4.1.260 Lot of Record

Not all units of land are “lots of record®. The City of Bend will not issue any permits on a unit of
land until it is determined that it is a lot of record. If a unit of land is not in an approved .
subdivision or partition, has not been issued a land use permit, or has never been determined to
be a lot of record, a declaratory ruling for a lot of record will need to be filed. A Declaratory
Ruling will determine if and when a unit of land was created and if it was created in accordance
with the law in effect at the time of creation. For units of land created in Deschutes County prior
to annexation into the City, the Deschutes County Lot of Record Ordinance shall apply.

A. Whatis a lot of record? A unit of land held in separate ownership as shown on the
records of the Deschutes County Clerk, which conforms to all zoning and
subdivision/partition requirements in effect on the date the unit of land was created.

B. What is not a lot of record?

1. A unit of land created solely by a tax lot segregation because of an assessors
role change or for the convenience of the assessor;

2. Aunit of land created by an intervening section or fownship line or right of way;

3. A unit of land created by the foreclosure of a security interest.

C. Remedy for parcels found not to be lots of record.

1. Inaccordance with Chapter 4.3, consclidate the unit of land with a contiguous
unit of land that is a determined to be a lot of record. Both units of land must be
held in the same ownership as shown on the records of the Deschutes County
Clerk.

2. Apply for and obtain approval for a single lot pamtlon in confonnance with the
ORS 92.177 and Sections 4.3.200, 4.3.300 and 4.3.400.

3. Aopply for and obtain approval of a lot of record under ORS 92.176.

[Section 4.1.260 added by Ord NS-2088, adopted August 15, 2007]
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4.1.3400 TYPE | MINISTERIAL PROCEDURES

Sections:

41.3410 Type | Applications
4.1,3420 Completeness Check
4.1.34205 Type | Decision
4.1,3430 Fype HActions-Appeals

44.3410  Type | Applications.

A. AType I'application may be handled administratively by the Community Development
Rlanring Director without public notice or hearing because a Type | decision is neither a
land use decision nor a limited land use decision under ORS 197.015. .

B. The Community Development Director may elevate a Type | applicatior; to a Type |l
apphcatlon when there is a need to lnterpret or exercise pohcy or qual |udgment, orto apply

foaType II agghce’uon sh_all not be an aggeal—able decision. .

4.1.320 Completeness Check.

A. Type | applications shall be subL__ct to the completeness check procedures found in Sectlon
4.1.412.

B. Once accepted as complete, an applicant may place the application on “hold” for a pen'od of
no longer than 60 days. which may be extended by the Community Development D|rector
for good cause, up to a total 245 days.

4.1.34205 Decision.

A. Type | applications acted upon without notice or hearing shall be approved or denied by the
Commumtv Development Planning Dlrector or his/or her designee v#thn—%—deys—ef—the

B. Notice of a decision shall be provided to the applicant or the applicant's representative.

C. The decision may be appealed by the applicant unider Section 4.1.110043¢ of this
ordinance.

D. A Type | decision becomes final when no further appeal under this ordinance is available.

4.1.3430 Typel-Actions: Appeal.

; i Any appeal shall be in accordance W|th Sec’aon

4.1.1100 of this ordinance.
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4.1.4500 TYPE Il ©R AND TYPE Ill APPLICATIONS

Sections:
4.1.4510 Effect of Determinations Made Outside of Established Processes
4.1.412 Completeness Check
4.1.4515 Process-for-Type ll-orFypeHl-Applications Application Procedures
4.1.4520 Administrative Land-Use Decisions-with-Rrior Notice
Mailed Nofice of Type Il Applications
4.1.423 Mailed Notice of Type lll Applications
4.1.424 __Contents of Mailed Notices
4.1.425 Posted Notice of Type Il or Type Il Applications
41.426 - Type lll - Quasi Judicial Procedures
4.1.427 Site Specific Plan Amendments and Zone Changes
4.1.429 Hearings Officer as Review Authority
4.1.4530 Final Action in Type Il or Type III Actions
4.1.4535 Temporary Approval

4.1.4545 Modification of Application

4.1.410 _ Effect of Determinations Made Outside of Established Processes.

Any informal interpretation or determination, or any statement describing the uses to which a
property may be put, made outside the declaratory ruling process in accordance with Section
4.,1.1400 or outside the process for approval or denial of a Type |l or lil permit application in
conformance with Section 4.1.4500-900 shall be deemed to be a supposition only. Such
informal interprefations, determinations, or statements shall not be deemed to constitute final
City action effecting a change in the status of a person's property or conferring any rights,
including any reliance rights, on any person.

4.1.412 Completeness Check.

A. Except as provided in subsections {(C) and (D) below. the City shall take final action on an
application for a permit, limited land use decision or zone change. including resolutlon of all
appeals, within 120 days after the application is deemed complete.

B. Except as otherwise provided for through a Completeness Check Meeting. if an application
for a permit, limited land use decision or zone change is incomplete, the City shall notify the
applicant in writing of exactly what information is missing within 30 davs of receipt of the
application and allow the applicant to submit the missing information. The application shall
be deemed complete for the purpose of subsection (A) of this section upon receipt by the

City of:

1. All of the missing information;

2. Some of the missing information and written notice from the agghcant that no other
information will be provided; or

3. Witten notice from the applicant that none of the missing information will be provided.

C. On the 181st day after first being submitted. the application is void if the applicant has been
notified of the missing information as required under subsection (B) of this section and has
not submitted:

1. _All of the missing information; I
2. Some of the missing inforrnation and written notice that no other information will be

provided; or
3. Written notice that none of the missing information will be provided.

D. The 120-day period set in subsection (A) of this section may be extended for a specified

period of time at the written request of the applicant. The total of all extensions may not
exceed 245 days.

E. Except as provided under the Completeness Check Meeting process, an applicant shall not
submit any evidence 1o supplement its application during the 30 days follawing submittal of
its application, except when requested by the Community Development Director. Any
evidence submitted by an applicant in violation of this section will not be considered in
determmining whether the application is complete and will be returned to the applicant.
Moved from 4.1.540
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im § > ype Ii
decxsnons are made bv the Commumtv Development Dlrector follomnq public notlce and an
opportunity for parties to comment but without a public hearing unless the Community
Development Director elevates the application to the Hearings Body for hearing as a Type
.

B. The Community Development Rlarrirg Director's choice between or among administrative
or hearing procedures fo apply to a particular application or determination shall not be an
appeal-able decision.

) - Moved to 4.1.427

4.1.420 Mailed Notice of Type |l Applications.

A. Notice of Type Il applications shall be mailed at ieast fourieen (14) days prior to the
Issuance of a decision to persons entitled to notice under Section 4.1.423. Such notice shall
includé all the information specified under Section 4.1.424 except for the information

specified in subsections 7 and 10 of Section 4.1.424(A). Wiitten notice shall be sent by miail
fo the following persons:

1. The applicart.

2. _Owners of record of property as shown on the most recent property tax assessment roll
of property located:

a. Within 250 feet of the property that is the subject of the notice and where any
structure being proposed is less than or equal to 50 feet in height. The notice

boundary shall increase by 250 feet for every 25-foot increment of structure height
above 50 fest.

b. The applicant shall bear the cost {i.e. mailing, etc.) of any notice.

3. _The designated representative(s) of a neighborhood association recognized by the City
_of Bend, where any property within the notice area specified in subsection 4.1.420(A)(2)
is within the boundaries of a recognized neighborhood association.

4. The notice requirements of this secfion shall be deemed met when the Planning Division
can provide an affidavit or other certification that such notice was given.

5. The Community Development Director may increase the minimum notice area up to 400
feet beyond what is otherwise required under subsection 4.1.420(A)(2)(a) above, at his
or her sole discretion.

B. Any person may comment in writing on a Type Il application within fourteen (14) days from
the date notice was mailed or a longer period as specified in the notice.

C. Notice of the Community Development Director's Type Il decision and the appeal period
shall be mailed 1o all parties to the record.

D._Any party can appeal a Type |l decision in accordance with Section 4.1.1100, Appeals.

4.1.423 Mailed Notice of Type lll Applications. ‘ —

A. Except as otherwise provided for herein, notice of a Type IIl application shall be mailed at
least twenty (20) davys prior to the evidentiary hearing for those matters set for ohe
evidentiary hearing, or ten {10} days prior fo the first evidentiary hearing where two or more
evidentiary hearings are held. Written notice shall be sent by mail to the following persons:

1. _The applicant.
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2. Owners of record of property as shown on the most recent property tax assessment rait
of property located:

a. Within 250 feet of the property that is the subiect of the notice and where any
structure being proposed is less than or equal to 50 feet in height. The notica
boundarv shall increase by 250 feet for every 25-foot increment of structure height
above 50 feet.

b. The applicant shall bear the cost (i.e. mailing. etc.) of any notice.

3. The tenants of a mobile home park when the application is for the rezoning of any part or
all of a mobile home park.

4. The designated representative(s) of a neighborhood association recognized by the City
of Bend, where any property within the notice area specified in subsection 4.1.423(A)(2)
is within the boundaries of a recognized neighborhood association. ‘

B. The netice requirements of this section shall be deemed met when the Planning Division

can provide an affidavit or other certification that such notice was given.

C. The Community Development Director may increase the minimum notice area up to 400 feet

beyond what is otherwise required under subsection 4.1.423(A)(2){a) abave, at his or her
sole discretion.

4.1.424 Contents of Mailed Nofices.

A. All mailed notices efatand-use-astion-hearing shall:

1. Describe the nature of the applicant's request and the nature of the proposed uses that
could be authorized.

2. Listthe criteria from the zeringerdinanse Development Code and the generai plan
applicable to the application at issue.

3. Setforth the street address or easily understood geographical reference to the subject
property. -

4, State the date, time and location of any hearing or date by which written comments must
be received.

5. State that any person may comment in writing and include a general explanation of the
requirements for submission of testimony and the procedures for conduct of testimony,

including, but not limited to, a party's right to request a continuance or to have the record
held open.

6. If a hearing is to be held, state that any interested person may appear and provide
evidence.

7. State that failure to raise an issue in person at a hearing or in writing precludes appeal
by that person to the Land Use Board of Appeals (LUBA), and that failure to provide
statements or evidence sufficient to afford the decision-maker an opportunity to respond
to the issue precludes appeal to LUBA based on that issue,

8. State the name of a city representative to contact and the telephone number where
- additional information may be obtained.

9. State that a copy of the application, all documents and evidence submitted by or on
behalf of the applicant and applicable criteria are available for inspection at no cost and
will be provided at reasonable cost.

10. State that a copy of the staff report will be available for inspection at no cost at least
seven days prior to the hearing and will be provided at a reasonable cost.

Iw

All mailed notices conceming applications necessitating an exception to one of the
statewide land use planning goals shall state that a goal exception is proposed and shall
sumrmmarize the issues in an understandable manner.
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4.1.425 Posted Notice of Type |l or Type lll Applications.

1. Notice of a Type |l orlll application for which prior notice procedures are required shall
be posted on the subject property by the applicant/property owner for at least 10
continuous days prior to any date set for receipt of comments. Such notice shall, where
practicable, be visible from any adjacent public way. Failure of applicant/property owner
to maintain posting of the sign for 10 continuous days shall not invalidate a land use
approval.

2. Posted notice of an application for a utility facility line approval shall be by posting the
proposed route at intervals of not less than 500 feet. The notice shall be posted as close
as practicable to, and be visible from, any public way in the vicinity of the proposed
route, ’

4.1.426 Type Il - Quasi Judicial Procedures.

Type lil decisions are made by the Planning Commission or Hearings Officer after a public
hearing foliowing the quasi-judicial hearings procedures of Section 4.1.800.

4.1.427 Site Specific Plan Amendments and Zone Changes. (Moved from 4.1.320}
Any Fype-H} change initiated by an individual that includes a plan amendment andfer zone
change for specific real property may be accompanied by the appropriate applications for a
specific development proposal. Approval of such a plan amendment andfer Zone change
accompanied by a specific development proposal may be conditioned upon initiation of the
development proposal within a specified time period, at the discretion of the Hearings Body, to
ensure no greater intensity of use than that contemplated in the-Fype-il} proceeding. Approvals
of Fype-li site specific plan amendments/ard-orzore-sharges and zone changes that are not
accompanied by applications for a specific development proposal shall be based on evaluation
of the highest impact uses authorized in the proposed zone.

Because site specific plan amendments reauire an alteration of the Bend Area General Plan by
action of the City Council, they shall be processed through the Type Ill quasi-judicial proceeding
where the initial Hearings Body makes a recommendation to the City Council for a final
decision.

4.1.429 Hearings Officer as Review Authority,

The Hearings Officer shall be the Review Autharity for site specific zone change requests which
‘bring the zoning into conformance with the Bend Area General Plan desianation. Approvals of
site specific zone changes that are not accompanied by applications for a specific development
proposal shall be based on evaluation of the highest impact uses authorized in the proposed
Zone,

4.1.4530 Final Action in Type Il or il Actions.

A. Except-as-otherwise Where provided by this Code or state statute, the City shall take final
action, including consideration of appeals to the council, in Type I1 or Ill actions within one
hundred twenty (120) days after the application is deemed complete.

ided. Moved to 4.1.41
BG. The periods set forth in this section during which a final decision on an application must
be made may be extended far a reasonable period of time to a date certain at the written

request of the applicant. The total of all extensions cannot exceed 245 days.
Set by statute.

CB. Applications for the following determinations or approvals are exempt from the 120-day
time limit established by this section:

1. Quasijudicial comprehensive plan amendments;

2. Revocation proceedings;

3. Declaratory Rulings; Vesfication-ef-nonconforminguses;:
5 initiat : | determinations:
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48. Consideration of remanded applications; and
5% Legislative Actions.

4.1.4535 Temporary Approval.

A. The purpose of temporary land use approval is to allow an applicant in certain hardship or
emergency situations to proceed without notice to those ordinarily entitled o notice with a
land use action proposed in an application made to the Planning Division before the Division
completes its review of the proposed use. In all cases, an applicant receiving temporary
approval must obtain final approval on the submitted application pursuant to the procedures
specified in this ordinance.

B. Subject to subsection (E) below, the City Council or the Community Development Plarsing
Director may authorize a temporary land use approval, provided ali of the following are met:

1. An application for the land use approval has been accepted as complete.

2. Afee for review of the temporary approval has been paid.

3. The applicant has demonstrated good and sufficient cause for such a temporary
approval.

4. It appears that the application will be given final approval in substantially the form

. submitted by the applicant.

5. The applicant accepts each and every risk of loss and damage that may result if the
application is denied, and further agrees in writing to hold City, its officers, agents and
employees harmless from such loss and damage.

6. The applicant agrees in writing to restore the site to its original condition if the application
for the land use approval is denied.

7. The applicant posts a bond or other form of security acceptable to the Review Authority

in an amount sufficient to cover the costs of restoration of the site. required-by-Sestion
4-1-530-above-

C. Forthe purposes of this section, "good cause” shall include only hardship or emergency
situations arising due to factors that, through the exercise of ordinary diligence, the applicant
could not have foreseen. "Good cause” does not include an applicant's request for a
temporary permit for reasons of convenience only.

D. Atemporary use approval shaII not be granted for variances, zone changes or plan
’ amendments.

E. The scope of the temporary approval shall be limited to allow the applicant to proceed only
with that portion of the proposed use justifying the applicant's claim of hardship or
emergency.

F. Atemporary use approval shall expire as follows:

1. Six months from the date of approval, if no decision has been reached on the underlying
application.

2. Onthe date the appeal period runs on the decision on the underlying application.

3. Onthe date that all appeals of the decision on the underlying application are decided
and final.

G. A decision to approve a temporary use application is not appealable.

%he—appheaﬂt- Moved to 4 1.412

4,1.4545 Modification of Application.

A. An applicant may modify an application at any time during the approval process up until the
issuance of an administrative decision, or the close of the record for an application reviewed
under a hearings process, subject to the provisions of Section 4.1.412 540 and this Chapter.

B. The Review Authority shall not consider any eviderice submitted by or on behalf of an
applicant that would constitute modification of an application (as that term is defined in
Chapter 1.2, Definitions unless the applicant submits an application for a modification, pays
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all required modification fees and agrees in writing to restart the 120-day review period #ime
eleck as of the date the modification is submitted. The 120-day review period fime-closk for
an application, as modified, may be restarted as many times as there are modifications up to
a total of 365 days from the day the application was accepted as complete,

C. The Review Authority may require that the apphca’non be re-noticed and additional hearings
be held.

D. Up until the day a hearing is opened for receipt of oral testimony, the Community
Development Planring Director shall have sole authority to determine whether an applicant's
submittal constitutes a modification. After such time, the Hearings Body shall make such
determinations. The Review Authority's determination on whether a submittal constitutes a
modification shall be appealable only to LUBA and shall be appealable only after a final
decision is entered by the City on an application.
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4.1.5300 IYPE IV | EGISLATIVE PROCEDURES

Sections:

4.1.505 Type IV Applications

4.1.5310 Hearing Required

4.1.5315 Notice

4.1.5320 Initiation of Legislative Changes
4.1.5325 Review Authority

4.1.5330 Final Decision

4.1.5335 Corrections

4.1.505 Type IV Applications

Legislative decisions are made after public notice, public hearings and a recommendation by
the Planning Commission to the City Council. Such applications generally involve broad public
policy decisions that apply to other than an individual property.

4.1.5310 Hearing Required

No legislative change shall be adopted without review by the Planning Commission erHearng
DOfficer and a final public hearing before the City Council. Public hearings before the Planning
Commission shall be set at the discretion of the Community Development Plaaning Director,
unless otherwise required by state law.

4.1.5315 Notice
A. Published Notice.

1. Notice of a Type IV legislative change shall be published in a newspaper of general
circulation in the City at least twenty (20) days prior to each public hearing.

2. The notice shall state the time and place of the hearing and contain a statement"
describing the general subject matter of the ordinance under consideration.

B. Posted Notice. Notice shall be posted at the discretion of the Community Development

Plerning Director.

C. Individual Notice. For site-specific applications, individual notice to property owners, as
defined in Section 4.1.24520(A) of this Chapter, shall be provided incenformanse-with-ORS
227

D. Neighborhood Assoc1at|ons Notice of Type |V legislative changes shall be mailed to the
designated representative admisistrative-bedy of any neighborhood association recognized
by the City of Bend, where the legislative change affects any land within the boundary of -
such neighborhood association.

4.1.5320 Initiation of a Legislative Change.

Requests for a plan map or text amendment of the Bend Urban Area General Plan or its-

lmpIementlnq documents may be 1nmated by an mdwldua| corporatlon or public agency—A

upon submittal of an
_pphwtlon supportlnq documentat:on and payment of requwed fees as-well-as by-the The City
Council, erthe Planning Commission or Community Development Director may also initiate

' legis!ative changes. Site Specific Plan Amendments moved to 4.1.427

4.1.5325 Review Authority.

BA_Any Fype-lll-or Type IV change initiated-by-the-City-Counsil shall be reviewed by the
Planning Commission erHearings-Officer prior to action being taken by the Clty Council.
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4.1.5330 Final Decision.

All Legislative changes shall be adopted by ordinance.

4.1.5335 Corrections.

The City's General Plan semprehensive-plans and Development Code zemng—e;@aaases
- subdivision-ordinance-and-devel

lopment-procedures-erdinance may be corrected by order of the
City Council te cure editorial and clerical errors. A public Hearing on a corrections order is riot
required.
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4.1.600 DESCHUTES RIVER DESIGN REVIEW PROCEDURES

Forall property subject to the Deschutes River Design Review process pursuant to the Bend
Develogment Code Sity-Zoring-Ordiranse, the following procedures shall apply:

A. There shall be two review tracks for Deschutes River Design Review depending on the levet
and type of activity proposed. Notwithstanding these provisions, the Community
Development Plaaning Director may refer any application to the Planning Commission for
approval. The Planning Commission's consideration shall follow the guasi judicial

procedures set forth in Section 4.1.800 be-subjest-teland-use-permit-procedures

1. Review Track { A: A Type Il administrative review shall be performed by the Plarning
Community Development Director for the following activities:

a. Minor alterations of 10 percent or less to an existing building facade facing river,
including roof.

b. Changes in window or door placement visible from the river.

¢. Changes in parking locations.

d. Fill or removal activity within 10 feet of the ordinary high water mark of the Deschutes
River.

e. New construction or additions that is not visible from the river due to topography,
vegetation or existing development.

2. Review Track # B: Netwithstanding-Section4-1.845a A Type Ill review shall be
performed by the Planning Commission for the following activities:

Appeal of a Type 1] administrative review decision.

New construction and new development.

Master Plan approval for large scale projects.

Variances to an application in conformance with Chapter 5.1, Variances.

Fill and removal activities associated with new development or for creation of fire
breaks in association with appropriate fire prevention authorities.

B. PRrosedures: The applicant shall reguest-appreval-fera-prosedure submit an application in
writing to the Planning Division on forms provided by the City. The request shall include a
site plan containing the relevant components listed in Section 4.2.200 and a description of
work and materials that will be used. The Review Authority shall review the request and
respond to the applicant in writing of the decision and any conditions placed on the decision.

pooop

C. Laad—Use—Permit—PFeeeduFes—I:aad-Use—pemait—FewewTrack B applications shall be
conducied reviewed by the Planning Commission as follows:

1. Notice for land-use-perrrit applications shall be as set forth in Section 4.1.828420.
Section 4.1.423, Netice-sf-Hearng-or-Adrriristrative-Action; and Section 4.1.825424;
Gements—ef—Neﬂse The Commission may shall hold a public hearing for any kand-Use

Tvpe Il applications. The hearings procedure shall be as set forth in Section
4.1.800, Quasi Judicial Lard-Use-Action Hearings.

2. The Planning Commission shall review the entire project. even i 6nlv a portion of the
project falls within the Deschutes River Corridor Design Review Combining Zone.

23. Appeals of the decision of the Planning Commission shall be to the City Council; subject
to the procedures and restrictions set forth in Section 4.1.1100, Appeals.

D. Where the procedures in this section conflict with other provisions of this ordinance with

respect to Deschutes River Corridor Design Review, the provisions of this section shall
prevail.
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4.1.700 REFINEMENT PLAN REVIEW PROCEDURES

A. Refinement Plan Development and Approval Process.

1.

Initiation. The process to establish a refinement plan shall be initiated by the City
Coungcil. The Planning Commission or interested property owners may submit requests
to the City Council to initiate the refinement plan process. If owners request initiation of
a ref' nement plan process wnll be subj ect to the established agglicatlon fee the-GCity

Public Involvement Plan: The Planning Commission shall approve a public involvement
plan which may include the appointment of a Steering-Committee—The-City-Council-rmay
appéinta stéering committee to guide development of the plan. The steering committee
may include persons representing affected property owners, neighbors, city staff,
agencies, special districts and the community at large. The role of the steering
Committee is advisory to the Planning Commission and the City Council, Plannmg
Commiission is the City’s Citizen involvement Committee

B. Refinement Plan Content. At a minimum, a refinement plan shall include the following text
and diagrams:

1.
2.

Plan Objectives. A narrative shall set forth the goals and objectives of the plan.
Site and Context. A map of the site and context shall identify the project area.

Land Use Diagram. The land use diagfam shall indicate the distribution and location of

planned land uses, including open space and parks, within the area covered by the
refinement plan.

Density. If residential uses are proposed, a narrative shall describe planned residential
densities.

Facilities Diagram Plan. The facilities diagram plan shall depict the general location and
extent of major components of sanitary sewer, water, and other essential facilities
proposed to be located within the area covered by the refinement plan and needed to
support the land uses described in the plan.

Circulation/Transportation Biagram Plan. The circulation diagram plan shall indicate the
proposed street pattern for the refinement plan area, including pedestrian pathways and
bikeways. Design standards and street cross sections shall be included, if different than
normal City standards.

Design and Development Standards. [f standards differ from normal City standards,
design and development standards shall be included in the plan.

C. Criteria. In order to approve a refinement plan, the City Council shall adopt findings

demonstrating conformance the criteria set foith in Section 4.6.200.

€D.

Land-Use Review. Except as set forth below, the review procedures fer-t-and-Use
outfined in Chapter 4.1.300; Legislative Procedures, of this code-shall

Astivity-Categores o
apply to the adoption offer—ali-preperf—subjeet—te a Refinement Plan everay-zene.

1.

Administrafive Review. After adoption of a refinement plan, the following activities shall

be reviewed either administratively er-by-aHearingsBedy.

Type | applications.

Type I applications conforming to the standards of the refinement plan.
Administrative amendments to the refinement plan.

Minor amendments to the refinement plan.

Lothine Property line adjustments consistent with the refinement plan.
1. Varances.

o000 oW

Planning Commission Review. The Planning Commission shall review the following
activities: .

ba. Letline Property line adjustments that are not consistent with the refinement plan.
b._Type il applications conforming to the standards of the refinement plan.
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3. City Council Review. The following aclivities shall be reviewed by the City Council as
either a quasi-judicial or legisiative amendment.

a. Major amendments to the refinement plan.
b. Appeals of land use decisions.

BE. Amendments and Adjustments to the Refinement Plan. Amendments to an approved
refinement plan are classified as administrative, minor, or major amendments.

1. Administrative Amendments. Administrative amendments &y shall be reviewed
approved by the Community Development Gity-Plarning Director pursuanite
developrent-astion following the Type | procedures, unless elevated to a Type lI
procedure. Public notice of administrative amendments is not required. Administrative
amendments include:

a. Street, easement, sidewalk, and traif relocations that result in a location change of
less than 50 feet from what is depicted on refinement plan diagrams.

b. Public park relocations that result in a location change of less than 100 feet from
what is depicted on refinement plan diagrams.

‘c. Increases in the size of public neighborhood parks, provided that transportation
connections remain consistent with the refinement plan.

d. Reductions in the size of public neighborhoed parks, provided the reductions are less
than 10% of park area depicted on refinement plan diagrams and that the reductions
do not result in a park that is less than 20,000 square feet in size.

e. Changes related to street trees, street furniture, fencing, or signage that was
approved as part of the refinement plan.

f. A change in the facilities t#ility plan other than what would be necessary for other
authorized adjustments.

2. Minor Amendments. A minor amendment to a refinement plan shall be processed as a
Type I application. Notice of the pending decision shall ‘be provided fo all owners of
land within or abutting the Refinement Plan districi(s) in question. The
Community Development Director's decision shall mclude findings demonstrating that .
the change will not affect adversely:

« the purpose and objectives of the refinement plan,

« the functioning of the refinement plan, or

+ the coordination of transportation and infrastructure provision to properties within
the refinement plan area.

Minor amendments are those that result in any of the following:

a. A change in the circulation/transportation plan that requires an identified
transportation element to be moved 50 to 100 feet from the location depicted on the
refinement plan circulation/transportation diagram.

b. A change in the circulation/transportation plan that requires a required transportation
element including local street, easement, sidewalk or trail to be shifted 50 to 100 feet
in any direction from what is depicted on the refinement plan
circulation/transportation diagram.

¢. A change in the land use diagram that reduces the size of a public park or facility
more than 10%, or moves the location more than 100 feet from the location depicted
on the [and use diagram. .

3. Major Amendment. A major amendment to a refinement plan shall be processed as a
" comprehensive plan amendment affecting the existing refinement plan. The amendment
shall follow efther quasi-judicial or legislative procedures and meet plan amendment and
Zone change criteria. Findings must additionally demonstrate that the change will not
affect adversely:

the purpose and objectives of the refinement plan,
the functioning of the refinement plan, or

» the coordination of transportation and infrastructure provision to properties within
the refinement plan area.

Major amendments are those that result in any of the following:
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a. A change in lard-use general plan designation boundary or density, unless as part of
the original approvals an alternative design was approved outlining acceptable plan
designation options (for example, a residential-designation may be approved as an
alternative use for a park site).

b. A change in the circulation/transportation plan that causes a required transportation
element, including a trail, to be added, eliminated or moved more than 100 feet from
the location depicted on the refinement plan circulation/transportation diagram.

¢. A change in the land use diagram that adds or elin'iinates a designated public park or
facility. '

d. A change in development standards, except those set forth as minor or
administrative amendments.
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4.1.800 LAND USE-ACTHON QUASI JUDICIAL HEARINGS

Sections:
4.1.810 Filing of Staff Report for Hearing
4.1.815 Hearings Body

4.1.830 Burden of Proof

4.1.835 Nature of Evidence

4.1.840 Limitation on Oral Presentations

4.1.845 Standing

4.1.850 Record

4.1.855 Disclosure of Ex Parte Contacts

4.1.860 Disclosure of Personal Knowledge

4.1.865 Challenge for Bias, Prejudgment of Personal Interest
4.1.870 Hearings Procedure -

4.1.875 Setting the Hearing

4.1.880 Close of the Record

4.1.885 Continuances or Record Extensions

4.1.890 Objections to Jurisdiction, Procedure, Notice or Qualifications
4.1.895 Reopening the record

4.1.810 Filing of Staff Report for Hearing.

A. At the time an application, that in the judgment of the Community Development Rlarrsing
Director requires a hearing, is deemed complete, a hearing date shall be set.

B. A staff report shall be completed seven days prior to the hearing. If the report is not
completed by such time, the hearing shall be held as scheduled, but any party may at the
-heanng or in writing prior to the hearing request a continuance of the hearing to a date that
is at least seven days after the date the initial staff report is complete. Rursuantie-Sesction
4-1:885-Centinuancesor-Reserd Extensiens; The granting of a continuance under these
circumstances shall be at the discretion of the Hearings Body.

C. A copy of the staff report shall be malled to the applicant, shall be made available at a
reasonable cost to such other persons who request a copy and shall be filed with the
Hearings Body.

D. Notwithstanding subsection 4.1.810(B) above, oral or written modifications and additions to
the staff report shall be allowed prior to or at the hearing.

41.815 Hearings Body.

A. The following shall serve as the Hearings Body as determined by the Community
Development Riaraning Director:

1. Hearings Officer.
2. Planning Commission, for matters of interpretation of this Code, Appeals of Type Il
) decisions, where the Hearings Officer cannot hear the matter due tfoa confllct of interest,
or as otherwise specified by provisions of City Code.
3. City Council subject to Section 4.1.1100, Appeals.
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Reorganized, revised, and moved to 4.1.420-425

© 4.1.830 Burden of Proof.

Throughout all local land use proceedings the burden of proof rests on the applicant.

4.1.835 Nature of Evidence.

_ All relevant evidence shall be received.

4.1.840 Limitation on Oral Presentations.
The Hearings Body may set reasonable time limits on oral testimony.

4.1,845 Standing.

A. Any interested person may appear and be heard in a land-use-action-Type Il hearing,
except that in appeals heard on the record, a person must have participated in a previous
proceeding on the subject application.

B. Any person appearing on the record at a hearing (including appeals) or presenting written
evidence in conjunction with an administrative action or hearing shall have standing and
shall be a party. A person whose participation consists only of signing a petition shall not be
considered a party. :

4,1.850 Record.

A. An audio tape recording of the hearing shall be made.

All exhibits presented shall be marked to show the identity of the person offering the exhibit.

. Exhibits shall be numbered in the order presented, and shall be dated.

. When exhibits are introduced, the exhibit number or letter shall be read into the record.

m o O

. When a digital storage device such as a compact disc is submitted into the record, a
transcript of the contents shall also be submitted.

4.1.855 Disclosure of Ex Parte Contacts.
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A. Prior to making a decision, the Hearings Body or any member thereof shall not communicate

directly or indirectly with any party or his or her representative in connection with any issue
involved in a pending hearing except upon notice and opportunity for all parties to
participate. Should such communication - whether written or oral - occur, the Hearings Body
member shall:

1. Publicly announce for the record the substance of such communication; and

2. Announce the parties’ right to rebut the substance of the ex parte communication during
the hearing.

3. Communication between City staff and the Hearings Body shall not be considered to be
an ex parte contact.

4.1.860 Disclosure of Personal Knowledge.

A. If the Hearings Body or any member thereof uses personal knowledge acquired outside of
the hearing process in rendering a decision, the Hearings Body or member thereof shail
state the substance of that knowledge on the record and allow all parties the opportunrty to
rebut such statement on the record,

B. For the purposes of this section, a site visit by the Hearings Body shall be deémed to fall
within this rule. After the site visit has concluded, the Hearings-Body must disclose its
observations and conclusions gained from the site visit in order to allow for rebuttal by the
parties.

4.1.865 Challenge for bias, prejudginent or personal interest.

A. Prior to or at the commencement of a hearing, any party may challenge the qualification of
the Hearings Body, or a member thereof, for bias, prejudgment or personal interest. The
challenge shall be made on the record and be documented with specific reasons supported
by facts. Should qualifications be challenged, the Hearings Body or the member shall
disqualify itself, withdraw or make a statement on the record of its capacity to hear. A
Planning Commission member with a conflict identified under ORS 197 must disqualify him
or herself after disclosure.

4.1.870 Hearings Procedure.
A. A hearing shall be conducted as follows:

1. The Hearings Body shall expiain the purpose of the hearing and announce the order of
proceedings, including reasonable time limits on presentations by parties.

2. A statement by the Hearings Body regarding pre-hearing contacts, bias, prejudice or
personal interest shall be made.

3. Any facts received, noticed or recognized outside of the hearing shall be stated for the
record.

4. Challenges to the Hearings Body's qualifications to hear the matter shall be stated and
challenges entertained.

5. At the commencement of a hearing under a comprehensive plan or land use regulation,

the Hearings Body or his or her designee shall make a statement to those in attendance ,

that:

a. Lists the applicable substantive criteria;

b. States that testlmonuquments and evidence must be directed toward that cntena
or other criteria in the comprehensive plan or land use requlations which the person
believes to apply to the decision; and
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c. _States that failure to raise an issue accompanied by statements or evidence
sufficient to afford the Hearings Bodv and the parties an opportunity io respond to
the issue precludes appeal to the Land Use Board of Appeals based on that issue.

8. At the commencement of the initial public hearing. the Hearings Body or his or her
designee shall make a statement to the applicant that the fallure of the applicant fo raise
constitutional or other issues relating to proposed conditions of approval with sufficient
specificity to allow the local government or its designee to respond to the issue
precludes an action for damages in circuit court. An applicant is not reguired to raise
constitutional or other issues relating to propoged conditions of approval unless the
conditions of approval are stated with sufficient specificity to enable the applicant to
respond to the conditions prior to the close of the final local hearing,

7. An issue which may be.the basis for an appeal to the Land Use Board of Appeals shall
be raised not later than the close of the record at or following the final evidentiary
hearing on the proposal before the local government. Such issues shall be raised and
accompanied by statements or evidence sufficient to afford the City Councif, Planning
Commission. Hearings Body or Hearings Officer, and the parties an adequate
opportunity to respond o each issue.

88. Order of presentation:

a. Explanation of procedural requirements

ab. Open the hearing

c. _Statement of pre-hearing contacts. bias, preiudice or personal interest

d. Challenge for bias, prejudament or personal irterest

be. Staif report

f Applicant Testimony

&g. RFepenems—pFesen%a%pen Testimony by those in favor of the application

Testimony by those neutral

i Testimonv_bv those opposed to the application

e|. Properenis Applicant rebuttal

fk. Oppenents'rebuttal Rebuftal by those opposed may be allowed at the Hearings
Body's discretion

gl. Staff comment

Bm. Questions from or to the chair may be entertained at any time at the Hearings
Body's discretion

in. Close the hearing

o. Deliberation

p. Decision

8. In appeal proceedings, the "applicant” is the party who initiated the application which is
under appeal. Those person(s) opposed to the application shall testify under the
“Testimony by those opposed to the application” portion of the appeal proceeding.
Those persons in favor of the application shall testify under the “Testimony by those in
favor of the application” portion of the appeal proceeding.

Z10. ' The record shall be available for public review at the heanng.

4.1.875 Setting the Hearing.

A. After an application is deemed accepted a hearing date shall be set. A hearing date may be
changed by the city staff, or the Hearings Bedy up until the time notice of the hearing is
mailed. Once the notice of hearing is mailed any changes in the hearing date shall be
processed as a continuance in accordance with Subsection 4,1.885 of this chapter.

B. If an applicant requests that a hearing date be changed, such request shall be granted only
if the applicant agrees that the extended time period for the hearing shall not count against
the 120-day time limit set forth in ORS 227.178. Seetien4-4-530:Firal-Actionin Typeiloril
Actions—of-this-ordinance.

4.1.880 Close of the Record.

A. Except as set forth herein, the record shall be closed to further testimony or submission of
further argument or evidence at the end of the presentations before the Hearings Body.
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. If the hearing is continued or the record is held open under Section 4.1.885, further evidence
or testimony shall be taken only in accordance with the provisions of that section.

. Otherwise, further testimony or evidence wili be allowed only if the record is reopened under
Section 4.1.895; Reopening the Record, below.

. An applicant shall be allowed, unless waived, to submit final written arguments in support of
its application after the record has closed within such time limits as the Hearings Body shall
set. The Hearings Body shall allow applicant at least seven days to submit its argument,
which time shall not be counted against the 120-day clock.

4.1.885 Continuances or Record Extensions.

A. ‘Grounds.

1. Prior to or at the date-setforan initial hearing, an applicant shall receive a continuance
upon any request if accompanled by a correspondlng extensxon of the 120—day rewew

%he—senﬂnuaﬂee— f a contlnuance r@uest is made after the gubhshed or malled notice
has been provided by the City, but at least 7 days prior o the hearing, the hearing place

shall be posted with notification of cancellation and a revised notice with the new hearing
date. place and time shall be mailed to all persons who received the original notification.
The applicant shall be responsible for any costs for providing notice of the continuance,
If a continuance request is made less than 7 days prior to the hearing, the Hearings

Body shall fake evidence at the scheduled hearing date from any party wishing to festify
at that time after notifying those present of the continuance.

2. Any party is entitled to a continuance of the initial evidentiary hearing or to have the
record left open in such a proceeding in the following instances:

a. Where additional documents or evidence are submitted by any party; or
b. Upon a party's request made prior to the close of the hearing for time to present
additional evidence or testimony.

" For the purposes of subsection 4.1.885(A)(2) above, "additional documents or evidence"
shall mean documents or evidence containing new facts or analysis that are submitted
after notice of the hearing.

B. Except for continuance requests made under subsection {(A){1) above, the choice between

granting a continuance or leaving the record open shall be at the discretion of the Hearings
Body. After a choice has been made between leaving the record open and or granting a
continuance, the hearing shall be governed thereafter by the provxswns that relate to the

~ path chosen.

C. Hearing Continuances.

1. Ifthe Hearings Body grants a continuance, the hearing shall be continued to a date, time
and place certain at east seven days from the date of the initial hearing.

2. An opportunity shall be provided at the continued hearing for pérsons to rebut new
evidence and testimony received at the continued hearing.

3. If new written evidence is submitted at the continued hearing, any person may request,
prior to the conclusion of the continued hearing, that the record be left open for at least 7
days to allow submittal of additional written evidence or testimeony. Such additional
written evidence or testimoriy shall be limited fo eviderice or testimony that rebuts the
new written evidence or testimony.

. Leaving record open. If at the conclusion of the hearing the Hearings Body leaves the
record open for additional written evidence or testimony, the Hearings Body shall allow for
response to written evidence or testimony submitted during the period the record is held
open.
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E. A continuance or record exiension granted under this section shall be subject to the 120-day
time limit unless the continuance or extension is requested or otherwise agreed to by the
applicant. When the record is left open or a continuance is granted after a request by an
applicant, the time period during which the 120-day review period slesk is suspended shall
include the time period made available to the applicant and any time period given tc parties
to respond to the applicant's submittal.

4.1.890 Objections to Jurisdiction, Procedure, Notice or Qualifications.

A. Any objections not raised prior to the close of oral testimony are waived. Parties alleging
procedural error shall have the burden of proof at LUBA as to whether the error occurred
and whether the error has prejudiced the party's substantial rights.

4.1.895 ‘ Reopening the Record.

A, The Hearings Body may at its discretion reopen the record, either upon request oronits
own initiative. The Hearings Body shall not reopen the record at the request of an applicant

unless the applicant has agreed in writing to an extension or a waiver of the 120-day time
limit. )

B. Procedures.
1. Except as otherwise provided for in this section, the manner of testimony (whether oral .

or written) and time limits for testimony to be offered upon reopening of the record shall
be at the discretion at the Hearings Body.

2. The Hearings Body shall give written notice to the parties that the record is being
reopened, stating the reason for reopening the recerd and how parties can respond.
The parties shall be allowed to raise new issues that relate to the new evidence,
testimony or criteria for decision-making that apply to the matter at issue.
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4.1. 900 EANB-USE-AGHON TYPE Il AND Il DECISIONS

Sections:

4.1.910 " Decision

4.1.915 Findings as to Application Acceptance Date
4.1.920 Findings as to Legal Lot of Record Stafus
4.1.925 Notice of Decision :

4.1.830 Decision on Plan Amendments and Zone Changes
4.1.935 Reapplication Limited

4.1.940 Proposed Order

4.1.945 Compliance with ORS 227.350

4.1.950 Correction of Clerical Errors

4.1.910 Decision.

A. Approval or denial of a Type I or I!l application shall be based upon and accompanied by a
written statement that explains the criteria and standards considered relevant to the
decision, states the facts relied upon in rendering the decision and explains the justification
for the decision based upon the criteria standards and facts set forth.

B. Any portion of an application not addressed in a Review Authonty s decision shall be
deemed to have been denied.

C. A decision on a Type Il or lll application is not final until the Review Authority issues a
written decision, the decision or notice of the decision has been mailed and the appeal
period to the next higher Review Authority within the City has run.

D. Unless a temporary use permit has been issued, no building permit shall be issued until a
decision is final. Appeal of a final decision to LUBA does not affect the finality of a decision
for purposes of issuing building permits. If an applicant elects at his or her own discretion to

proceed under a land use action with a pending LUBA appeal, he or she shall proceed only
i-f: .

1. 'fhe applicant accepts each and every risk of loss and damage that may result if the
application is denied, and further agrees in writing to hold City, its officers, agents and
employees harmless from such loss and damage.

2. The applicant agrees in writing to restore the site to its original condition if the applicatiori
for the land use approval is denied.

3. The applicant posts a bond or other form of security acceptable to the Review Authority
in an amount sufficient to cover the costs of restoration of the site to its pre-approval
condition.

4.1.915 Findings as to Application Acceptance Date.
Each decision shall include findings as to when the proposed Type 1l or lll action application

was deemed complete and formally accepted as such by the Community Development Plapning
Director.

4.1.920 Findings as to Legal Lot of Record Status.

Each decision shall include a fi ndlng that the property subject to the proposed land use action is

a legal lot of record as that term is defined in the Bend Development Code City-of- Bend-Zoring
DOrdinance.

4.1.925 Notice of Decision.

Notice of the -A- Review Authority's decision shall be in writing and mailed to all parties;
however, one person may be designated by the Review Authority to be the recipient of the

decision for a group, organization, group of petitioners or similar collection of individual
participants.

41,930 Decision on Plan Amendments and Zone Changes.
The Hearings Bady Officer shall have authority to make-decisiens

Except-as-setforth-hereinr-the
or approve or deny alt Type 11l quasi judicial zone changes when the zoning is proposed fo be
changed to be consistent with the General Plan map. ard-pleramendments—No-Fypeibor i/
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plan-amendment or zore-change shallbe-affe stive-unless-adepted Plan amendments shall
require adoption by ordmance Zone chanqes processed concurrently with plan amendmen’ts
shall alse be adopted by ordinance.

4.1.935 Reapplication Limited.

.A. If a specific application is denied on its merits, reapplication for substantially the same
proposal may be made at any time after the date of the final decision denylng the initial
application.

B. Notwithstanding subsection (A) of this above, a final decision bars any reapplication for a
nonconforming use verification or for a determination on whether an approval has been
initiated, unless the applicant comes forward with new evidence that was not available at the
time the decision was made, and which could not, through reasonable diligence, have been
discovered by the applicant prior fo the decision. A lot of record determination shall be
subject to reapplication under subsection (A) above, only if the applicant presents new
factual evidence not submitted with the prior application.

4.1.940 Proposed Order.

The Review Authority may request that any prevailing party fe draft a set of proposed findings
and conclusions.

4.1.945 Compliance with ORS 227,350.

A. Final approval of any activity referred to in ORS 227.350(1) regarding state-identified
wetlands must include the notice statements required by ORS 227.350(3).

B. Individual notice to the applicant and the owner of record consistent with ORS 227.350(5)
shall be provided, unless notice in the written decision notice satisfies that requirement.

C. Failure of the City to provide notxce as required in this section shall not lnvahdate City
. approval

D.. This section shall not become operative until the Division of State Lands makes available to
the City a copy of the applicable portion of the Statewide Wetland Inventory.

4,1.950 Correction of clerical errors.

Upon its own motion or the motion of a party, the City Council may, subject to any applicable
public notice and hearing reguirements, enact an ordinance correcting clerical or typographical
errors in plan amendment or zone change ordinances and any maps appended thereto
implementing decisions of the Review Authority. Such changes shall be entered only if the
council is able to make a finding that the decision of the Review Authority, including appendices,
is not accurately reflected in the implementing ordinances.
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41.1000 RECONSIDERATION

Sections:
411010 Request for Reconsideration.
4.1.1020 Procedure.

4.1.1030 Limitation on Reconsideration.
4.1.1010 Reconsideration.

A. An applicant may request that the Review Authority’s decision be reconsidered as set forth
herein. A request for reconsideration shall be accompanied by a fee established by the City
and by applicant's written consent that the 120-day review period time-slesk will not run
during the period of the reconsideration and the resulting extended appeal period. The fee
will be waived where when, in the opinion of the Community Development Rlarring Director,
the reconsideration is requested to correct a clerical or technical error that is the City's fault.

B. Grounds for reconsideration of an administrative decision are limited to the following
instances:

1. The applicant's submission of additional-decuments or evidence, that merely clarifies or
supports the pending application, directed to one or more discreet aspects of the
approval. The new information shall not constitute a modification of appllcatlon as
defined herein. ‘ o ,

2. Correction of an error in a condition established by the Review Authority where the
condition is not supported by the record or is not supported by law;

3. Correction of errors that are technical or clerical in nature.

C. Grounds for reconsideration of the Hearing Bodyts decision are limited to the following
instances where an alleged error substantially affects the rights of the applicant:

1. Correction of an error in a condition established by the Review Authority where the
condition is_not supported by the record or is not supported by law;

2. Correction of errors that are technical or clerical in nature.

4.1.1020 Procedure.

A. A request for reconsideration shall be filed with the Community Development Riarring
Director within twelve (12) days of the date the decision was mailed. The request shall
identify the condition or issue to be considered and shall specify how the applicant would be
adversely affected if the issue were to remain uncorrected.

B. Upon receipt of a request for reconsideration of a Type 1] Hearngs-Bedy's decision, the
Communltv Development DlrectorPlaﬂﬁmg—Q#eeteF-shatheﬂﬁﬁaH—aawes%e#aepreeeeéag

eemment—peﬂed—the—Heaﬂags-Beéy shaIl determme whether the request for reconsnderatlon
has merit. No comment period or prior notice shall be required for an administrative
reconsideration.

C. Upon receipt of a request for reconsideration of a Type 1l decision, the Community
Development Director shall notify all parties to the proceeding of the request and allow for g
ten-day comment period on the request. In those instances in which the only grounds for
reconsideration of a Type [l decision are technical or clerical in nature, at the end of the
comment period. the Community Development Director shall determine whether the request
for reconsideration has merit. In all other instances. at the end of the comment period. the
Hearings Body shall determine whether the request for reconsideration has merit.

£D.  The Review Authority shall modify the decision upon a determination that the request
has merit and the issue substantially affects the applicant. Notice of the modification shall
be sent to all parties to the proceeding. If the Review Authority determines that no
modification is warranted, a determination-shalHssue-te-that-effect denial shall be issued
and sent to all parties to the proceeding.

BE. Filing a request for a reconsideration shall not be a precondition for appealing a
decision.
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EF_Filing a request for reconsideration stays the deadline for any party to file an appeal of the
Review Authority’s decision. A new 12-day appeal period for all parties to the proceeding
shall commence upon mailing of a modification or upon maiiing a determination that a ,
modification is not warranted. The new 12-day appeal period shall not be calculated as part
of the 120-day review period." If an opponent files an appeal and an applicant has requested
reconsideration, the opponent's appeal shall be stayed pending disposition of the request for
modification. If the decision is not modified, the appeal will be processed in accerdance with
the procedures set forth in Section 4.1.1100. Ifthe decision is modified, the appellant must,
within 12 days of the mailing of the modified decision, file in writing a staternent requesting
that its appeal be activated or the appeal will be invalidated.

4.1.1030 Limitation on Reconsideration.

No decision shall be reconsidered more than once before the same Review Authority.
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4.1.1100 APPEALS

Sections:

4.1.1110 Who May Appeal

4.1.1115 Filing Appeals

4.1.1120 Notice of Appeal

411125 Determination of Jurisdictional Defects
411135 _ Consolidation of Mulfiple Appeals
4.1.1140 Scope of Review

4.1.1145 Hearing on Appeal

4.1.1150 Type | Appeals

4.1.1155 Rehearing

4.1.1160 Remands

4.1.1165 Withdrawal of an Appeal

4,1.1110 Who May Appeal.
A. The following may file an appeal:

1. Aparty; or

32. A person entitled to notice and to whom no notice was mailedi-and,

B. A person to whom notice is mailed is deemed notified even if notice is not received.
4.1.1115 Filing appeals.

A. To file an appeal, an appellant must file a completed notice of appeal on a form prescribed
by-the Planning Division and pay an appeal fee.

B. Unless a request for reconsideration has been filed, the notice of appeal and appeal fee
must be received at-the-offices-ofthe-Gity-sepdees-by the Community Development
Depariment_no later than 5:88-RM the close of the public counter on the twelfth day
following mailing of the decision. If a decision has been modified on reconsideration, an
appeal must be filed no Iater than 5:00-PM the close of the public counter on the twelfth day
following mailing of the decision as modified. Notices of Appeals shall not be received by
facsimile machine or e-mail.

C. In the case of an appeal of an administrative (Type 11} décision to a Hearings Officer or to
the Planning Commission, the Hearings Body's decision on appeal shall become final 12
days after the decision is mailed. Except that, within 12 days after the decision is mailed,
the City Council may, on its own motion and at its discretion, call up the decision of the
Hearings Officer or Planning Commission and conduct an on the record review of the
decision limited to issues identified in the Councif’'s motion. Statutes only require one local
public hearing. Council review is discretionary. ‘An appellant may appeal a HO or PC

D._In the case of an appeal of a Type |Ii decision. the City Council's decision whether to grant
review shall be discretionary. If the City Council declines review. the appellant may be -
entitied to a partial refund in accordance with the city’s adopted Fees Resolution,

411120 Notice of Appeal.

A_ The Notice of Appeal shall contain:
1. A description of the decision which is being appealed, including the date of decision.
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2. A statement describing the interest the person who is appealing has in the decision.
Only persons who have proper standing as provided by the law, and who have
participated in the decision being appealed (if provision for such participation was *
provided in the previous proceeding) may appeal the decision. The statement of interest
must demonstrate the person’s standing and participation.

3. A description of the issues sought to be raised by the appeal; and a statement that the
issues were raised during the proceeding that produced the decision being appealed.
This description must include the specific criteria relied upon as the basis for the appeal,
and an explanation of why the decision has not complied with the standards or
requirements of the criteria. The issues raised by the appeal must be stated with
sufficient specificity to afford the reviewing authority an opportunity to resolve each issue
raised.

4. Inthe case of ar-appeata discretionary appeal request to the City Council, the Notice of
Appeal shall include the following additional information to assist the Council in deciding
whether to grant discretionary review of the decision being appealed:

a. How the appeal presents issues that have significant public policy or community wide
implications for the City, as opposed to more limited issues which primarily involve
the directly affected property or persons involved in the land use decision being
appealed.

b. Why it is necessary or desirable for the City Council to review these issues; and why
the issues cannot be adequately and fairly reviewed by the Land Use Board of
Appeals. '

411125 Determination of Jurisdictional Defects.

A. Any failure to conform to the requirements of Sections 4.1.1115; Filing Appeals and
4.1.1120; Notice of Appeal, above shall constitute a jurisdictional defect.

B. Determination of jurisdictional defects in an appeal shall be made by the Review Authority to
which an appeal has been made. :
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4.1.1135 Consolidation of Multiple Appeals.

A. If more than one party files a notice of appeal on a land use action decision, the appeals
- shall be consolidated and noticed and heard as one proceeding. .

B. Ininstances of muitiple appeals where separate appellants have asked for a differing 5cope
of review, any grant of de novo review shall control over a separate request for a more
limited reviéw on appeal.

411140  Scope of Review.

A. Before Hearings Officer or Planning Commission: The review on appeal before the
Hearings Officer or Planning Commission shall be de novo.

B. Before the Council:

1.

Review of land use decisions by the City Council on appeal shall be discretionary. A
decision by the City Council to not grant discretionary review of the appeal shall be the
final determination of the City, and the appeal of the decision application shall be to the
Land Use Board of Appeals as provided by faw. The City Council's decision whether to
grant discretionary review shall be made without testimony or argument from persons

interested in the appeal-except-as-spesifically-permitted-by-the-City-Couneil.

The scope of review for appeals that are granted discretionary review by the City Council
shall be:

a. Restricted to the issues raised in the Notice of Appeal, or as prescribed by the City
Council.

b. Be conducted during an appeal hearing before the City Council on-the record made
as part of the decision being appealed-unless-the-Gity-Counsil-has-permitied-the -
preseatation-ofnow-evidence as-par-oithé-appesl.

5 Wi the-Citv Counc , '
The record for discretionary review by the City Council shall include:

a. The land use application or request which is the subject of the appeal, any staff
report, and all writter1 comments, exhibits, or arny other materials or information
considered by the deg¢ision maker in the proceedings that produced the decision
being appealed.

b. A written transcript of all proceedings before the decision maker; or a stipulated
written summary of the proceedings submitted by all of the parties to the appeal.

¢. Appellants shall submit the transcript or stipulated written summary of the
proceedings to the Planning Division no later than the close of the day 5 days pror to
the date set for receipt of written arguments.

d. _An appellant shall be excused from providing a transcript or stipulated written
summary of the proceedings if the appellant was prevented from complying by:

i. _The inability of the Planning Division to supply the apgellant with én audio
recording of the prior proceeding; or

ii. Defects on the audio recordirg of the prior proceeding that make it not '
reasonably possible for the appellant to supply a transcript. Appellants shall
comply to the maximum extent reasonably and practicably possible.

An appeal hearing before the City Council shall be conducted according to such
procedures as the City Council shall prescribe, which may include an opportunity for
presentations by the parties to the appeal.

Decisions reviewed by the City Council ¢an be affirmed, remanded, reversed, or
modified in whole or in part by the City Council.
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4.1.1145 Hearing on appeal.

A. The appellant and all other parties to the decision below shall be mailed notice of the
hearing on appeal at least ten (10) days pnor to any de novo hearing or deadline for
submission of writlen arguments.

B. Except as otherwise provided in this chapter, the appeal shall be heard as provided in
Section 4.1.800, Land Use Action Hearings. The applicant shall proceed first in all appeals.

C. The order of Hearings Body shall be as provided in Section 4.1.815; Hearings Body of this
ordinance.

D. The record of the proceeding from which appeal is taken shall be a part of the record on
appeal.

E. The record for a review on the record shall consist of the following:

—_

Arwrittendranseript-efany-pror-hearing Minutes and audio recordings’ of any prior
hearing. if available;

All wriiten and graphic materials that were part of the record below;

The Review Authonity’s decision appealed from;

Written arguments, based upon the record developed below, submitted by any party to
the decnsmn

0N

85. A staff report and staff comment based on the record- and
#6. Other information deemed relevant by the Review Authority.

be—tal»:—en- The councn! shaII not consider any new factual |nformatlon in an “on the record

proceeding. Brief oral arqument by the applicant and the appellant on the record may be
allowed by the council.

411150 Type | appeals.

Notice of the hearing date set for appeal shall be sent only to the applicant. Only the applicant,
his or her representatives, and his or her witnesses shall be entitled to participate.
Continuances shall be at the discretion of the Hearings Body, and the record shall close at the
end of the hearing.

411155 Re-hearing.
Re-hearings shall not be allowed.
4.1.1160 Remands.

Applications shall not be remanded to a lower level Review Authority after appeal, except by
Crty Council as prowded in subsection 4 1.1140(5), above.

41.4165  Withdrawal of an appeal.

An appeal may be withdrawn in writing by an appellant at any time prior to the rendering of a
final decision. Subject to the existence of other appeals on the same application, in such event
the appeal proceedings shall terminate as of the date the withdrawal is received. An appeal
may be withdrawn under this section regardiess of whether other non-filing parties have relied
upon the appeal filed by the appellant.
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4.1.1200 PROCEEDINGS ON REMAND

4.1.1210 ~ Purpose.

411215 Hearings Body.

4.1.1020 Notice and Hearings Requirements.
4.1.1225 Scope of Proceeding.

4.1.1230 Effect of Reversal.

411210 Purpose.

This chapter shall govem the procedures to be followed where a decision of the City has been
remanded by LUBA or the appellate courts era-desision-has-beenwithdrawn-by-the-City
follewingan-appeatie LUBA.

4.1.1215 Hearings Body.

The Hearings-Body Review Authority for a remanded erwithdrawr decision shall be the
Hearnrgs-Bedy Review Authority from which the appeal to LUBA was taken, except that in
voluntary or stlpulated remands. the council may dec1de that it w1|| hear the case on remand 3

411220 . Notice and Hearings Requjrements.

A. The City shall conduct a review hearrg on any remanded er-withdrawn decision, ++-The
seape-of remand procedure which shall be determined in accordance with the applicable
provisions of this section, the LUBA or Appellate Court decision, and applicable state law.
Unless state law requires otherwise, only those persons who were pairties to the
proceedings before the City shall be entitled fo notice and be entitled to participate in any
hearing on remand.

B. The hearng review procedures shall comply with the minimum requirements of state law
and due process for heasings-or remand and need comply with the requirements of this
Code Sestisn4-1-800:-Land-Use-Astion-Heardngs, only to the extent that such procedures

are applicable to remand proceedings under state law.

411225 Scope of Proceeding.

A. On remand, the Hearings-Body Review Authority shall review those issues that LUBA or the
Appellate Court required to be addressed. la-additiont The Geunsil Review Authority shall
have the discretion to reopen the record in instances in which it deems it to be appropriate.

B. Atthe Gounsills Review Authority’s discretion, a remanded application i
may be modified to address issues involved in the remand er-withdrawal to the extent that
such modifications would not substantially alter the proposal and would not have a
significantly greater impact on surrounding neighbors. Any greater modification would
require a new application.

C. If additional testimony is required to comply with the remand, parties may raise new,
unresolved issues that relate to new evidence directed toward the issue on remand. Other
issues that were resolved by LUBA or the Appellate Court or that were not appealed shali be
deemed to be waived and may not be reopened.

4.1.1230 Effect of Reversal.

A land use decision reversed by LUBA or the Court of Appeals that results in a final appellate
judgment or order of reversal cannot be further heard by the City in the absence of an amended
or a new application. Submission of a revised application shall be governed by the time limit set
forth in Section 4.1.935; Reapplication Limited.
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4.1.1300 LIMITATIONS ON APPROVALS .

Sections:

4.1.1310 Expiration of Approval.

411315 Initiation of Use.

4.1.1320 Extensions to Avoid Environmental or Health Hazards.
4.1.1325 Modification of Approval.

4.1.1330 Transfer of Permit Approval.

411335 Revocation of Approvals.

4.1.1310 Expiration of Approval.
. A. Scope.

1. Except as otherwise provided hereln, this section shall apply to and describe the
duratlon of aII develogmen approvals ef—land—uee—pemms provnded for under this Code.

2. This section does not apply to:

a. Those determinations made by declaratory ruling, such as verifications of
nonconforming uses, lot of record determinations and expiration determinations that
involve a determination of the legal status of a property, land use or land use permit
rather than whether a particular application for a specific land use meets the
applicable standards of the zoning ordinance. Such determinations, whether
favorable or not to the applicant or land owner, shall be final unless appealed and
shall not be subject to any time limits;

b. Temporary use pemits of all kinds, which shall be govemed by applicable ordinance
provisions specifying the duration of such permits; or

c. Quasi-judicial and legislative plan and map amendments.

B. Duration of Approvals.

1. Except as otherwise provided under this Code eeehen—emdeeapeheable—zemng
erdinance-provisiens, a development approval lard-use-permit is void ene two years
after the date the diseretionary decision becomes final if the use approved in the permit
is not initiated within that time period.

2. Except as otherwise provided in this Code urderapplicable-ordinanee-provisions,
preliminary approval of tentative land division plats errrasterplans shall be void after
ene two years: from the date of prellmmary approval unless the f nal plat has been

me-perod recorded with

Deschutes Countv enless—anA one year extenslon may {s—seagh’e approved by the
Community Development Dlrector

- if the applicant can demonstrate
sufficient progress to reascnably assure the p_t w1l| be recorded at the end of the third

year, and if:

a. An applicant makes z written request for an extension of the development approval
period; and

b. The request is submitted to the city prior to the expiration of the approval period.

3. Inthe case of a landuse development approval authorized under applicable approval
criteria to be completed in phases each phase must be iritiated con5|stent withis the
time specﬂ" ed in the approvak i

. In no case shall the total time period for all phases be

areater than five years.

C. Extensions.

1. The Community Development Director may grant one extension of up to one year for a
development approval that contained a one vear initial duration of approval eraphase-of
a-developmentapproval, 1

a. An applicant makes a written request for an extension of the development approval
period; and
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b. The request is submitted to the city prior to the expiration of the approval period.

2. The Community Development Director may grant one or more additional extensions
beyend-one-year If authorized by a City Council resolution which recognizes a city-wide
need for an additional limited-duration extension, not to exceed two years. The
additional extension may be granted if:

a. The applicant has exhausted all other extension opportunities; and

b. The applicant
makes a written request for an extension of the development approval period; and

c. The request is submitted to the city prior to the expiration of the approval period.

3. Approval of an extension granted under this section is an administrative decision, and is
not a land use decision or a limited land use decision as described in ORS 197.015 or
this Code. An extension is not subject to appeal and shall be processed as a Type |

application.

has—been-mma!eed- Rev:sed and moved to Sectlon 4.1 1310(C)(3)

' PE. Eifect of Appeals. The time period set forth in subsection B of this section shall be tolled

upon filing of an appeal to LUBA, until all appeals are resolved.

4.1.1315 Initiation of Use.

A

For the purposes of this Chapter, development astien undertaken under a land-use
development approval described in Section 4.1.1310; Expiration of Approval, above has
been “initiated" if it is determined that:

1. The proposed use has lawfully occurred;

2. Substantial construction toward completion of the land-use development approval has
taken place; or

3. Where construction is not required by the approval, the conditions of a permit or
approval have been substantially exercised and any failure to fully comply with the
conditions is not the fault of the applicant.

For the purposes of this section, "substantial construction” has occurred when thé holder of
an fand-use approval has physically altered the land or structure or changed the use thereof
and such alteration or change is directed toward the completion and is sufficient in terms of
time, labor or money spent to demonstrate a goed faith effort to complete the development.

Initiation of use shall_not be granted in lieu of a phased approval,

A determi'nation.of whether a land use has been .initiated shall be processed as a

declaratory ruling.

4,1.1320 Extensions to Avoid Environmental or Health Hazards.

A.

In addition to extensions granted pursuant to subsection 4.1.1310(C) and notwithstanding
any other provision of the Bend Code, a one-time extension may be granted to a tentative
plat approval and any associated development approvals iard-use-permnits regarding the
time for final plat approval where conditions of the approval, or extensions thereof, require or
can be read fo require approvals from other agencies for sewer or water systems and (1) the
applicant can show that without such extension or extensions, a health or environmental
hazard or risk thereof would continue to exist, be exacerbated or likely would be created and
(2) the applicant submits a fime frame and plan for meeting the outstanding conditions with

Ordinance NS-2122 Page 46 of 58



the concurrence of a homeowner's association having an ownership interest in project lands
and such concurrence is demonstrated in the application.

B. Such an extension shall be administrative, in writing, and not subject to appeal and shall,

subject to the termination provisions of subsection 4.1.1320(C) below, be granted for a time
period not to exceed one year.

C. Inlieu of submittal of the time frame and plan and concurrence of the homeowner's
association with the application, that requirement of Section (A) above may be satisfied by
conditioning approval of the extension to require establishment of the agreed-to time frame
and plan within the first 60 days of the extension period, which time line and plan shall
thereupon be deemed to be a condition of the extension approval.

D. An extension under this section shall be conditioned upon adherence to the time lines and
plan proposed in the extension application or as agreed to pursuant to subsection
4.1,1320(C) above.

E. Failure to demonstrate compliance with any extension condition shall, after notice and
hearing under this ordinance, result in termination of the extension granted under this
section.

4.1.1325 Modification of Approval.

A. An applicant may apply to' modify an approval at any time after a period of 60 days has
elapsed from the time a development approval lard-use-astion approval has become final.

B. Unless otherwise specified in this Code a-paricularzenirg-ordinanseprovisien, the grounds
for filing a modification shall be that a change of circumstances since the issuance of the
approval makes it desirable to make changes to the proposal, as approved. A modification
shall not be filed as & substitute for an appeal or to apply for a substantially new proposal or
one that would have significant additional impacts on surrounding properties.

C. An application to modify an approval shall be directed to one or more discrete aspects of the
approval, the modification of which would not amount to approval of a substantially new
proposal or one that would have significant additional impacts on surrounding properties.
Any proposed modification, as defined in this section, shall be reviewed only under the
criteria applicable to that particular aspect of the proposal. Proposals that would modify an
approval in a scope greater than allowable as a modification shall be treated as an
application for a new proposal.

D. An application for a modification of a Type | approval shall be processed as a Tvpe |
application. All other modifications shall be processed as a Type Il application unless
eIevated to a Type [l process by the Community Development Director land-use-astion.

E. The effect, if any, of a modification upon the original approval time limitation shall be
established in the modification decision.

F. For modification of approval of a PUD or Master Planned Subdivision issued prior to the
adoption of this ordinance, any proposed modification shall be subject to the criteria in
Ghapter Section 4.5.300.

4.4.1330 Transfer of Permit Apgrova

A. A landuse setisn-permit development approval shall be deemed to run with the land and be
transferable to applicant's successors in interest.

4.1.1335 Revocation of Approvals.
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zeﬂaag—ere-maasee Proceequs to revoke a development approval shall be rnltlated by the
Community Development Director by giving nofice of intent to revoke to the property owner. -

B. The Community Development Director may revoke a development approval for the following
reasons:

1. The conditions or terms of development approval are violated: or

2. The project is not in substantial conformance with the approved plans or decision: or

3. The applicant or the applicant's representative made a_material misstatement of fact in
the application or supporting documents and such misstatement was relied upon by the
Review Authority in making its decision whether to accept or approve the application.

BC. Revocatlons shall be processed as a Tyge I declaratory ruhng under thls ordmance
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4.1.1400 DECLARATORY RULING

Sections:

4.1.1410 Availability of Declaratory Ruling
4.1.1415 Persons Who May Apply
4.1.1420 Procedures

4.1.1425 Effect of Declaratory Ruling

411410 Availability of Declaratory Ruling.

A. Subject to the other provisions of this section, there shall be available for the City's
semprehensive-plans General Plan and this Code zening-owdinances, the-subdivision-and
paritionordinance-and-this-erdinanse-a process for:

1. Interpreting a provision of a—eemp;ehenswe—pJaa the General Plan or implementing
ordinances (and other documents incorporated by reference) in which there is doubt or a
dispute as to its meaning or appllcatlon

2. Interpreting a provision or limitation ir of 2 development approval land-use-pemmit issued

by the City e&quaa—rud*e}akplan—ameadmeﬂt—epzeﬁe-ehange in which there is doubt or a
dispute as to its meaning or application;

3. Determining whether an approval has been initiated or considering the revocation of a

previously issued development approval, land-use-permit-quasiHudicial plan-amendment
erzene-change;

4. Determining the validity and scope of a nonconforming use; and

5. Lot of Record

Such a determination or interpretation shall be known as a "declaratory ruling” and shall be
processed in accordance with this chapter. 1n all cases, as part of making a determination
or interpretation the Community Development Rlarring Director (where appropriate) or
Hearings Body (where appropriate) shall have the authority to declare the rights and
obligations of persons affected by the ruling.

B." A declaratory ruling shall be available only in instances involving a fact-specific controversy
and to resolve and determine the particular rights and obligations of particular parties to the
controversy. Declaratory proceedings shall not be used to grant an advisory opinion on a

. specific quasi-judicial and-use development application. Declaratory proceedings shall not

be used as a substitute for seeking an amendment of general applicability to 2 Ieglslatlve
enactment. :

C. Declaratory rulings shall hot be used as a substitute for an appeal of a decision iraland-use
astier or for a modification of an approval. In the case of a ruling on a City development
approval, land-use-astien-a declaratory ruling shall not be available untll 60 days after a
decision in-thedand-use-astior is final.

D. The Community Development Plaaring Director may refuse to accept and the Hearings
DOffiser Body may deny an application for a declaratory ruling if:

1. The Community Development Plarring Director or Hearings Offiser ody determines
that the question presented can be decided in conjunction with approving or denying a
pending land-use-astien application or if in the Community Development Rlarning
Director or Hearings Sffiser Body's judgment the requested determination should be
made as part of a decision on a development application feragquasHudicial plan
amendment-orzone-change-oraland-use-permit not yet filed; or

2. The Community Development Rlansing Director or Hearings Sffeer Body determines
that there is an enforcement case pending in circuit court in which the same issue
necessarily will be decided as to the applicant and the applicant failed to file the request
for a declaratory ruling within two weeks after being cited or served with a compliant.
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The Community Development Planning Director or Hearings ©fficer Body's determination to
not accept or to deny an application under this section shall be the City's final decision.

4.1.1415 Persons Who May Apply.

A. Subsection 4.1.215(B); Application Requirements notwithstanding, the following persons
may initiate & declaratory ruling under this chapter:

1. The owner of a property requesting a declaratory ruling relating to the use of the owner's
property;

2. In cases where the request is to interpret a prev;ously issued guasHudisial-plan
amenémeat—zene—shang&e%laﬁéuse—pem# development approval, the holder of the
permit approval; or

3. In all cases arising under Section 4.1.1410; Availability of Declaratory Ruling, the
Community Development Plarning Director.

No other person shall be entitled to initiate a declaratory ruling.

B. A request for a declaratory ruling shall be initiated by filing an application. with the Planning
Division and, except for applications initiated by the Community Development Rlarning
" Director, shall be accompanied by such fees as have been set by the Planning Division,
Each application for a declaratory ruling shall include the precise question on which a ruling
is sought. The application shall set forth whatever facts are relevant and.necessary for

making the determination and such other information as may be required by the Planning
Division.

4.1.1420 Procedures.

mhnqs shaII be processed as elther a TyDe II or 'D{pe I1I aoohcatlon

4.1.1425 Effect of declaratory ruling.

A. A declaratory ruling shall be conclusive on the subject of the ruling and bind the pamesr :
thereto as to the determination made.

B. Section 4.1.935, Reapplication Limited, notwithstanding, and except as specifically allowed

therein, parties to a declaratory ruling shall not be entitled to reapply for & declaratory ruling
on the same question.

C. Except when a declaratory ruling is made by the City Council, the ruling shall not constitute
a final policy of the City of Bend.
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4.1.1500 DEVELOPMENT AGREEMENTS

Sections:

4.1.1510 Purpose.
4.1.1520 Applicability.
4.1.1530 Initiation.
4.1.1540 Negotiations.
4.1.1550 Adoption.
4.1.1560 Hearings Body.
A—PRurpese:

4.1.1510 Purpose.

The purpose of this section is to clarify the authority and procedures for City Council
consideration of Development Agreementis authorized by Oregon Revised Statute (ORS) 84
outside the land use process.

B Applicability
4.1.1520 Applicability.

The City Council may establish a Development Agreement between the City and any person
having a legal or equitable interest in real property for the development of that property.
Development Agreements that do not include a “lard-use-desision” development applicdtion are
not governed by the City’s lard-use-ordinances Development Code, and may be established in
any manner deemed appropriate by the Councll, consistent with the Council’'s authority under
the City’s Charter. Development Agreements that contain a legislative-or-quasi-judicia-Hapd-use
desision-orrequest-a-inal-desisionon-alapd-uss-actien” development application are governed
by this section. The following include but are not limited to situations that may require a
Development Agreement as described by this section:

4A.  Multiple party or partnership situations

2B. Large infrastructure requirements

3C. Timing issues
4D.  Litigation
SE.  Urban Renewal

4.1.1530 [nitiation.

Development Agreements governed by this section may be initiated by the Council on its own
motion or in response to a request by city staff, following consultation with any person having a
legal or equitable interest in the property that is the subject of the proposed Development
Agreement. Neither city staff nor the Council are required to proceed with consideration of a
request for a Development Agreement.

4.1.1540 Negotiations.

Negotiations between the parties to a Development Agreement shall commence upon a request
by the City Council to identified City staff to establish a Memorandum of Understanding (MOU)
regarding the anticipated scope of the Development Agreement.

4.1.1550 Adoption.

The provisions of ORS 94.504 — 94.528 shall be followed in the adoption of a Development
Agreement under this section. Once a preliminary agreement is reached between the parties,
the owner or owners of the property that is the subject of the Development Agreement shall
submit an application to the Community Development Plarnirg Director for adoption of the
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Development Agreement and for any development application land-usé-desisiens requested in
connection with the Development Agreement.

4.1.1560 Hearings Body.

Notwithstanding any other provision of this Code to the contrary, the City Councll shall be the
Heanngs Body for a Development Agreement

b

estior. The Council may appoint a
Hearings Oﬁ' icer or the Planmng Commission to serve as the Heanngs Body for specific
development applications land-use-decisiens associated with a proposed Development

Agreement, prior to the final decision on the Development Agreement as a whole. In that event,

the Council shall establish a schedule for such decisions, and shall consider, but shall not be
bound by, such decisions.
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Chapter 4.2 Site Development and Design Review

Sections:

4.2100 Purpose :

4.1.200 Site Development Review Applicability and Procedures
4.2.300 Site Design Review Applicability and Procedures
4.2.400 Bonding and Assurances

4.2.500 Development in Accordance with Permit Approval
4.2.200 Site Development Review Applicability and Procedure.

D. Site Development Approval Criferia. Prior to issuance of building permits, the City shall
approve, approve with conditions or disapprove the proposed site development plan. In
approving the plan, the City shall find that all provxsnons of the ordinance are met The
following criteria shall be considered:

1. The proposed land use is permittgd by the underlying land use disirict;

2. The land use, building/yard setback, lot area, lot dimension, density, lot coverage,
building height and other applicable standards of the underdying land use district are met;

3. The minimum standards in Section 3.2.200; Landscape Conservation, Section 3.2.300;
New Landscaping, 3.2.500; Fences and Walls and Chapter, 3. 3 Vehicle and Bicycle
Parking are met;

4. Al applicable building and fire code standards are met.

5. Al required public facilities have adequate capacity as determined by the City, to serve
the proposed use.

In accordance with Chapter 4.1, the land use approval shall lapse, and a new application
shall be required, if a building permit has not been issued within the duration ere-year of
Development Review approval, or if development of the site is in violation of the approved
. plan or other applicable codes.

ek
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EXHIBIT B

BEND PLANNING COMMISSION FINDINGS
FOR DEVELOPMENT CODE TEXT AMENDMENT

PROJECT
NUMBER: 08-308

INITIAL PUBLIC
HEARING DATE: December 8, 2008

APPLICANT: City of Bend
710 NW Wall Street
Bend, OR 97701

PROPOSAL: A package of amendments to the text of Chapters 1.1, 1.2, 1.3, 2.0,
3.6, 4.1 & 4.2 of the Bend Development Code (Ord. No. NS-2016),
which are intended to clarify definitions, eliminate inconsistencies,
and ensure that the City of Bend's development review procedures
conform to state law and the City’s customer service objectives.

STAFF: " Aaron Henson, AICP, Senior Planner -
Colin Stephens, AICP, Current Planning Manager

L APPLICABLE CRITERIA, STANDARDS & PROCEDURES:

APPLICABLE CRITERIA:

Bend Development Code, Section 4.6.200(B), Criteria for Legislative Amendments;
Bend Area General Plan; Oregon’s Statewide Planning Goals

APPLICABLE PROCEDURES:
Bend Development Code, Chapter 4.1, Land Use Review and Procedures

iL. PROCEDURAL FINDINGS:

PUBLIC NOTICE AND COMMENTS:

The Bend Planning Division published notice of the Planning Commission public
hearing for the proposed Development Code text amendments in the Bend Bulletin on
November 16, 2008. The Commission conducted a public hearing to accept testimony
on the request on December 8, 2008. The hearing was continued to January 26, 2009
and the written record was left open through February 2, 2009. Deliberations were
conducted on March 9, 2009 and concluded on March 23, 2009. Testimony and
comments received by the Commission are included in the record.

CONFORMANCE WITH CITY OF BEND COMMUNITY DEVELOPMENT CODE,
CHAPTER 4.6, LAND USE DISTRICT MAP AND TEXT APMENDMENTS

4.6.200 Legislative Amendments.

A. Applicability, Procedure and Authority. Legislative amendments generally
involve broad public policy decisions that apply to other than an individual
property owner. These include, without limitation, amendments to the text of
the comprehensive plan and map, Developmeni Code and changes in the
zoning map not directed at a small number of properties. They are reviewed
using the Type IV procedure in accordance with Chapter 4.1, Land Use Review
and Procedures and shall conform fo Section 4.6.600, Transportation Planning
Rule Compliance. A Legislative Amendment may be approved or denied.
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FINDING: The recommended amendments to the text of the Development Code involve
broad public policy rather than an individual property owner. Therefore, the Legislative
Amendment Procedures of this section are the appropriate procedures for review.

lll. __APPLICATION OF THE CRITERIA:

B. Criteria for Legisiative Amendments. The applicant shall submit a written
narrative which explains how the approval criteria will be met. A
recommendation or a decision to approve or to deny an application for a
Legisiative Amendment shall be based on all of the following criteria:

1. The requestis consistent with the applicable State land use law;

FINDING: The proposed amendments to the General Administration, Definitions,
Enforcement, Land Use District Administration, Special Standards for Certain Uses and
Development Review and Procedures sections of the Development Code are consistent
with applicable State land use laws. In particular, the proposed amendments will satisfy
Goal 1, Citizen Involvement, and Goal 2, Land Use Planning.

= Goal 1 will be satisfied through the City’s text amendment process, which
includes a Planning Commission public hearing followed by a City Council public
hearing.

« Goal 2 requires all implementation ordinances such as the Development Code to
be reviewed and, as needed, revised on a periodic cycle to take into account
changing public pollcxes and circumstances.

« Statewide Goals 3 through 19 were rewewed and are not applicable to this
" proposal.

Based on the above discussion, the Planning Commission finds that the proposed text
amendments to the Development Code comply with the above criterion.

2. The request is consistent with the applicable Bend Area General Plan goals
and policies;

FINDINGS: The “goals” established in the general plan express the desires of the
residents of Bend as the Cify progresses into the future. The “goais” are generally
carried out through “policies”, which are statements of public policy. The Planning
Commission reviewed the Comprehensive Plan and found only Chapter 1 to be directly
applicable to the proposed text amendments.

Chapter 1 of the Bend Area General Plan includes the following goal:

'O Public/Civic Involvement — Encourage involvement by all citizens, corporate and
individual, to keep the city vital and the Plan an “evolving vision”.

O Im,biementing Consistent Ordinances — Implement the plan through effective, clear
and consistent ordinances and language that reflect the intent of the vision.

Chapter 1 also includes the following public policies:

15. The city shall continue to use advisory committees in their planning process,
members of which are selected by an open process, and who are widely
representative of the community.

-16. The city will use other mechanisms, such as, but not limited to, meetings with
neighborhood groups, planning commission hearings, design workshops,.and
public forums, to provide an opportunity for ali the citizens of the area to
participate in the planning process.
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Chapters 4.1 and 4.6 of the Development Code together require the Planning
Commission and the City Council to hold public hearings prior to acting on amendments
to the text of the Development Code. Prior to any public hearings, the proposed text
amendments were posted on the City's website, and the public was invited to submit
written comments on the draft amendments. On July 21, 2008, the City's Customer
Service Task Force also met with Planning Division staff to review and discuss the
proposed text amendments. The Planning Commission’s initial public hearing was held
on December 8, 2008. The hearing was continued to January 26, 2009 and the record
was left open through February 2, 2009. The Planning Commission’s deliberations
were conducted on March 9, 2009 and concluded on March 23, 2009. A City Council
public hearing on the proposed amendments will be held in 2009. Implemertation of
the public involvernent procedures identified in the Development Code will ensure
compliance with the Citizen Involvement Goals and Policies of the General Plan.

Based on the findings stated above, the Planning Commission concludes that the

proposed text amendments are consistent with the applicable General Plan goals and
policies.

3. The applicant can demonstrate a public need or benefit for the proposed
amendment.

FINDING: There is a public need and benefit for clear and consistent development
regulations and review procedures that conform to state law and the City’s customer
service objectives.

4.6.500 Record of Amendments.

The City Recorder shall maintain a record of amendments to the text of this Code
and the land use districts map in a format convenient for public use. '

FINDING: At such time as the Development Code text amendments are adopted by
ordinance, compliance with this Section will be required.

4.6.600 Transportation Planning Rule Compliance.

When a development application includes a proposed comprehensive plan
amendment or land use district change, or both, the proposal shall be reviewed fo
determine whether it significantly affects a transportation facility, in accordance
with Oregon Administrative Rule (OAR}) 660-012-0060.

FINDING: The Planning Commission recommendation is for a text amendment to the
Bend Development Code, a functional component of the comprehensive plan. The City
staff have analyzed the proposed text amendments and have found that none of the
changes would cause a “significant effect” under ORS 660-012-0060.

IV. CONCLUSIONS:

Based on the above Findings of Fact and Conclusions of Law, the Planning
Commission finds that the proposed Development Code text amendments can meet,
with maintenance of a record, all applicable criteria for adoption. .
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