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NOTICE OF ADOPTED AMENDMENT

07/08/2013

TO: Subscribers to Notice of Adopted Plan
or Land Use Regulation Amendments

FROM: Plan Amendment Program Specialist

SUBJECT: City of Salem Plan Amendment
DLCD File Number 005-13

The Department of Land Conservation and Development (DLCD) received the attached notice of adoption.
A Copy of the adopted plan amendment is available for review at the DLCD office in Salem and the local
government office.

Appeal Procedures*
DLCD ACKNOWLEDGMENT or DEADLINE TO APPEAL: Friday, July 19, 2013

This amendment was submitted to DLCD for review prior to adoption pursuant to ORS 197.830(2)(b)
only persons who participated in the local government proceedings leading to adoption of the amendment
are eligible to appeal this decision to the Land Use Board of Appeals (LUBA).

If you wish to appeal, you must file a notice of intent to appeal with the Land Use Board of Appeals
(LUBA) no later than 21 days from the date the decision was mailed to you by the local government. If
you have questions, check with the local government to determine the appeal deadline. Copies of the
notice of intent to appeal must be served upon the local government and others who received written notice
of the final decision from the local government. The notice of intent to appeal must be served and filed in
the form and manner prescribed by LUBA, (OAR Chapter 661, Division 10). Please call LUBA at
503-373-1265, if you have questions about appeal procedures.

*NOTE: The Acknowledgment or Appeal Deadline is based upon the date the decision was mailed by local
government. A decision may have been mailed to you on a different date than it was mailed to
DLCD. As a result, your appeal deadline may be earlier than the above date specified. NO LUBA
Noatification to the jurisdiction of an appeal by the deadline, this Plan Amendment is acknowledged.

Cc: Glenn Davis, City of Salem
Gordon Howard, DLCD Urban Planning Specialist
Angela Lazarean, DLCD Regional Representative
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Jurisdiction; City of Salem Local file number: Ordinance 21-13
Date of Adoption: June 24, 2013 Date Mailed: June 28, 201"
Was a Notice of Proposed Amendment (Form 1) mailed to DLCD? [X] Yes [ ] No Date: 5/3/2013
[] Comprehensive Plan Text Amendment [] Comprehensive Plan Map Amendment
Land Use Regulation Amendment [J Z¢ g Map Amendment
[] New Land Use Regulation [] Other:

Summarize the adopted amendment. Do not use techr cal terms. Do not write "See Attached”.

Ordinan  '1-13 modifies the >ubdiv 1 code related to p¢ » rmane  guarantees. The ordinance m difies the
acceptaple rorms of securi” v :sdiscretiont 1 Pu' 1 Works Director to spec - the 1 erformance

guara that arc apr priat oor ethatthep» 1< n r.eu heit o secured v ill e comple.ed ond
specitic 1atthe City may u ¢ 1l avi  bleremed sas pp -ri ~-vl:ntl cdevelor sp rformanc ~o  ty

s adequatc  complet there uredimr ments.

Does the Adoption differ from proposal? Please select one

No

Plan Map Changed from: to:

Zone Map Changed from: to:

Location: Acres Involved.
Specify Density Previous: New:

Applicable statewide planning goals:
1 2 3 4 5 6 7 8 10 13 14 15 16 17 18 19

DDDDDI[]DDE‘DDDDDDD

Was an Exception Adopted? [] YES [ ] NO
Did DLCD receive a Not :e of Proposed Amendmer

35-days prior to first evidentiary hearing? X Yes []No
If no, do the statewide planning goals apply? "lYes [ JNo
If no, did Emergency Circumstances require immediate adoption? [ JYes [ ]No

DLCD file No. 005-13 (19825) [17516]
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Please  all affected State or Federal Agencies, Local Governments or Shecial Districts:

\
Local Contact: Glenn Davis, P.E., Chief Dev Eng P 1e: (503) 588-6211 Extens .7 77
Address. 555 Liberty St SE, Room 325 Fax Number - -

City: Salem Zip: 97301 E-mail Address: gdav’ c¢il '« " alem.net
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ORDINANCE BILL NO. 21-13
AN ORDINANCE RELATING TO PERFORMANCE SECURITY OF PUBLIC
IMPROVMENTS; AMENDING SRC 63.052, SRC 63.053, AND SRC 63,360
The City of Salem ordains as follows:

Section 1. SRC 63.052 is amended to read:

63.052. Approval of Final Plat.
(a) Afiler the final plat has been filed, the Planning Administrator shall review-and

eompare-Hwith-theapproved-+entative-plan-e ascertain whether the final plan plat as
filed substantially conforms substentially to the approved tentative plan and with-sueh
all conditions of approval of the tentative plan, as-mey-have-beenimpesed: The

county surveyor shall examine the plat as may be required by state law.,

(b) Ihe Ne final plat shall be approved wtess if:
(1) The final plat is in substantial conformance with the provisions of the
tentative plan as approved, including any all conditions of approval impesedin
eonnection-therewith;
(2) The final plat contains free-and-elearof all-liens-and-eneumbrances a donation
to the public, free and clear of all liens and encumbrances, of atl common

imiproveinents, including but not limited to streets, roads, sewage disposal, and

water supply systenis, the donation of which is required by this Chapter or was

made a condition of the approval of the tentative plan;

(3) Explanations of all common improvements required as conditions of approval

of the tentative plan have been recorded and referenced on the plat;

(4) All reserve blocks shown on the tentative plan or required as conditions of

tentative plan approval have been deeded in fee simple to the City; efSalem;

(5) The City Engineer has cettifled that: |
(A) All public inprovements required as conditions of approval of the
tentative plan, including but not limited to streets, alleys, pedestrian ways,
storm drainage, sewer and water systems, are completed and approved, and, if
applicable, the owner of the property being subdivided or partitioned has

entered into an agreement pursuant to SRC 66.590-610; or

ORDINANCE 21-13 — Page 1 COUNCIL OF THE CITY OF SALEM, OREGON
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(B) The owner of the property being subdivided or partitioned has executed
and filed with the City an improvement agreement, requiring all
improvements, both public and private, required as conditions of approval of
the tentative plan, to be completed within 18 months of the final approval of a
subdivision or partition, and, if applicable, the owner of the property being
subdivided or partitioned has entered into an agreement pursuant to SRC
66.590-610. The improvement agreement shall be aeeempanied gecured by a
performance guarantee as provided in SRC 63.053. Upon request, the
improvement agreement shall be extended for an additional 18 month period
if the performance guarantees are modified, if necessary, to reflect any change
in cost of construction. The improvement agreement shall state that, should

all improvements not be completed within the term of the improvement

agreement or its extension, the City

;g it, including, but not Jimi 1 ed to, those set forth in SRC 63, QQ;Q, Shat

(c) If the Planning Administrator finds that the conditions specified in subsection (b)
of this section have not been met the Planning Administrator shall advise the
applicant of the changes that must be made and afford the applicant opportunity to
comply. Rejection of a final plat shall not affect tentative plan approval.

{d) When the Planning Administrator finds that the final plat is in substantial
conformity to the approved tentative plan and is otherwise in lawful form the

Planning Administrator shall endorse the approval on the plat.

Section 2, SRC 63.053 is amended to read:

ORDINANCE 21-]3 — Page 2 COUNCIL OF THE CITY OF SALEM, OREGON




63.053. Performance Guarantfees. Whenrequired-by-theprovisions-of SRGC63-8526

- The performance guarante in in nlace until the required

improveme completed by the applicant and aceepte e Ci

et the required improvement, as rth §
¢ e performance guarantee ‘ovided t s ti
required improveimnent are:

(1) A surety bond executed by a surety company authorized to transact

business in the State of Oregon, in a form approved by the City Attorney, #ren

responsible-eserow-agent-or-trusteompanyy-of cash or negotiable secutities bends

improvements with the City, together with an agreement-that-the-depesit-may-be

! by fala¥e IFLNL! 3 0) A IO—O) - S aran LY W FL Pt TPl 3 ! s
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a-provisionthatthe-eity-shall-allow that provides:

e applican 1 forfeit the deposit to the Ci n the Public Works

-ovements have been not completed |

a_satisfactory manner, or that there has been a default under the improvement
agreement; and '
(B) The Public Works Director may release portions of the deposit as

ORDINANCE 21-13 — Page 3 COUNCIL OF THE CITY OF SALEM, OREGON
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progress payments, in such amounts and at such times as a corresponding

proportion of the required improvements are completed to the satisfaction of

tiie Public Works Director. etv-engineerfollowinganinspectonby-the-eity

rgem ovides
The deposi e disbursed only upon writte roval g Publi
Works Director,
The Public Works Dir " may e ti the deposi
r ayments, in such amounts and at such tim rrespondin
roportion of the required impr t i ion
the Public Works Director; and
The escro nt oy tt m 1 vel the deposi he Ci

reguired improvements have been not completed in a satis Iy Ianner, oy
Iy e has been a default under the [mprovement agreement
ar -eement between t ity, the applican e
financial or lending institutions, i : rove ity Attorney. Th
jaran reemer
unconditional provision that fundsinana t | to one hundred
ercent of the estimated con ion f the required impr nts are

B e lending instifution shall release fund he Ci on receint
rks Dir

improvements have been not completed in a satisfactory ma - _or that there

a n a default under the improvem reemn
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suaranteedfor payment-for-the-improvements—An irrevocable standby letier of
credit jssued by a ﬁngnglgl institution is-acceptable: to the Public Works Directer,

he Dire

he Ci jary; and

rovide for autoimatic extensions egual {o the original ferm, unl

appfepfi-ate—eeumy.—ggr subdivisions gnd partitions, a no-build agreement between

the applicant an in a form by the City Attornev, The no-build
agreement shall:

been substantiall mplet s certifie the Publ: orks Director:

(B) Be binding on the applicant and the applicant's heirs, successors and

assi untif such ti s all impr ts are comnplete:

tha ¢ et the City of the required

ompletion releasing the property from the no-build agreement in the de
records of the appropriate county,
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ity n
{1) If an applicant fails to complete al-a required improvement, the City may seek

reme railabl law or in equity to remedy such failiure, i i t

applicant fai 1pl required improvemen ir : imate th

ohe o erformance guarantees specified in S 3,053(c)(1)-(5
funds are in ient to cover the costs of

ntil additional funds have been

provided by the applicant, or nd the funds on a modified improvement or on

ion of e

improvement,
Section 3. SRC 63.360 is amended to read:

63.360. Phased Subdivistons.

(a) Real property which will be developed for commercial or industrial use may be

ORDINANCE 21-13 — Page 6 COUNCIL OF THE CITY OF SALEM, OREGON
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subdivided as a phased subdivision, as provided in this section.
(b) Additional Submittal Requirements, In addition to the information required
under SRC 63.038(b), a tentative plan for a phased subdivision shall include a phasing

plan that indicates the tentative boundaries and sequencing of each phase and the

tentative configuration of lots in each phase. The phasing plan shall include the
provisions for the construction of all public facilities, including streets, water, sewer,
and storm drain, in each phase of the subdivision.
(¢) Additional Approval Criteria. In addition to any other approval criteria set forth
in this Chapter, a phased subdivision shall:
(1) Show tentative connectivity for streets and utilities between each phase to
ensure the orderly and efficient construction of required public improvements
among all phases;
(2) Demonstrate that each phase is substantially and functionally self-contained and
self-sustaining with regard to required public improvements; and
(3) Each phase is designed in such a manner that all phases support the
infrastructure requirements for the phased subdivision as a whole,
(d) Conditions of Approval, Conditions of approval shall be imposed upon the
tentative plan that will ensure all public facilities will be completed in a timely manner,
that safe and healthful development of the subject property and neighboring properties
will be ensured, and that the public health, safety, and welfare will be preserved.

(e) Construction of Public Facilities; Performance Security. The-developer-shall-be

o ¥a oo £ Aa Naufapranman o e ton AN Tt 2 a
- v v ! - oo . -, ». » Soura v

untesslUnless the tentative plan approval specifically requires otherwise,_as a condition
of development approval—A-the developer shall eaty-be required to previde
performance-securityalowedunder SRE-63-053{a)-(b)and-fe}-for construct those
public improvements that-are-required to-be-sonstrneted-as aeonditioncondifions of
final-plattentative plan approval for the specific phase that is to be recorded,_or

i erfor arant rovided in SRC 63,
(f) Final Plat Approval. Approval of a final plat for a phase of a phased subdivision

ORDINANCE 21-13 —Page 7 COUNCIL OF THE CITY OF SALEM, OREGON
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shall be as set forth in SRC 63.052. Final plat for each phase shall be in substantial
conformance with the tentative plan, and shall have satisfied any conditions of approval
with respect to the phase involved set forth in the tentative plan approval. The final plat
for each phase may diverge from the tentative plan as provided in this subsection, and
unless the divergence from the tentative plan would require a modification of any
condition of approval, and still be considered in substantial conformance with the
approved tentative plan if there is:

(1) A decrease or increase in the number of lots within the particular phase;

(2) A change in the location or size of public rights-of-way within the specific

phase; provided, however, the change does not materially affect connectivity, does

not increase or decrease the number of connections to streets set forth in the

tentative plan, does not change the point of connection with existing or planned

streets, does not change the street designation from one classification to another;

(3) A change in the location or width of a public utility easement, so long as the

change does not adversely affect connectivity with constructed or planned utilities;

(4) A decrease in the number of phases or area of a specific phase; or

(5) Anincrease in the area of a specific phase.

bdivision shall be valid for ten vear i ntative pl '0ya

becomes a final,

Section 4. Severability. Each section of this ordinance, and any part thereof, is severable, and

if any part of this ordinance is held invalid by a court of competent jurisdiction, the remainder of

this ordinance shall remajn in full force and effect.

Sectiou 5. Codification, In codifying this ordinance the City Recorder may change the word

" M7

“ordinance,” “code,” “article,” “section,” or “chapter” to reflect the proper terminology; may
renumber sections, subsections, paragraphs and clauses to reflect proper sequencing; may coirect
any cross-references; and may correct any typographical errors in the text which do not affect the

meaning of text.

ORDINANCE 21-13 — Page 8 COUNCIL OF THE CITY OF SALEM, OREGON
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PASSED by the City Council this 24" __ day of %Lmu , 2013,
ATTEST:

Kk p il

City Recorder
Approved by City Attorney:

Checked by: G. Davis
ggroup\tegal \council20 11032513 performance guarantees ord 21-13 ot final.doe
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FUTURE REPORT: April 22, 2013

FOR COUNCIL MEETING OF: ~~ May 13, 2013
AGENDA ITEM NO.: 8.1 (a)
PUBLIC WORKS FILE NO.: JU”e41?=)20"3
. -

TO: — MAXOR-AND CITY COUNCIL
. MAYORAND GITY COUNC
THROUGH: ~ LINDA NORRIS, CITY MANAGER

FROM: PETER FERNANDEZ, P.E., PUBLIC W

SUBJECT: ORDINANCE BILL NO. 21-13 RELATING T éUBDIVISION AND
PARTITION PLAT APPROVALS, AMENDING SALEM REVISED
CODE 63.052, 63.053, AND 63.360

ISSUE:

Should Council hold a public hearing regarding Ordinance Bill No. 21-13 amending
Salem Revised Code (SRC) 63.052, 63.053, and 63.360, modifying provisions related
to plat approvals, and after such hearing, advance Ordinance No. 21-13 to second
reading?

RECOMMENDATION:

Staff recommends Council hold a public hearing regarding Ordinance Bill No. 21-13
amending SRC 63.052, 63.053, and 63.360, modifying provisions related to plat
approvals, and after such hearing, advance Ordinance Bill No. 21-13 to second reading.

BACKGROUND:

When developers construct required public improvements under permits issued per
SRC Chapter 77, they are required to file a performance guarantee prior to permit
issuance. The performance guarantee ensures that the City has adequate resources
available if the developer’s contractor fails to complete the improvements in accordance
with City standards and specifications. If the developer’s contractor fails to perform,
City staff can use the funds from the performance guarantee in order to complete the
required improvements. Performance guarantees can include a variety of financial
mechanisms or, in many cases, a no-build agreement, which restricts future building
permits without any other financial consideration.

No-build agreements do not provide the City any readily available funds to address a
failure to construct infrastructure. This poses the most significant issues when work is
required in existing right-of-way. If a safety problem arises within existing right-of-way,
City staff may need to act immediately by calling on a performance security posted by
the developer. When a no-build agreement is the security being used, no developer
funds would be available to address the safety concern.

Current code provisions give the developer full discretion regarding the selection of an
adequate performance security. Ordinance 21-13 provides discretion to the Public
Works Director to ensure the performance security being provided by the developer is
most appropriate for the situation at hand.

Current code provisions do not specifically address a situation where City expenditures
needed to remedy a developer improvement exceed the funds available in the



Ordinance 21-13 Relating to Plat Approvals, Amending SRC 63.052, 63.053, and 63.060
Future Report for Council Meeting of April 22, 2013

For Council Meeting of May 13, 2013

Page 2

performance guarantee. Ordinance 21-13 clarifies that the City may use all available
remedies as appropriate when the performance security is inadequate.

A public hearing is planned for June 10, 2013, in order to meet the public notice
provisions in SRC 300.1100(e).

FACTS AND FINDINGS:

1. The ordinance adoption process is described in SRC 300.1100. Notice to the
Department of Land Conservation and Development will be provided not less
than thirty days prior to the date of the public hearing.

2. Section 1 will make minor changes to SRC 63.052 to conform this section to the
new provision regarding performance securities by deleting redundant language.
Additional changes are housekeeping in nature.

3. Section 2 will amend SRC 63.053 to do the following:

(a) Gives the Public Works Director the authority to determine the nature and
adequacy of the performance security;

(b) Separates the types of performance guarantees, and clearly states rules
that are specific to that type of performance guarantee;

(c) Adds the deposit of cash or negotiable securities with an escrow agent as
a form of performance security;

(d) Allows the payment of "progress payments” from a cash or negotiable
security deposit where the public improvements are completed in stages,;

(e) Clearly identifies the two types of security that can be provided through a
financial institution -- guaranty agreement with irrevocable standby letter
of credit and establishes the requirements for both types of performance
security;

(f) Clarifies the process used for a "no-buiid" agreement;

(g) Authorizes the use of remedy of "specific performance,” which is needed
in the case of "no-build" agreements.

4. Section 3 will amend SRC 63.360 to conform this section to the new provision
regarding performance securities, Additional changes are housekeeping in nature,

- W

Robert D. Chandler, Ph.D., P.E.
Assistant Public Works Director
Wards: All/April 22, 2013



PR et Ry T Pt

PLAN AMENDMENT SPECIALIST

DEPT LAND CONSERVATION AND DEV
835 CAPITOL ST, SUITE 120

SALEM OR 97301-2540






