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CHAPTE!i I 

INTRODUCTION TO TflE STUDl 

The '?ax Court of the United States provides a mest 

interesting example·of an adtin1strativ-e tribunal at work. 

In th1 s o&un try, wit ere the adndni strati ve tribunal. · has only 
' ' 

recently OOI!}e into vogue ·as a tool of government, ,a cloae.

look a,t suo.h an organ1z&t1on 1•& justified as .a 'part of tbe 

continu,,tng.-. atte�pt to discern ita placre and use ·1n. our·

g·overrunemtAl system. 

The Tax Court, fortnerly the .Board of fax Appeals; l 1 s 

a part!i:.cularly rewarding subjeot of study in this reepeet, 

since 1 ts �istory eneonpa.sses whet migbt be called a com­

plete cycle $nd since 1 t is an agency which baa affected a 

considerable body of the ei t1sen:r1 in a most direet manner. 

ihe objectives ot ibis paper area (l)  To review briefly 
. the hi story of the Boa.rd of Tax Appeals and the Ta,c CourtJ 
{:e) . �o tr�rce 'tbli:l l'nc;,rea:se of 1 ts power sad influence from 

its origin in 1924. to its climax in the years 1943-1946; 

(3) to examitie rEfther thoroughly the dicta ot the courts;

espeatally the Supreme Court., on the finality of Tax Court

. lThrou�boQt this stud:v the 0e.n1e T&.J' Court  will be uaedwherever poss.1ole, even w1tli rerereh.ce to peril>ds wnen 1 't 
existed under its original natnth 

----
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decisions; and (4) to criticize what passes for a solution 

of the p�oblem of the Tax Court's finality., namely Public 

Law 7731 <whioh became effective Septemb�r l, 1948 •. 

The next �hapter will he given over to a short his·• 

tory of ·the Tax Court and. a di�cussion of its quasi-_jb.d1c:tal .,

somewhat anomalous position in the government.· Chapter III 

presents the main body oi' th� study, Tax Court. f�nality� 

A brief review. of 1 ts finall ty in the y.ears 1924-1943 is 

:fol.lowed by a treatment of th� lea.ding Qa·se  1n Tax .court 

hi b . . . 2 > story, Do son l,• Commiss.oner,. and of some of' the important

cases 1:a the·years since 1943• Chapter IV, "The 'l'ax Court 

Today", deals with the most recent Con,gressione.l acts affect­

ing the Tax Court and with the measure of' .finality currently 

to be found in :tts decisions •. 

Sou.roe works for this study-have.been chiefly Supreme 

Court and other court opinions�- Other sources listed in a 

decreasing order of use havE;i beens' ( l) law re-view a.Fticlea; 

( 2} treatises on administrative law and the adm.inietratlve 

proce�s; (3) miscellan�ous per,iodical referenoes; f¥l,d (4) 

the current t� services ♦ 

2
320 u:.s,. 489 ( 1945) •
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!BE BVOLtJTION MJD NATURB O.F f}JB TAX cotrnf 
•  ' • • • 

I , •  ' •  • •  
:  

·The Board of Ta.x ippetls \was . '·crea-teti to. answer & nee�, : 
ta�d solve. ,S: problem. · Piior to .1 ts  ereai:iton,- the federal

' . • , . � . 

. �in61ome ta�ayer was.ta:aktf, with a "bElrsh ·-'rule, the .rule. of
. ) 

.  . 

:" pay;· now ®d: 11 ti!r�Je, ... !,,tef • " 1: ih_e�ey_er . a deficiency. 1n,

payment w�-s cla1nv3d by the €om�1 $$1:one:r �f Internal R�venu.e, 

the te!)tpayer baci l\\O option in th<:"1 matter. He ·was reqllired

to pay the ta..% 1n fUll and then• ttfter paymetl'�; to seek re-. , 

ctress in the  c·ox;trts.  · Tb.is s1tU.l.lt1on;· while ,no doubt tol er­

able in the days before World War z .  when only . ·a .  relative 

· handful of weal thy 1ndi v1du&l$ _p.$1d f aderal 1neqme tax.. and ·

then only 1n negligible smoutlts, bec�u-e a real bm:�t'ien as  i t   

tlliilte to affect tn:ore inc:Uvi-duals who were relatively lees · able

to up�y nov, and li tigate later. " 

An·, tnforJT.dil !Gard of , Appeal s operated wt thin th e Bureau
. ' 

of I�ternal Revenue for a re• 1llonths during World Vfar l. It  
.  . 

� !_ .. ,' 

was ooinpQsed or men .trom a variety of .professions and attemptEld, 
. .  '  

ln :c.tt$ny Q.ase� auoce$ stu.lly, to forestall li tt [itation by $ettl1ng

tas:x questions by ffgentle11ian, s agl'ee�ent .• " In · 1e22 Congress 

· .a:ij_thorizedi :for, � two: tear period a new agency called the Com ...

--�� 
1Th1: � �Je atill applies , to al.l)'Jttt lnem:•,e ,. estate; $.tl<l 

·gift t$,�et3. · ' ·

I 
I . 
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mittee ot Appealo and 1te'Jieu, Thi e 001hnd. ttee. conpo-$$d. ot 
' . ' 

 

elE:Wen . a.ttor_neya , QJHYra.ted. und�r thtl e40}1n1stration· · of the 
' . .  . ' . ' . 

  

. Bilre;au of :Internu. R�ve!lue and j:itaed• like 1 t·� p�edee�sso1

• . · .>· ·at ·settl�m.ent by · �onterencG.· · i,. -,A tend:endY' toward . ,qxo?l!'e formal . · · . . . 

·  pr�eedu.r-e;· poss1�11· att1r1�utat>1e to the JP0.f�ss1on of the
. c�mmitte�' s ·porsormel,  w:es ndted, �ti�n thollstli  th& � ttee ' , c .: :

.· �.id ·11 ttl.e rfJ'al :authox-i.ty.. A1th.ottf!b these �flotl<liss v,qre -a

·$tep itt: tbe right �U��eeUoni Con:gr.ese, an.4 the t$Jtpayer t&lt

·· · . a :ne,a tot �meth1ng ;n,1ore pejman.ent: '&t:d · iu�»e ·autbor.ttat:i)v$t
. . 

. 11�: son1etntns vii th,put. th$ $h�do:w ot th8 Bu11ea',i tal.1.t:tg so
 ' ' ' 

. �   ·  , 

toa�d �t ,�- tipi,e&ls. t now callle.4 the 4'U Qourt of 'tllO

· /ttm.,ed: $tfites. 3

·June- so,: 1&24,. ts ttie d,a,te ·ot the first pa:t1t1on ·!ile4

·wt-tbS 'the !Oat4�  fi1�ce tbat 'ti$8 8.tl average O.f 1tl/fOO p�o-
. :c}

.
e-41�§$ p$r year . .,. �ach With � ave:rase· ·  ot $.�l,,StlO itax tn'

\ . . . . :, . . :  

• gues.tion., ·bttve been · closed. · A total of ne�i-i, $4. billion
was invo).lf�d: in . 1.a'at Court ii ti•g&tion P,1'1or to ' HeJ)tember. 

1945, 4 O:&.�es·''11ave· r$ngei1 -es· mi.ght he @.tt,(f.eted�. trom, the

B44 Stat.: 84a. 
3same .changed by Bev41 Aot: \94:$,, See . e04,: 56 Stat. 957. 

· · 41 •. ;. ,IQ:tr4ook, gl.i�:pQrt · on. tbe Ta� Court of the t1td. ted
State$; "  t?a tuea 77.6, 

-... -... ~---··""·"·•·,· .. -· --· --·- ... -----··-

•:,•:' 

'., . ' ' ~ 

~' .. ·•' 
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· rala.ttvely simple to the extremely eompiex·. S�v-eral Judges

. bave wri tten ntore than one bundt-ed opinions in a year·, and

tn one ea.sa more than a full rear was :tHH�uired merely to 

pr;esent �he  evidence. 

The Tax, Court bas .si::cteen judges who tide ciroui t 

throughout the country, norm.ally hearing c�ses individually. 

When .• in b1 a di scretion, cases are dif'f1eul t or impartent

enough to justify it. ' ' ·the presidinfi' ·judge orders · several-
. 

' 

' 

 

' ' '  
' 

,  \ 
ju�ge.s tQ sit on a ease, and sm h!US eonsid,ertl.tion ·at hi s

di scretion i s  Jaot unknown to t·b.e Court. !he judges are 

appointed by the President with the consent of the Senate 

tor terms or· twelve years w1th annual salaries of $15.ooo.

No provision is made tpr retirement or pensioning of Judgea. 5

Th$ juri sdiction of' the 'l'a1t Court 1 .s st�ictly limi ted 

under Section 1101 of tlle Internal Reven:ue Cod�. I t  can

consider appeals from proposed �dd1tiona1 assessments of 

income, e)teosa pro.f1 ts, est$te, and gift taxes., and under
Section 732 (a) of the Internal Revenue Code 1 $  granted ex­

elusive jurisdiction ot· disillowed claims to� r-el1ef o.f eltcesa 

profits tu under Section 7122 ot the lnteine1 Revenue Coda. 

The Court has claimed no Jurisdiction of appeals from determi• 

nation of any other tax�s.  G

�urdock, 21:!• · .QJJ.• at 779. 
6Tha Aldi9.� Club; l B . f. A  .• 710 . 

. ·:•• :·_ t"" 

...... 
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tlnder , pre sent law . the ta:Kp$yer con ohooae hi m eourt.  

I f  he wt eyhes to  pay;. the ta�, he may do so and tnen: sue for 

refund: in a district court o:r in the Court or Claima .  !11 s

· oiiie'i� ��vantage 11l Tax Court .11 titrat1on is  relea se t'roBl the
,• 

re�_utrement to pay until the case 1.i; decided, I t  i s  to be

noted that . the Tax Court ,was oonoeived as ' 8n additiott . to the
. ./ 

-pre�e:Y.d sting ma.chine� for handlinij tax cases whi ch re�ained

substantially uriohanged,·

Appeal ft-cn.1l- Ta�{ O.ottl' t dee1 s1�n.s 11
.
es . to the circuit

. . . . . . 

court of appe�ls and to the Uni te4 States Court of Appeals
 ' ,· ·  

· !o·r· · the : Di stri ct o:f Columbia .  7
. A f'ew ·e,tunpl es of ,tbe uianner in which thi s lil8C:h1neey 

work·s may be in orger . tet U$ -�suppose tha,t T�,�aya:r 1
' ., ! 

. ' . 

tion by s't:a.:'tute. : . He f.tl@s a C·l�1m fQr �efu.n(l expla:1n1ng . 'tn e
' :   . 

trP� . of- income . arroneously reported on hi s return and recom...;. 

p,ut1ng h·is  ta� . Iie 'r�orraally' r eee1 ves hi s r.efland w1 t� inter�

est without further ·action, on hi s part  • .  · B�t supp�se ftil'tha­

that the tax· exempt · :  status of :tb(;) 1ricorl'fe ·, 1n ques·tton 1 13  not ·

cle�r fro� the stamate and the . Commiss1one;. s - 1nterpreti:ng 
� ..... ' •,  

7t . R. c .' :Section 1141. .
8T'hr-ou1ihout tlt! s ,  paper tn� wor4 ncomrn1asioner0 ref'Eirs 

to the Connni·s sioner of. ·Internal. Bevenuh  ,s1milarlf';·, � Bureau"
r e!"er s to the Bureau of ' Internal Revenue •  • .   ,   - '  

_,........ ......... ____ , .. , ............ ,.... ·--•·•--.-· ... ---. .. •-·--····· ....... 

,' ,, 
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-'the st�tute n:tn the .interest ot the governm,e�t� dis·allo,.ta

tbe .cla1q1._ taxpayer X een only sue for bi.s 1,efund 1n tbe 

1'1 $,rict. Cciqrt or in 'the Court o:f Claims. Hi $ �ase cannot 

go to the Tax Court, tor i ts · auri sd{ction fs 11m1 ted to pro-·

·po�ed additiona;l a ssessments by ·tne · Comm1 ss�oner. J;n a con ....

verse e�am;pl.e,  Ta,�payer :y underp�ys hi s tiJ.x by not repo�t1ng

. o�rtain similar 1ncom�: on ·hi a retutn.. Ae t1en ori�tnates· w1 tb

tlie Commi saioner, who propose s a;n e;ddi tionttl a.saeaStnent� 'flttx•

payer ·Y ,, who feel s tlla_t . , the a$sessmen;t i s  unju.st. bas  two 

a1ternat1V'e��  (l) _ be catl pay the. ·ta% and tb.en sue for refund
' ' 

· i:11  et tbel' th, Pi strict Coui"t or the- Court c<Jf C1a1tna; ol (�)

he  c:an appeei · to ·thf Ta.x. Court .for a determination of 'l:)i s

l1$l:11lt.ti, in .whteh · case be does not have te pay t_lae  tax until
  

, I 
\ '  

' ' 

the. · Tu Court finds him l.ie.ble.  ·• • . .  ! '· ' 

gem.rt · SU:. Ex§qBti'Y§ , A.genqz? .

The q'1tisi�ju.�1oial: etatu 1s �t,<t.ne Ta;n Oou.rt i s  ill 1 tself
' . ' 

n:ot part1 eula1ly' sigrd.ftc:t1J;).'tj. . ,;o ·: the 11 t1gants the < result qf 
, , I ' 

the . detertni,nation, i s  •mor� · '1rnpd;�,t�nt tb·an -the tt:iobn:lca.l pc �i;;,.
.  ' . 

t1,:011 of thi;i tribunal 1.n the gQv.e.rnmental organiz·e:tion. Insofar
.  .  

.  � ' 
{ 

as the quas1-jud1.c1al po ai ti�n _ ·0:f the bod'y atfeet.$ its proce ... 

dures �nd tl'le finality of . its deei stonlS' it 1 11;'; however, imP,or•
I ! � , , i 

1 

tant . botb to the 11:ti_g_ants and, . · as a tea ture of tajt; edmtnis,t:r·a­
tion in gener�l., to · the publie.1 · . As :Et pitelintina•rt, th�r�:fore.  
to the· study of t:tnali ty in ta� dec1 a1ons, lE?t ua  examine so.me

;.-. ·, 

I 

I 
I 
I 
I 
I 

I, 

··- --- ._ .............. _ 

:• .·': ... , ·. 
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o f  the p�rti.qula.rs that :_will indicate in what resp�cta the .

Tax Cour t bes been tbought to be a ju,di etal bodf o�, eonve·r se-;

ly , iil:n eJ:@cut1 ve agen<:ry . 

> That the Court is a court in n�me i s obv�p.u e. It 1 s,
 . 

however. mo.re than co1neidental tbat Section 1100, of the
. . ' 

l'nternal ,even.ue Cede, whieh ehia�es the name of the Bo·ard. Qf 

Ta(2; Appeals. to Ta,11: C-otir•t� · expressly e:tates that the Tax oo-.urt
 .  a :shall be cont.inued as an independent ageney in tbe Fhrec_uttve

n��nch ot the G<>vernmeri.t. n .Ap·paren.tly the. Congress wi shed to

maJre 1 t olear tl)at tlli e ◊rgerii :za tion: was to  be reg�rded as

som.eth,1ng: less than,_ er at l1;11l st something ·otb er th·$n; a .full ..

fledt;ied eoupt • . . 

Ea.rly 1� the blstocy of the Board of' Tai Appe�l a ;  the 

S�prtiH:r1e .Coµ,rt bad to deo1.de w-bether a e1rou1 t q¢urt ot appe�1 s ·  

it;t fe1tiewb1g 1;1 11 . J .!.'. dee1 s,ion ' �lit$ exerci sing. 1 ts power of 

reitiew of low�r court decitalons or whether · 1 i wa a eierc1 $ing

s9me other  f'W,lction. . �p. Q;td C949g;y;, l'!:us!, �. !• qo.rtuni sstsn1er

the Supreme Oeurt eoncl�ded that< the :s. ·r.A. W$8 not a .oourt

but rather' an exeout1ve a.g.enoy. ,9 

Shortly atter the ,Board of· Tax Appeals became : the f:ax

Court 1 ts st.at-us a s  a ootrt w.a� c1lled - 1nto questi on 1n s
-. 

) 

, 

case involV"ini f suQ stitution of · parti:e·s where· a t$xpay0r di ed
. . 

_, __ __,___ ..__ 

....... .,,. •••••• ___ , ............. , ...... y 

I 

I 
I 

I 
I 

I 
I 

I 
I 

.... •-· .... I 
I 
I 

I 
I 
I 

\ 
;. 

I 

I 
. ' \ 

,· ·, ' , ' 

e.tter e:n ad:ve.r.:,e f:a~- (Jourt dec:li-&idn:' but~ bet'o,re. fl,l-ing & pet!~ 
. ; i " . • ' ~ 

I 
. 9879 ·t:t • · s. 71$ (1989) •. 

II 
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tion to review with tlle· 01.reu.i t Court of ApJ>eal th 'fhe pet1--

. tton  havtng bae:n ' filed by the decedent• s perso.nal repl"esenta ... 
. . . 

t1,e , · the Clr_cuit Court decided that 'no eubstituti.on of psrti ei 

?ia.$ ; -e·e�ru;t,/eci because  the petition consti tu ted in1t.1at1Qn -of

. Jud1.¢1$l pr�o·e;ed-1ngs;  the Tex Court beintt a court in name 
.   · ·  10 GlllY• . . 

the ·Admini strative Procedure Act of 1946 :rai se4 anew the 

· question. of · the posi tion ot ·the Ta:� Court in the admin1 stra ..
tive and. ju.�1e1al organization. The Sixth C1reu1 t Co:urt of

. . 

Appeals in two i947 . cases,  L1ggQAS il@gtrie �. X• • COQj,@§1onezU

and . .Dawson .I• Ce>m:m!SS-io,netl a  . has held that the Aclt, not prior

lew, got�rna :revi ew o::f - ta::t ·cou,rt · deoi eions , aince the Tax Court

1 � an execut1 v� agency rt thin the meaning of the Aat. Tbe
. . 

Seventh Ctrcu.1 t Court of'  .Appeals has ta.ken the eontra:ry posi-

tion. 13

Tlle quest.ion ·bf' appl1ceb111 ty o-f th(a A4m1n.i strattve Pro�

cedura Acit bas become', insofar � as 1 t applies to the . m,ain con-
. . . . ' 

sider_atiot.i of this pape.r ,  ftna:l1ty,  larg ely: academi c in the 

light · of more recant developments. However ; 1. t fs extrelf:el.y 

- 10Bl:;tcb:lg$i§-8eal1 Nation11 l}.an}& !• Cott.mi{l:§1,0nfd:r , 141 F(2d)
422 (C . C  • A. 5tb, ,, 1944) . , ·, .  . ' 

111@2 F(2d) 379 ·. (C . C.A. 6tb ,  l.947) • 
121as F (2d) SS4 {c�c .A.  eth , 1947) �
11Anderson v. Comm1.s sionar , 164 F( 24) 870 (o. c. fl  .• 7th, ,

1 947) •  
-

.. I 

. ' 
, - . . 

•,, : . 

. . •, . 
. I . 

' . 

. . .. . .. 
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p �rttn.ent  to a consideration of Te.lt Court prooedure , a 
point wi th which we shall deal in due eourtHh 14 

Another point which illustrates the di stinction 

between the Tax Cou.rt and ordinary courts i s  the legal status  

ot i t� judges . Judges  of the ordinary courts bold office dur­

ing good behavior and retire w.ith full pay.  Tax Court jud.ges, 

. as ha s :pre-viou sly been mentioned, are appointed for twelve 

years .  and no p:rovi sion i s  m�de fo;r· their retirement •. They 

&Fe removable only for 1nQ.ff1c1enoy � neglect of duty , or mal-:­

feaaance in offiee. 1! 

Al though the bulk · of: Court opinion and statutory . inter­

p:ret2.l. tion leads one to · the inev-i table conclu.aion · the t the 

TOx Court 1 s  not a court in tbe cotz1.plets sense. au thorite.t1ve

opinion seems to agree thot 1 t i s, to �ay tbe least,  a very 

l4It i s  interesting; to note . that ,  prior to passage of 
the Admini strattve frocedu.re Act* the Attorney G eneral ex­
pressed the opinion that the J ud.1oia.l exsmptiona 1.n. Section 2
of the Act applied to tbe Tax Court, Iri a: latter to Senator 
YoCarran, then Chai,rman of the: Senate Ju_d1e1aryr Comm1 ttee, · 
h e  said, " ' Cou.rt'- includes the  Tax Court, Court of Customs 
�nd Paten't �p:peals,  ana the Court ot Claims , and. similar 
c'ourts. Tlli s act does not apt,l'y' to thetr procedure nor 
affect the requirement of resort thereto . "· (s.  Bept. , Legi s­
lat1 ve Hi story, Admini strative Procedure Act,  Senate Document 
No. �48 , 79th Congress 2d Session, p .  224) . All of the afore­
mentioned courts except the Tax CoU:rt are courts of reeord 
provtded for in the judicia;L oode. What considerations led 
the' Attorney General to . inclµcie the Tax Court 1n thi s  category
tr.tu.st ?-em&in a =Y�tery . I t  may be a cle.ar-cut case of error. 

U,44 $tat. 847 �· 

' ' _. ·~. 

I 
I 

I 

·-.... 
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, 

speci.al ai eney. lfThe Tax Court • • • has been chtiraoteri zed

by the .real judi eial demeanor of its V!lembers and they have

won tbe respect and approbation .of the bench and bar . The 

proc·edure of the Oourt • the �ak1ng of evidence, the opportun-

1 ty to sub�i t br1 effl and ene-i:w e i'n, oral argument and its

other practices,. have been typical o.t a court. r, 16 ttFundamen- ·

tally the Tax Court i s  an administrative tribunal in name 
> 

' • I , 

only. a 17 "The court exerci a.ea no regulatoey" invest1. ga tory,

admini st�ative, ,or poli cy-forming power, but merely decides

th$ questions · of fact  and law in the cases coming before it.  ul$ 

'1The eourt i s  independent , �nd 1 t$ neutx-al1ty i s  not clouded 

by prosec:uting duti es. I ts procedures assure fair bearings. 

I ts de�1beret1oni are evidenced by oa,reful opinions .  tt l9 

leJ . a.  Levenson . ttEf:fect of the Admin1 stra.ti've Procedure
Act on Decisions of' the Tax Oourt, fl 8 Tax ta! Review 103,  
Oct.-Nov. , 1946� · 

· 17R , E.  Faul ; A1'ob son v • .. Commissioner• the Strange ·ways
of Le.w �nd. Fac t ,  ff 57 Haryarg L�y ftev+e!I 843. J�ly, 1944. 

, , l.8J . E. · llurdoek, UReport on the fax Oourt of the United 
at�tes·� � 23 Taxes 778-782 ,  September , l,94& •  

19��'b@on :t• 9qmnl1 setionet, 520  u .  s .  4:9� (194�) •:

I 
\ 
I 

.. \ ... ,,_____ -- ......... __ --, ........... -. , ............... - .. ,.,.--·--- .•. , .... _ ...... _,_,._,, , .. ,.. ... .. 

I ~ 

I 
I 

I 
I 



A final jujgment' Ts one i!'tom which there is no appeal . 
:Und�r ' the legal sy&tem of the Uni ted States there are some 
' • l ' • •  • 

") • 

(!Ul;)Stio�s. for Eixample eenai1tutional questions. in Which 
., (in�� ,jud�men1H3 issue only frotn the Supreme Court. ,t the 

.. . _
.

'  . ·
. 

' . . other extreme are ques'.t}ic:,ns et uild.eniabl.e·i • ea·siiy c:lemonstr�ble ,

: tact to whfcli the ' lowest ceu:rt o r  o,:iiginai- juri sdiction can 
 . '  

, give th e' :final ·answer . i'1ri,ali ty ·:re.sts at -various level s or' 

�he ;Judi c.1al. li.i'erarehy dep ending . largely on the tYPe ·of Ques­

tion . iiivoived� : 

The - ��.1rta ha;ve 'a · fairly we.11 develo·ped sy:s,tem . of tinal­

i ty Whi ch ·purports td defi�e tbe type of question to whi eb a

particul!i\r. court can  gJve a · 'tlnal.. answer. · In the executive

bra,nc� .of .the goverr,unent likewise a system ,of f'inali.ty 1 s  ell s-. 
.  . 

The :plans of o:rgani.®ation. of most agencies and 

tlie1r procedural haofts indi cate to the employee the type of

problents ori whl ch lle may render .fittal. j.udgments. W.1 thin tb.e 

, . ,  a-gency thi s finality of decision i s  mo st fre¢.1uen tly n·ot  a,

matter of law bu.t of administrative di se�et1on. Wben we take 

the probl.ern f.rom the 1nd1vi.dua1 le'Vel to the agency level more 

.... ---• .. -...... __ .. 
. .. ~ ' .... ·• ' 

• I :• • :• : • ~ 

., . 
' ' 
~-: 

·THE .DOBSON RULE---A STUDY II . F-IflALiff 
. • . . •·•·.• .. J.' . ,. • .. 

I. · Finality·- ;_n Gen.e:re-1 . 

.. ,, 

.,• .. - . 
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eom:pl1c.ate4 i Dsues ari se.  

By statute and by court interpretation there hav·e come 

to 'be recognized, various kinds of problems wi th regard to 

Wh:i..ch the execu tive agenc.i es oan d�:1 var final judgr.nents .  

Thi s  a&ninistra'tive finality i s  usually justified by looking

to the speoial.i zati on and expert competence found in the. 

egeney.. It  has been found th®,t 1.f all questiQns, regardless 

of type, can be appealed trom the exeouti ve: agencies to the

courts', the cour ts will in: the last analysi s be required to 

do the very work for, Which the a.sene1 ea were ereated. _ There­

for�, some degree ot ad.mini st.rative f1nali.ty must be recogni zed 

a. s  a practical measure. The 4.ilemma lies inpreserving the

efficiency of adm;ir11strat1ve ae:tion tind at the same tl1iie1 pro-
. viding for a Vru.le of law" Wbieb will prevent adminia.tra:tion.

f1�om eJCerci sing i ts power tn an irresponsible. arbftrar, • or

discriminatory manner .  A narrow path must b e" trod between.  . '  

over-regulation or agency by court and surr0t1<1er of too mu,,b

finality to the agency. !he w�rde; _ revi ewabl:e anc reversible,. 

az,e frequently tlssociated wi th . finali ty. To make clear their 

re1at1onship it  s.hould be pointed out that a  judgment \Vi thout 

f1na11 ty 1a. :reviewa:ble and, it reviewable• potentially rever ..

Sible. 

II . Background of the Deci sion 

When the Board of Tax Appeals came · 1nto ellt1stence in 1924 

- ............... _.... • ·---·-.. --· ·-·· JO _..,._, .... _ ' ..... , ·······--·- • 

·::· ' ' . . 

'-. 
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a .s a successor to the informal groups whi ch had preceded 1 t, 

its finding s had but a s�all m�a�ure of f1.nal1 ty. lt et ther 
 . 

p�rty.  the Oo�i ssioner of Internal Revenue or tlle taxp�yer ;

obj ected to the finding s of 't}he Boardt he was pttl vile.gad: . to 

take hi s case to the Di strict Cou:rt for tri al g �• The 

only change in the app ellant'' $ position before the Di stri ct 

Court 'resulting from prior proeeeo,ings bet"ore t,be Boat4- was 
, . ,; . ;' ' 

that the Di stri ct Oou.rt would accept Boarq tind1ni;rs of .fact 

as :erima fa¢:i,fl . correct. 
The Bevenue �ot of 1926 changed tni s _ situation cons1der .. 

ably·. By 1928 the Board had succeeded- in establ1 �bing a repu­

tation for,, fai.rnes$ ;  imparti ali ty , and oonscientiou.zness, 

·and Congress felt justified in provid1xtg for _ dir-e:ot revi ew of -�..

Board decision s in the Cirelli t CouPts ot Ap.peus. Tbe Senate

Ftnance Conrroiit�tee, in re.porting on the proposed Revenue Act, 

in¢Lteatecl that the p race4.u.re was intended . to conform as 

nearly as  possible to the procedure · 1n the csae of  an ori..- '  . 

ginal. ac tion in a federal di strict court. At thi s point, :too ,  

the Board . was given added f1n$li ty as to fact$. Instead o f  . . 

hav1ng 1 ts deci sions held  to be_ m�:rely, piJtii;ua fi,91@ correct t

the new act stated, ntJpon such review, · such ' ce>trts . �hali _ha\te 

powet- ' to affirm i;,r , i f  the deo1 $1on of the board i s  not in 
. <' 

accordance w1th tbe law, to modify or reve,rse the deci sion of 
the Beard. ttl thi s secti on of law rezna1n.ed , eff.eotive until 

laevenue Aot of 1926 , Sectio•n 1003 . (b) , 44 $tat. 110 ,.

-··----····- ...................... . ,. ... __,.i,,,.•.,,,._,.~.,,...-..._ . .,w-'" ___ .__:.1,_._ ............... _...,.,_ .... ..,......,......,..,..._ ..... ,_•--•-----..,...-
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?ept:er.iber 1, 1948 . lf ·the degree- of fi:nali ty of Board arid 

Talt Court cle.oi sions ohaniied during the -intervening yea.rs ,  it 

• changed as a result of eotrt interpretation. of th� law. 
The first c�se to be decided· under the new prinoip1e Vias 

Avea · 1. �grm;gtft!§io,net. e · The opinion clearly set forth what 

was to stand tor man:y years as the liitithoritat�"'e 1nterpteta.-,­

t1on of the law. nit . �- � ,  clear from the working of the· statute 
' .l • • '  , · ,�.�  • , , . • • • ' •  • ' ' ' 

 • , . • 

that the · j:uri sdi�ti-on glven to th1 S· court is  to review · onlt · 
err¢ra of la.w  in a <aeoi s1on of the board. n,3� Tho op�nian 

remarked further that it was not the legislative intent for 

the appelle.te court· to rerlew - the m:ass of evid.entiary detail.  

, III • . ta� a.nd F.act 

·, 

· W$ have now ven�ured , well into t,he area w.here questions . _ 

of fact and law should be  identifi ed and . distingui shed. I t  

should be obvious that anything like a full trea.tment o f  th!l: s 

subject i s  beyond the scope of this P'tlper. Howe.ver, a few 
'  • I 

/ 

remarks ·ot?- the point &1·e neees$�ry.  In the fi rst pla.oe. there 
·-

a:re ' (luest4ons which are clearly factual · tust as  there are 

_ questions which  are ·clearly legal. . Fortunately, most questions ' 
' . 

will fall into these readily d1 st111gu1 sbab'le categoriee. 4 

sse F(ict) a (c. c.i. 5th ,  1021) . _ 
0:tbid. at 7 • 
4sanclo:lph  .?au.l , ,nDob s-og !• Co;runissioner:& '!'be Str�nge 

Ways - ·of Law ·and: Feet. u 57 Harvat"d Iaw , Revi ew  at 819 , July,  1944. 

·-·· ....................... _____ • __ ..... ····--·····---...... _ ..... _ • .,4·, .......... __ .. _. ___ ...... _ •. , ._ ........... ____ .. __ -~- ~-··.·. 

:·' .. 
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Unfo:rtun.ately • however • there a.re mew questions in the sha� 

. dowland b etween, wh;L cb. should be  dis.tingui st:led with some da--.­

gr.�e Qf preets1on. 

The 001mni ttee reporti concerned with the ·establisbment 

of the Board of Ta� Appeals 'an.d those , eoncerued "1th the .Ite,v .. 

enue Act of 1926 use the tertr�s ttlaVI� and "factri ·1n · such a way 

a.s  to tndicate th.at . they have some establi shed meaning . ln4eed , 

the whole 11 terature .of th,e Tax Court and. presumably , ·of law 

. in gen·eral aaes them 1tt , · qu1t� art offf•band manner, ·  

·There i s. of eouise . a generally accepted relationship 
; :. -

between law and f&ct, spe.cifica1ly that the · foRer · i s · applied 

to the Ia,tter. Th.i s . . 1s an oversimplification�, It  ha� 1been 

.s:a.id ·that 11"matters or law g'row downward into roots of fact,  

and ro:�tter$  or fact reach upward, Without a b�eak,  into ma t--

ters  of law. The knife of poliqy. alon e eft�cts an . . art1f1 cial 

cleavage • • •  P 5 It would see�, as a gener:a.liz-ation. that 

oourts have a tendency to review as expedient. 6 · Th�y cJn use 

the "k¢fe of poli'cytt to · ereate tbe · cleave:m:t _i� • ·s�ch a· way as 

to call a question f,aotual when rev:! e� is · i1exped:1ent and, con• 

· 5John  Dickinson* Ad.tn1p1 et;ra�t:te ·J'y§$1ce � •� �ySi:§Pll!QZ 2£ � !iaw (Cta.mbridge:  Harvard- �niversi t.y Pres$ ,  1927�, �t 55,. 

· 6laul , s;m. Sl.U• at 801 c Pvfuen; courts �.r� .. i�t upo� a J}ar­
tieu:l,ar result, they are · usual4y suf'fie1ently resoureeful to 
fi.nd the nece ssary to.rmula. n And Dickinson,  .e,a. t,li;t. at 55: 
tti t wou,l.d seem tha.t when courts are unli'illing to revie1 , they 
are tempted ·to eJtpla.in by th� e� sy device  or ca1llng the ques­
tion on� of t ff.l,ot ' , and when o therwi se  di sposed, : they say · that 

. 1 t 1 a a question of lltftt1 .. t:1 '  · 
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verselY,; to label it  legal when they .are inclined to vertew. 

A di etiriot:ton of ·some sort, no matter how tenous,  i s  

vttallf pre.etieel with respect to the 'matter of jtci:t c1 a; :riirl ew. 

I f  some e.tan<ihard. .any stan�ard. can be set u1,;,. there will follo• 

a measure ot uniformi ty 1.n ·  the · types of cas6a appealed . Appell 
·Will be  more predi atable, le@s · haphazard. As . a rule of th'1mb 

a quotation fro�. ·Profe'saor Morri s• i a  offered; "A question of 

fact usually eall e. fQr proof . '1- qUe$t1on ot law usually call $ 

. fol! argument. n 7  'fh1 �  �-1:1.ie � s  prObfl:bly r1ei ther bet ter �:or wor se  

than many otb.ers tq1at purport ·  to put the answer in oonei ae form. · 

Lengthy and learned books have be� written on tbe auoj ect,  and 

amon,g the Justices of the S'llpreme Court tbe:re 1 s more than a 

little di sagreement · in tl'le area. 

IV,. ·Revievr in tbe Pr�Do't> son Ira 

In the yeax-e between �1lea 2'• Cqt:··miss1pg.ei8 and !)ob@gn, :t• 
, ' 

Qomnu§@t52!'1�9 revi ew of '-l�x Court deci sions wa� not veo/ \'tell 

etandard.i·z4::ld. In g eneral tbe tax Court was no t et.ranted as tnuch 

fiMli ty as were so-me of the more ;powerful , al though le}lB well 

es tablished. regulatory a�enoies and cotnmi ssiona in tbe novernment. 10 

7Clarence Norri s, :ntaw an4 raett' , 56 Ifla&:i;:a,;:d w Rf;lv;t.ey a-t 
l$'04, June:, 19·42\ 

821 i'(td) 6 (c. o . A. · 5th,. 1921) •
 

iz20 u .  s. 489 (194i) . 

10,edertal Cgrmun.�99r,on§ Cgmtni§@ion :t• ,P9,�svtJrJ.i D.roagcaat\tw £9. • 309 o .s .  134 (1940 fi
. 
nd :6(1eyrit1�a .!:, ;tl!:csar4.ge- tonrm1.t§;ho,Q 1• 

Sh�,:nea �orp • •  318 u .s.ao (1943 and �aa u � s  •. 194 1947 • 

_-,:-.•. 

-
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Tb1 s reluetance to grant the  Tax Court authoTi ty wa·s prob-ably 

not due to ant 
_d1 sre spe_ct  for its, eleperti se.  The <l1 st1IJ,Ction 

1_n t_ra.s.tment probably lay in the bus.1ness ot the a€; enc1 es.  
 . ' . .  

,: '  , . 

Some of tbese ageno:1es were r:.leali_µg wi th new· matters. or at 
l.e�st new cr,oneepts :ot and atti tut'lea toward old<n� matters , 
'-hey had._ in a iener,1 sort .of way, e:K:clus1ve juPi sd.1 et1on 1n 

their fields.. The _ courts were unused to de_aling wi th- their 
problems. A quite diff_erant situation was fQtmd in the Qase 

 
·
,   '. . ' '   . 

  

of' th� _;tu Court •• . _ fbe _regulal" courts had been dealing with 

its problems s.tn.ee 1915- and,, presu.ut$;bly ,, fe1 t co�s1darably 

more confidence in thi s a.rea  than they didt for example,  in 

the arett of- stQck xn:aritet regulat1on. ll Tnen too,  crn.-ses --

1 dent1oal in type to tbo$e eoming from the Tax Court were. oom­

in� to the c1:reu1 t cour.ts from t1ie distric.t oourte and Oot1rt 
� �  ' ' '  I  • �  •   • 

of Claims. th� Tex Gourt had no.thing like exclu�ive juri sdi c• 

tion -w,Utbln .its ,tield. ,Furthertr1el'!e, its deci sions had been · . ' , '  ' . 

subj ec t to tevi ew even of tbe facts in the early year s of its 
� ' \ '  

hi story •. Thu#, t_here appear to' 'be  in the cs s_e of the tax Court 

hal>i t.a of' review, · long s_ta�ding_ �:r�cedents Which di scouraged 

appella�e courts trom applying to it the - principles of adrnin� 

1 strativ,e r1na11ty which were eom1ng to be a:ppli ed to other 
�-  

ll1;n the �hetiery ca,se Mr. Justice J .��kson• $ di !!!sent a.rgued 
tllE!t judicial de.f:erence to admin1:$trative· speela-Iiz:ition had 
reached the point. wbe)'e ,:"Jbe Col1Ul11 s'si.or { tn\iat be  e,1s;tained bee a.use 

 a£'- th•EJ' acc·wnulatad' &):t)er�bnoe in solving a; -prObletn wi tb wbieb· 
i t  bad nev·er before beein oonfrontetU" '   Ibi@.. at 215 ; 

,. 
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W:r. Ju stice Jackson co�'llanted on the hi story of Ta$ Court 

review -in R,gb139p1 X•· �omm\sa1ongr. "However, even :a ea.sual su.r-
.  . . , • , ,' 

, . 

ver of dec.1.sions in tax cases·, now ov19r 5 , 000 in numlJer, Will 
 . 

. : ,   ' .   . 

demonstrate that courts, 1noludifii this Cotn't, have not pa.id 

the sorupu.lou.s de£e:renee to the tax laws• . ad�oni tions o t .'. final� 

1t1 which they have to sim1l�r Pte>v1 �1ons in stat�tes relatiag 

to · otb.$r tr1bunals . n :l2., ,  • ·   · ,  

I t· bas been said that T$;;.1t Pou:rt rev1 e·w w:a.s not, d,1r1ng 
J • •

• 

the ,r,eriod.. UID.der d1 aett$11on,  ?/ery $tand.\\>.rdi��d , . . . that t a  tt.> say • 
' , .. ,  ' 

1 • , 

 
• �· 

 
, " ;:,�:: · 1•£_·, �; 1·,:,.:1 , ::  ' ' .  -: '::·  .: . . -' "  . -  '  • ' . .· ,, 

that igrounde for re·vereal werei not f13'mly estaJ.,lt shed and that 
' ; . . . . ' '  

the extent . t:O which the appellat.e cotUt might gi;, in renew­

ing a case 'iff$S unpred1ctab11il., What,, then, tter,  some of the 
.  

out stan<Ung eharact';lr,:t st1,oa- 9f the situation. i� tbi s perto4? 

One of the mo·ot deflni �e $tat�mant$ ot the .a.ppell,ate 

f'un.ct1o.n in Ta� · Court oa.se:3 was delivereq; by the Supreme 

Couvt in 1955.. tr. , Ju.stice Br�ndeis wrotet     ' ' . ,   ' . . 

The Cour,t of Ap:j)eals is . without power , 9t1 re- : 
v1ew of proceedings of the 13oJlrd •of fax· Appealth 
to : f£1Ske f.#.ny. f.Uld;tngs o;f': tact; tbe tunet1on 0£ 
the ooUl't · iis to decide tJ.hethe:r the correct rule 
or la,w "1as �P.Plied to the taets fopnd,, �nd whe·th..­
er there w-as sub st&nt1al �videnoe before the . · 
Board to support the findings :ltlade:, . . l'.f th.�' Bo1a�4 
has tailed to mak� an essentiEJ.l · finding and th� ·   
re-cord on re'view i s  insufrt ci ent to, pt-9vJ,de the 
basi.s fof a final determination, tb.e  p,:oper pro­
oedu:re -i s to r�arid the ca�e f0r fu�ther. pro,.. 
eeeding ei before the Bo arch i3  · 

1$a:ro u .s. 489 at 494. 

l3comm1 seiop.8-t t• R�ltln• 295 TJ. S •. 183 tit 181 (19:35). 
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In othe:r worde 11 the. fa.,c .Coaj:-t i s  nma$t�:r ot the facts '' ;  

the a._ppei:tate eourt i s  ttmaater c,f the iaw. 0 

·The functi on of th.a Bo ard waa ,, oonve:rse:1s, 
� •· ·•. - to weigh the ,evidence ,  to draw inferences 

. fl:'om the facts , and to choos e  between oonflio tfng_ · 
1n.ferences , Tlle eotirt may not substitute its vlew 

 of the fac t s  for that of the Board •. . Where. the · . . , 
:findings of . the B(!jard are supt>orted by sub stant1�;l 
evidence they are oonc lus:.tve .• 14 . · , 

< i'f'9-[ ,t'o_regoing quotations seem re asonably  e l�.��.)!f;��ni ' .  

therei fs> a definite d1s tlnotion between law ahd·. :ti�t'Ii,;: Tlle 
rule -{����� d6wn in Bogakdus yo Commission�r1�\:: :' ;��s�.:?�;� 

' / 

· invoked . in cases of mixed _ law and fac t .  

This • .• .  � 1 is a eole iusion of· l aw or at least ' iJ, 
¢iet.erm:tnati_on . of a mixed question of law �d f a.c;t{. 
It is to be distinguished from findings of p:rimary, 
evidentiary , or. eirc�s tantial fac t s .   I.t 1 s   stib Ject 
to judicial · review and, on ·such review• the · cour16may 
substitute i ts judgment for that of the board. • 

Dob son v,,  Colilmis sioner 

The Dobson o ase , 17 decided Dec ember 20 1 1943, is  unque s­

t ionab ly the le ading cas e in Tax Court histoey. It advanced 

the Tax Court .far in t·h� direction of finality and was for 

.. nearly five ye ars a s torm center around which the winds of 

i4W1 lmington v.!. Commi s sioner, 316 u.  s .  164 at 168 ( 1941 )  • 

. 15302 u.s . 34 ( 1937 ) • 
l6Ibido at 39,  quoting ¢omm1 ss ioner !.• Tex--Penn Oil �, 

3oo u.s .  48i at 491 ( 1937 ) .  
17390 u.s .  4'89 ( 1943 ) .  · '  

·- . .., 

. -~_. 

.:__:·,-

' ... _ __...,,.., ..... -.. ~---------·...-... -....... _ .-·. _,.½·,·,_ ......... ..., ___ .._, ... , .... _., ___ . __ .., __ .. . - ............. _____ _ 

' : .~ . 

-

- .. ,.: 
...... \l 

,'·l.-'. 
,:r:,.,· 

• -l"IIJI, 

.:,. 
-~ . 



taJt d.iseussion re.gad irl force. In view: •Of tbe  1mp�ce of 

this ea se ; and as a prelu.ae to tno�a thorough treatment, $tl 

e.ia?tii:n�tic:m of the f�ets i s  ftt- 0.r�er!t 

The Dob@r.>n case came to the Supreme C·ourt on wr1;t of 
_sert1orar;! f�om the Eighth Ci.ztcui t and was ·decided together 

·  .   ; 

m1,.!i§t99e!t also on ·Wri�s of C§J!t\i�ra.r.! t·rQm the, Eighth Cir"" 

eui t. · .U�.Qugh these c:ases a.re  cited: toget�er' �a tne V:obson 

decision, the Suprenie Court opinion tised the fa9.t$ ot •the 

Collins ease to illust�ate tbe i.ssue in  .a11 · tb·ree. Dob son. 

th.e man, 1.s not mention.ed itl the: opinion. · 
'fhe taxpll.yer , -Collins ,. had, ·purel;u��ed in 1929 certain 

shares of s.toek,  500 tn num}.;)er • .   !h e  tr·ans&ction· oocurr.ed 

1n Minnesota... In. 1950 Collins sol4 lQd; shares •  .He sus tained , 

claimed on hi s re turn , · an<l w.tl$ a.llo1te4 a deductible loss ot 
$41. aoo .ao .  ·Dur1ng .the f'ollowt:ng year he spl,d another 100 

·shares tnd sus·ta1ned, claimed, and · •�s allLovtad ·a deductible 

lose of $28, 183, 78 .  

In 1986 eollins l:(;larned. that tbe atook bad- not been duly 
' l .  . 

reg! et_ered u_nder Mtnn_e.$oti ·1aw and that th� sale · to httn had 

b een in . . o�h�r l'esp�cts £r$udu.l.ent. Be fiied aut.t ,agrdnat the 
 . 

vendor ; a.nd · in l939 the suit was se't•tled,  giving htm .a- :recovetY 

of $45 . 150 , .63, of' :Wh1o� . $25. �.96, 45 was rillo�eble to stock eold 

' r\, 

~.,.., .. .;.:-~~( :-,: .. · ~ .... _-· .' ~. , .. , .. ":-=·: ., .. , ,_. . 
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The balance: . ' ' t 

vta.s · consid.ered �lloca;bla to the l.00 shares· whtob Colil.tns . re,. .  

tain�d, •  :Collin$ :r�port:ej no 1n.¢oroe on h1 .s· 1930 :return . wi th  

 tespeot to the · settl.ement. 

the <:!Omrai,J3S1onet adju:,3ted Collins• 1989 retun by add• 

'Ui  t9 1n�om� �t11a.:t portion of . ·tll.o r�covery - allocabl� 'to '· tb.e 
. �}l�re,. sqld, which �ourlt· _ wa.s,· as & ,mat-ter · of fact, lea-$ than 
 Collins•- , _Qr_tg;t:n�: t,n.y�:ftl'en.� . $.� . ttv1zn,, : F\l:rtbe�mo�e ; .if �bese 

· •�fI!.◊"1U.t:S ,c�ou.l.4 .haV:Ef teen rest<>r�d to 1.�co1ne in l900 and 1931 , 

t.li$i >�t'ax�yer) s l1�ut'i.i ty for these ,:e�rs would - beve been 

unc.t'a.ngt<l. dte to 0th.Gr  losaes. �b1.s · treatm.ent was., ot course, 

be.rre<l by the · statu.ter •of · 11m1 tations, 
\.....,_ 

' 

In ,pr�ceedings before t;ne Tu Court,. Collin:s arfued that 

th� 1.!e.cotii�ry t1a.s not 1no.onn� , but retuni of _ ca1t t'l!f�l- or a·l ter ..... 

natively that the reeovery • it ,income · at all • WEil:.s ca:pi ta1 g.a1n.  

not 01rdinf.try. ,gain• .  Collin.$ ·no doubt . thought tbati if' _he shQulcl 

be required. tfo p.ay · any :tax-: as a re.$ul t ot hi a reco11e,ey,, 1 t 

$hould. be at the . .favorable capital gains rate, .rather than: at . . . ' ' , .  

tlle t�11 rate :;t�v1,e4' -on ordinary- gains,. The · Tal.'; Cou�t au.a• 

tained :tba ·('_;,,1;;_g]e:pay:'e:r •.s argW;nent that- there. wa�l° no taJca.ble gaitt . 
',' 

�nvolved.: �he  T:ax · C,ourt reli ed on the., rea.s:oning ot C0.mt1>t@stoper 

J:• se9gord E:'S� - �;£OOkS , QQ. ,; 16 -and' quoted from: that
-
opinton, 

tt cap1 tal 1n:v-estm�·nts , tbe; coat of .. w_h:f.ch, 1£  converted, must 

 ·.,;·: 

18202 - 0 . 0  .. 35i  (1931) . · 
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• . , ... : ,  

. . 

first be i,estored from the proceeds before  tba:re- 1s  a . 9ap1 tal ' . 

g'ai?l t�xab.le aa tnc.orae . fl.9 And then the . Tax O�u;rt .prOitlUlg�t�d 
 ' . . , ' . 

tlle V.U:!lll-know:n •" ta:it bene.fl t. · theory,r n an Qd$p-tatton of the 

��tionale' .flpplied to th� t��,a�e·n� �f badi deb�s 20 and con�lttded 
. 
f'.!t.h�fr,' . since . the deduc tion's taken by the decedent in 1930 a.n(l 

. I '. · . 

,1831 did n�·t e!>feot an or
°
f set _to ta�able income, .the recovery 

. ' 

• . · , . ctn 1959 �et he' treated a,s a ret\U'n 0£ cap1 t�l tatber than · tax..i 

.   · abl� :inco�,/. fJ 2  
. ' ' , . ' • · ' :, 

' 

 The Co�rt:•-.of Appeals rever ae·d the fax ·9ou�t . �biefly _ on 

t\10'' ground.SJ Ci) t�at the Tax Court "tax benefit, . theory� was 

•�-�;el; a � )pri�ciple �f e�ui
.
ty unf�unded: in law,.·2S and . (2) that 

'  1 . 

· the Ta:x C'our,t had 1gnorecr -the sta·tute-  of lil!li.tations and the -

r
.
egulation 83 providing that eipenie3, l:tab111 tie$, and. def1c1ts, 

' ' . . ,   ! ' • 

et one year m,a.y not be used t9 o.t"tset income ot S\lb.se<ru��� 
ye�rs. 24 

19Eatmt@ �- J&meg i• Col,'.!tVH! ,!, Ogmmis§!OU§t; 48 B .  t�A •. 
7 65 at 789.  ·  · ·  · · , 

. . 20supjose-,: . tot-  example, tha t ·  an aocruai baai s taxpayer 
c.laims s bad debt . loss �s  a deduction in a gi ven year antt 
that he ' .unel!;pectedly collects , sever-al years le,ter. ·  ! H e  1 ttJ  ·re­
quired to re.port ·tbe collection a$ inco�e in the ye$.r ot 

 · eollection. _: Bu.t, . if I he tJ.an show tnat the ol'ig1na1 deduction 
of the bad - debt dld not fedu.ca b1 s- . tax in that rear . he i a not 
requ:irecl . to . report a.s '  1·ncome the· ·$'Ub&EHlU:ent· · "windfall!!, _  eol� . 
. 1 eotion., 

 a1 - · · . .  _ . . · . - . · . . , , . ·, . · , > .  ..- ' 4.6 B . T.A .  769,. 
2iaarff{trus_' ?..• c��r:M;1§s1�n2t, 1ea F(�d) 7at? $t 735, 
23� .. . . • • . " '  . . 
. · ,490� SU• 
24treasuey Regul.a t1on,a 103;  Section 19, 4�2. 

.-..... -_ ... ..__ .. ,_._.,,, ____ . __ ,_, ....... -.-· ......... - ...... ---··= .... - .......... ___ _ 
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The $u.p:r�e €Zou.rt in reviem.ng these cases di sat.!tl'eed 

wtth the Circt1it Court of AppeUa on these two points and wtnt 

·qn· ·to .expound it$ - v1-ew of the rev1 �w- of Tax Court dec1$lons 
. . ' . '

1 . . . 

in g:enera.1-: '.fb;e opinion was <iel,ivo:red by Mr • .  l.� stice J a-okson: . 
. : ' 

 : · 

. . : 

there were no di ssents. _In tU spoa1n« of the c1reu1 t Court• a 

tirat o�jeo tio�-, the .Supretne Court adtnitted that a ·- Tui Court 

deci sion: could be reversed it "n�t: in aocord:anee with la'.w. n,25 

l t oould not agree w1 th the Circui t  Court that the law tor• 

baq.e the ta� _Court• s -tre�ttiHmt ot' the facts , In susta.1.ning 

the '!'ax Court .on the .et:rcuit Court' $ second ol)jection, th& 

Suprtilme Cou_.rt- held ·tn�t iH) statute ot linu tations _ or Pl:'1.n• 

ciple of annua1 aeeount1:ng hati been violated and that the 
 , , 

Tax Court had follow�d explici tly its sta.tutory m$ndate;, ft'l'he 
' . . . '  .  

B�ard in redetermining a .defici ency i_n i'espaot of' $tl7 taxable 

yee,r shall consider such facts y,tth . relation to t)?e ta,xes ifor 

other taxable years as _'may be necessary correctly  to d1ater ....  
1111ne the amount of such defio1enoy- • • • • �e 

It, woul<i seem that the: <:>pinioii might W$ll b,ave en.ded 

here but for the' a_ppa:rent determ1n�t1on of .Mr . Ju.stfce Jack,; 
 , 

son ?�d, the Court to �ake thi s case the occaaion :for a stat► 

ment ot policy wl'li ch , would p,erma,nently soive  the .:p:ro·blem of :- -
(';i. 

·25_R,evenue · Act ot 1926. Seo ti on 1003 (b) 44 Stat. 110 .• , , , t 

281\evenue · Act of 19�€3'; Section t-72 (g) ,. 45 · s,tat. 854. 

_,_,.·-. -- ~-



re'.view ot Tax Court deci sions. There 1 s  no doub t that tr. Ju s-­

ti ce Jackt;Jon -was muoh concerned. w1 th the ever•inoreasing vo4ume 
. ' 

6£. ta� 11 tigotion in tha courts and was seeking in thi s opinion 

to ::item the tide. - 'nte: op.inion. therefore, gee$ on to. d,plore 
. ,   .. · .  . ,. . , 

the ·tack of J•e-sp ect for Tax Court judgt::ent exh.i'bi tad in the 
c,ircu1t c,\tirts an.d s$;ys that the mere numbe;r o { oases comirig 

up for r�1 ew i.ndicatas that ther·e a.re many ea sea wi th li ttle 
:v,1ue a� precetlents .. - · :�i s lack of V9.lue 1$ attri�uted to too 

fre<1uent coneern wi th fa ctual i s sues. fl? 

The o;pin1on then embt;,trlc;s upon a hi stoFy or reYiew of tax 

cases differing in no major re$pect from, that previously offe,red 

in this paper. Tb@ diversity of original Juri sdiction arui the 

habits of review fo�ed by tbe courts pJl'1or to 18 26 are empha ... 

,s1 zec1 ,.. 
There follows an e$.Sa1 on the exp�rtl$e  of the fa� Court. · 

'.Fhe c,pini�n oonclµdes that: 

• . ,., � · every rea aon ever advanced in support of 
-a�ni stretive finality lppliea  to the Tax Oc>urt , 
• • •  lt . has established a. tradition ot treel1om: from 
bias and pressur�s. lt  deal@ with - a  subj eot wb1cb 
is  highly speciali zed- an� $0 complex as to be  the deaa 
pair of judges. It  i s  relatively better st�f.fed for 
its t�sk than i a  tne judiciary • • • •  The volumo of 
ta� matters :floWing through the Ta.�. Court �eeps  its 
memt:,era abre� $t of ch�nging stat\lte s,  r�gul.a:;ti 6ns.  
am� Bureau p.rac-ti oe.$ . • • and ewa.re of  the impact 
of their deei siops on 'both f.reasure ,and ta.xp�yer • • • 
Tested .  by $veey tbeoret1.cal and praotioal reason  
for admint strat1ve £in�11t:Y.- no a.dmtni etrativa 

................ --.. -· _____ ___.-..... - ... , __ ..,_..,, __ .. .,_. ... , ..... ___ ....... __,,.....__,,._ __ 
.,.-, ... 
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de·oi,91ons at'e en.titled to hi gher credit in the 
eQutts.. . Con$J.deration ot uniform and exped1 t1aus 

. t:�lftiU1.ni stration req,'11res� t�at they be g1'ten _al$8 
credlt to which they a;l"e ent.itled under the law. n 

$o tar 1n the oplnion the Supre�e Court bas mentioned: 

q taot0 $i:t4 ·ttlawff wi thout exJ>lJ.mation, At· thi s  point, howeve:r, 

1f• -Tuat1oe Jackson inj ects ij third element into the tli seu$a1_on, 
: �. .. 

1'd1.sputes over proper accounting . "  These di sputes,  he $a.rs., 

. h�ve been treated as q,:;esUons of law, $Ud thi s treS�ent htls 

a¢cou.nted 1n part· tor the mass  of deci s1ons • .Se vi ews w1 th 

· alarm: �he ever-increrasing· · time wbi ch the appellate qourts must 

spend on tax .tn$ ttei-s. 29 Ad�ittt.ng tn.� irnp�ss1�1li'ty of la;� 
1ng down rul.as . tor dl st1ngutshing faot rrol?l law in _ any speci­
fic terms., he ne\l'erth�l�:Js instructs the Tax Court .to label 

clearly 1\s finduiga in the$e respects to provide the appellate 

court with ei ba si s  for; detE"trrnining 1 ts seope, 1·of re11tew. Be 
further indi cates t'hat the a.f'triJme-nt1oned _ ctue sJions of proper 

• ' '  . • 1 . •  ' 

accou.nting belong in the � real.ta 0� . reet, . Il�:t· \aw�: . 1o/bate\,er 

lati tud.e e�sts in r.esol;ving queeti9ns. such a s  tbo �:e Qf .px,oper .  r. · ; , . 

' _,, , 
�9tn a : footnote at 499 he quotes Paul , Se}iectgd .$.tu;s,,ie� 

1D Federal Taxat199 (1938) l. nror the year 1920 a · lea.cU:ng ta;  SGl'Vi oe c.ataloguef.i apl)_l'Q:1l/1Ulate�y 10. O00 courst a_nd • Board decifi .. 
ions • • •  ana · about 5, 000 ruling s • • •  For the. f1 Sc$l year$ 
193& , 1936 , and 1937 , the number of ioard _<lockets appealed to ·, 
the 01rou1t Courts. of A;pj>eal s has ainoQ.�te'd , on t�e · average, . 
to 509 each year.. be Supreme Co�rt1 s belance she�t shows 
that tade:�al ta�tli.tion was tbe principal eonaern of , that Court. 
du-ring the 1984 term • i • During the three years •  1955, l93e , 
and 1937, ti'.he Supteme Po\lrt rend.ered . deo1 sions in 84 fedePal 
taa cases. n .   · 

281-_b_id"· ., t· Ans· I - a - "".,. •-



27 

purposes ,,_ or tr·ea.ting aPpar�ntly separate ones as single in 

their tax con,sequence·s.,, . exi sts_  in the Tax Court and not · in the 
 ' 

regular: courts.n ;5Q · . �_r .; Jtt st� 9e Jackson the11 closes the door 
. , 

on thi s · •question · of ttnali, ty  Juid n��ie it  .$hut with the oft-  

· cttei •: ' "When:· the court ,cann9t , s�p�rate the elements of a 
, •· .  . . 

' 
 . . .. 

d�e:e1 sion·  so as to . i<ientify a. ¢l ear¢u.t mi staj.te of law, the de-
• , I •   ' '  ' • ' • 

: '. '
. 

, . ,  

�l'slon: o.f the 'lra_J( Cou!'t mus,t st�.m4 ._ n 3;1;_  _· Not only m'1st they 

stand , but he .recommends -. t,bat regular . cotr-ts ,de�,ing w1 th simi--- · 
' .J:ar probleillS re.�pE3o_t:;· th:�In - as  precedent-a , .  �).though he ackn,ow­

l.edges 'that t.hey are . not . required ·to do s·e.  
�here - i s  an :anoiµaly in·_ th1ts: expre�.�i◊n, of · th� ,S.1J,p;- eme _ 

- Court,. how�ver. •  : .He1e . again, ·one Jllight :tb,t*- �at,  . . .  after pro�· 
. · ..  .- · ·, . .  

 · .  · 
: - � ' ·  

. 
  •  · _ .., .- · ·:  ., - �-�r ·  \. 

· '.· . _ . ., .  , '.;.i _. 

c'iai.mi,ng . the - :flnali·tr . o.f the -,,:'�x Court so .pe?soun.d:t:ngly, the . . \ .   . � . 

opini'on could logi ctilly end, But 'the Coµrt . _ge>ei s  01) in t.d/ve , 
more:· pages to . ex$.min��: tbe c�se o� t11�· m�ri$s .. - Thi s . aetion m�Y 

hate b�en designed · :t� : eh<:iw .that,., · tavE!n . .  though the <3octrine of 

finality had_ not'  be�n '.  �anqed d6�t1� the ;  deci.sion, would ' llav� : ,
. 

b_e�ri  r1a d:1ff�re� t�· · lt , .s·$;Id'$:• ·_ t,q,. �we�kerr . th; :d-Qct:rine , however.·, 
to : eil:11ntria-t�· · ;t :��:- bold;ir ·�4. ': th� - �ail ;;t�, : pl�ce  ultimate �h� 

� , • :. -. 
. . • . 

. • -  
 :  � . .  !  • ' ' • 

co�pletE;i r�Jj,.�nc� ,Q.n .it. The ·pob§on ru+e was not inv�rlably 

• adherecl'to  .in the ·years whieh t�llowed ,- and it might b.e pos .. 

. s1bl� to show, .that th·e · lower courts · s·aw . in thi s final seet:ion    .   ' � ,v 1  - �    
' ' 

. 
 
 
�:

. 
 
. 

 
• 

; 
' 

, � 
.  •   . .  ' 

'  

,::J�- ; the m:eri ts·: ·  a p'r.e�eid,ent for thei� cwp. actton in m,intmi zillJ, 

. , ;  ,  '. ' 

. · ·S(?Ibi�. at , 502i -

3lLo,g • �.£.U• 



,  

Tt\�- Court fi.nall. ty (U.'ld r evi ewing on the . mer1 ts when tbey vn!!i-e 

.so inc�.i'ned. 

,. 
 . 

S ttlrtled ·  the tax world. Dozens o.f articles Q.pp�ared 1n. · t'he law · 

· · revi ews , . accoµnt�nts ' p:ertodicals» . and - ta;XJ maiaztnes. I t  wa.s  

· the subj EH?t o:f hea.ted conversations iuiong attorneys,  accountants, 

and B_ureau employees . Ta.k;1ng · toe· opi.n1on at i ts race V$lue. 

the Tax · Cou-rt' s  t1nal1'cy' had been 1:norea sed to such an eX:tent 

that  taxpa:.yers mi ght be  reluctant to have their ca.s.es tx-ied 

b efore 1t, espec1ally tho �e taxpayer$ who were e',ble to pay a-nd 

sue for refund, in the re�ular courts where l.1 .ru.;1 array .of appel• 

l ate: oo\trts lay. b.efoi-e them. Tihey would be f'1,rrther encouraged 

to 1g!ilor$ the Tax. Co�rt by the 11bersl ra.te of interest they 

could e�pect should thei_r refund s.ult be fin�lly successful. I t  

b $t�� to l9ok -as 1 :f  ttie. ta!tpa.�er going befor� the Tax Court 

was n:p�tting aU hi .s (3;:ris·  1n one basket., " for be could not be  
a t  all sure that hi s question might not be . called a tfUestio:o. 

ot proper $Ocounting, . ,9� pne ,of 1'.l1ix� law, ancl tact in whi ch th� 
appel1a:te court w()u.14 be un,able "to identity a olea:r-cu t mis­

take · of i�w. n. 
.. 

!iot : only_ we�e pr:oblema crea·ted for thie taxpayer , but tbs 

Bu,;ea.u ot Internal Revenue had . to r.nake new adjustment-s to . the 

si tuation . The eo:romi s si oner has commonly followed the p�-acti c$ 

28 
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of! dnnou.nc1tlg bis  acquie.scence o.r non;...sc r:�u.ieec.ence . !l'on,­

•a<fqu:t.te'tscenee meant th�tt the Conm1i ssioner was not recogni i-

1llg th� deci sion a s  a _preced ent fo:r at'.l!tli.n1 strat1ve pu.rpoa�s.  
 

, 

and frequently n appeal wa s inyolved. On<iex,, the D-Ob son rule 

. the �ppellate scope  was  ,so· . sharply reduced that with fewer 

g:rrou.�ds for1 • rever $al · by th� appellate court:. the Commi ssioner 

· could expect _fewer1 Tax - Court reversals on hi $ appeals . I t  

. follows that hi s · pos.i tton was weakened: in those oases  where 

he d.id _not a:cquiesce. since ta�p&yers  and their counsel could 

not be expected. to give much weight to a non�acQuie.se-ence 

$nd appe.al whleb W(!,S very likely to lose. 32 · . 

Perqmp l:l the  greatest of tµe new irroblem s created by 

Oot>aon x, · �gmrn! . .il§!,oner were tho.se crea ted for the courts . 
' ' 

including the ,ax Ootl'rt.  The:fax Court was faoed wi th the 
neoes sl�y of clearly di stingui shing, i ts findinga of fact from 

i ts· finding s or .law ,.. and thi s even the Supreme Court' had 

acknowledged was mo st d1fficul t.  Afore important . was the prob­

lem created. for the circllit courtl3 of appeals. A new type of 
' 

' 

confli ct  \,as po 53sible at thi s · ,second level . . For e.ltartipl� f one 

oase might come fro� - tne i'a:xl Court and anoth(:)r fvotn tbe 'ta e­
tri c t  Gourt wi th · ;Ldenti cal problem.$ ii1-volved antl with identical. 

3SThese oonsequenc&s to ta:x:payer a,nd Cot!Ull1 ss1oner are 
adm1 ttedly bigblr speculative. They seem to 'be . entirely logi­
cal; they were an:t1 e1pated at the time of the de0,1 s1on; they 
are supposed to h&1ve occurred (see note 41 , Chapter IV, 1.nfra) l 
but they �re not stati stically or obj eo tlvely dem.onstrable.  

----•- •--•••••-••- .,.....,_ _____ _.,..._..,.,, .. _......,._..,.-.,.,.,- o,.- ... -.,-..• _ .. ,._ . .,,,,>H- _, ... ,. •• _._......, __ ,_,._•··--•- .,,._ -• 
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d ecisions ,  The appellate ·  court might conce1 vably be req1Ji red 

by the Dobson · rulEa to �ustain• ·  the Tax Court,  wh�l e  revers�ng , 

 PY reason . of it s convi ction 1:ti t.he·  .ma,tter �nd broader powers 

of :r�yi�w, the Di stri ct Court dec,i sion . 33 To the af.fected 

, taxpayers "eciual j usti c e  under the law" could ha.v� li ttle ' '  ,' ,  , '  . 

m,eat;1i'ng 1� �uqh a si.tuation. 34 . Ot1ler types 9f' eqnfli ct .  at  
' .   ' . · ,  

,\ 
' . •   . ' ' 

� ea st  par�ia;I..ly attributabl e t.9 the  Dobson deci s.ton will b e  

_ . di�cus s�d later� 

Although i t  would. appear that there i s  li ttl,� to be 

:3�1d in  favor of thi s deci sion; such an impre s si�n 1 .s not . .   '  ' ' . : ' , , ,:  . '. \ ' : ' ·: ' � 
alt.oget:her accurate. _  L�t us bea:r 1n mind that the Supreme 

Court .  1J'.7a_s endeavoring to ligh t,en the load of tax �a;•es . wi th 

whi cb .the · app ellate �our ts  were bu�dened , and,' .1 t may . be• as.swned 
' l ' 

' i : '  ' . ' • � ' , . • ' ' 

t4at so?lle. action towa;rd t:tii ,s end: was pesirable ! ·Th,e extent of 

i;s  succes.s 1n h_olding back: t,he. flood i s  not _  suscep tibl e of 

. proof• One would hav� to ,exami,ne the m.ot,i vation of those t�x­

:p:ayers w�o decided ,to .end. t;h eir li tigatio:n in: _the Taoc Court 

. a:qd fro,1t1 . the total of tho,se who · were so· .motivat.ed by the _Dob­

son dreei�ion, . deduct tho.se who , also. Dob �on-_mot1 va ted_, 11 ti ... . 

' 

. 
. .

-
' 

.   . . . ' .  �  . .  ' . ' '· . 

g �ted in the regular cour\s . in��ead of tne Tax. · Court . I.t 
' , ' I  

seems entirely r ea 13onabl,e • however. , to grant t.hat ,appeals from 

the Tax Court must have b een seriously di scou.rag eq.:. 

33cr. Judge B;and'·.·s opln'.ion in Brooklyn· National . Gase· 
quoted at end , or th'e ch�p ter . · · · · · · · · · ·  · 

34M@rrtl� !• Fa_;nt, 324 - u . s .  508 · (i94p) . 

........... -, .............. _ - _ _. .......... -.,-....... ................ -...-_...,_,_ ·----··--··-·· ~ .................. _ ........... , ....... _ ..... , ... . 
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?"he decision may be wort� of prr�i se on. other grounds 

aLso. �e opinion depf:.il"tSd from the J'.lOr'n!al exelu si vs OOni'" 

$l�erat1on of the si tuation fll,l'lld at - least at•bempted to make 
policy. · .Many, probably mo-st, _' opinions in ta:,l ct.tees a1,-.e 

content to settle - the part1cul�l' 1 s$ue between Bureau a;nd 

taxp�.ye», In the IDo�itiQQ. opinion ae.ttlemant of the i ssue i s  

s�condary ta the policy:-"'making hncti.on�- Thi s eleinent may _ 
b e  a oheracter1 $tic of :n1eading cases9 in ge11.era1. In retro ... 

spect, �t least, we $ee larg� mea.sures of poli ey-mskini in 

the�. At any r·ate Dqgsg; S• Conpm.ss:J;onei en4eavored to chart 

that the coarse was not al1 that eoul.d be desired 
 < • 

I  . 

· subsequent· events have shown, but severai wrt tars  h&ve oom,,.. 

mended th<;! COUJ?t for - its e.ftorte!t
35 

One · other postttve, goad to come  from the dec1 siott waa 

the defin.1 ta te�oval from tbe· scope of :review O.f the so-
'  ' . 

called. , '°'tnixed:; ��est:1qn of l.�nt and fact. "  Thi s  p.rino1P.le, 
. . 

on whiob eourts bad _pre�iously felt tre� to review . dates 

back to 1937. -36 tlnder it,, court d1apGH:ged to �eview '�ttd fiOt 

h.ave to E:lXerei se too nlUeh ingen,u:1 ty to . .fi�d s�n,,.e . t7znixture9' 

whi ch would. justify tb�,t di sposit-ion. The v1r�e in re�ov ... 

 1n.g these  mJ.;x;ed questions from the revi ewable are-� is,  of 

·cour se. highly debatable , the position: ot the ·de'Qaters being 

35Notably lobei"t E. 'Nelson; 
case below. 

·_:.,:.!;•  

see di.sous sion of KalJ;u; 

iea_2J�at;$S@ .z, Psmm4_§s:l,,2se1:. ao.2 u .  s. 54 (1937) . 

a cour·se. 

' 



d�pendent on their unde:i,lying conceptions of tbe edmlntstra,;..- · 

tive .preces'.s ; " Advo,.nein� .at thi � po:tpt the te�tattve · th.esi s 
· ,t'h�rt; the tr>tal ar�:fai itf · revi evt 1 i. no more impo.rtemt than the 

-�l�;ity- ·o; tha bdttnd;ilrle·s· wb,:toh 4efiil� 1 t,, - 1 tr �o�1oiva that '
· . 

' , ""\  . 

t.l�e po ai tive g,ood of Which we speak li es• 11ot 1n the re<iuo-- · 
' '  . .  tion'. ot the sc_ope ot revi ew• but ill tne sb . .arper tJ,tsrkirtgs of 

. 

:tfe boundary · 11:nErs.  · Ii'  ·sliou;,i' be' J'lematke<!, no·w to �void 

rnfal.E!li'i�ing ·that under tbe pr.es��t det or Congress th1 s virtu� 

. : ; ' , ot .'.the , ti'eoislon 1 a no ,. long.er effective-. ,  
•  

: :

•
, ' ' . :  •,

.
) 

• '  -�� . •, • ,, 
 ; ' •  i '  . . 

,  I 

Dobson 'L Commi ss-ioner· waa �1 ted .;  ei t�er :reli ed on 0r 

di sting�i.Sheti, in ne$�-Iy; eve�:v - ease ·appealed :f'rqm · th·e Ta.� 
. ' ' 

Oo�rt· $:µ�sequen� · t'O the· Dogson - deci $1on - �rid Pt.,io·r to : i ts . 

vt:r·tual  n�epeal:" by the Congriess In 194eh In· . the , two year s 
' ' 

. . 
' ' 

· ·  · itnm:edi•atelY ' tollowlng the d.ec1s;on 1� wa& 01'. ted .1110:re than · .200 
 I 

times.  a7 i leat(iing ta�
. s�_rvtee Ci tes l�O ,cases wherein tbe : 

TaJt Court" s deci sion w�s hel_d<t� .b:e- r't:lviewable unde�< :the ,pgg� 
, I . • •   

·.san . ru.ie:� 38· The t:reri� needs no - ·comnrE3rit., 39 T�-e !a21?·gon· deci a�. 1 

c  o 

' ' ' 

37.o . T •. Alwan, nThe Dobson J.�ule,  11 21 !!alane . � :-aev;;\C?,W 
June, , 19�'1. ,. 

J • ' ' • ' • •• • 

38 Prentice,..Hall ; f;§dft;:a1 Tai• '$e17vic� llti', tit 21 . aao · 
&nd · (k) � - . . 

 
. 

. . . 
 · �, . · · . · ·  .  . · ·  

. , '  39 .r. l�olan� Pennock, Admlnfs"tr.1-�1'2]! ' �a,,s the. Rgle �< f!�l"W I •  ,  

(New. York;: Fa:rr,a.r and B1nebart · ?nc/, .1941 ' aU2 re:i}orts that 
only• one per . cent of Boa:t';ti · of Tax App��ls f3.e�1$ions · tnot appeals) 
h�d been  re,ersed. ·.·Alttiough · av�rages · should not be appli�d to 
�ucb . small figures .; espee1.ally -other averages ,  that pertj'entage  
wot:Jl,d yield av.erage annual · t(rtte�s�ls ot . 57 • ba. $ed on 5700 px-o� 
·oeeding $  anm1ally. .  ., · .. : .  

..,___,, ..... --,- ..... - ... , ..... -. ........... _~ ___ ..,._ ........................... _. ___ ._ ... ,_, ______ ... ____ , .. _ .. . 

·-

. ,, 
• .1• 11 



ion vuuJ working and was bei n�s worked.. An e:1tamine.tion. of the 

nature of thes$ world.n�s  i e  in order •. 

Hej,ning§!r .1• C,og!ssign91; was decided on the same day 

a s  the Dobsqp; ease . It we$ conc�rned. with the deductibili ty 

 ot business expenses 1ri. an illegal �us1neslil. the Tax Court 

had di sallt>wed deduet:ton beoa•use of the nature Gf the bu s1 .. 
I ,  •    

ne·ss; rE},lying upoa .an older . C1rm.iit• Court deoi s.ton. 41 Opon 

appeal the Seventh Cireu.1 t Court :reversed the ta:� Court and 
held tbat .the: .illegali ty of the bu$iness did not k'rrevent 

dedu<ltion • The Supreme Court upheld . .  the later Circui t C�urt 

deo.i sion revereing tbe T&:{ Cou:rt... ihe sole · issue was whether · 

. the expenditures were nordinary and neeesse.ryn witbin the 

meaning of the law. 42 The Supreme Court &dmttted tbat such 

determinations were ordinarily factual . '?b.e .f'act that tbe 

'?&J!l Court had re11�d, not on its own judgment1 but ttupon a 

tni staken conviction that dental was reqllired as a matter or 

law11 43 inserted a t!fuestion ot la• which made l!eview of !ts  

decision prQpell• lf on.e eould accept the posi tion that the 

40320 U .  s. 487 (l945) .• 

89 F(:�ragqgu.fe'.g�f�()�d.Atz:;f:t1ttM1 �yN�ay Ing� :!• po-�sion�t-

4�See'tion 2:5 (a) I .lh�.  
43Q.�• �1 t. at 475.  

. ---··---~·-·--~•----..., 
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,i 

ije\l!nae-r ease involve4 a q_u,estion of law, whi1e the ibo1>aott 

oa.ae in-volved q,uesu·ons �r faet, theri,3 i s  no apparent eon­

:f liot in tb.e deci s1otts, 

A .  �ew .weeks later came the CS.$8 of :qlae Pin2s f,toduct§ 

&9. • .?• C�issiqneF, ,· orte which .reafftrmed the Dob scnt r,ule in · 

·a most b·aek-handed manner. fbe taxpiter oil the aoorual b:.tsis 

b,ad ·deducted f.U! exp etrse taxes ·the 1n1:Yrn&nt of which ha wa s at 

the ti:r.iie of ace.tu.al conte sting in the qourts of' hi s state .• 

4'he tax :Oourt bad hal.d 'that thi s was an itlf&):roper dedU.ction 

a�d had b¢en st:u:;tained by tne Otrouit Court.. mhe Sup rente 

Court lfeld that the que.stien tnvolYed we.s a question of law,. 
and "Since the Boax-d applied the cor�ect rule of law,. i t.e 

oeterm1na.t1on •. • • • ia enti tl$d. to the :finality indicated by 

!<>bag; .i• H@lN'tii411� "45 

Orie wortders at · nt1na11tyn basad in rightnes s alone .. 
. .  

Pres1.utabl'Y ·any cleo.i sion. either by admini strative a�eney or 

low-et" ooutt, wtll be af.tiraea 1:f and \Vhen that deci sion · t s  
:right. This lff:tnal wh en  rightn �easoning m$y be mer·e1:v the 

 converse - statea1ent of tb.e Dob§on po$1tion that Ta� Oou:rt 

findings ;;.�u,t · ·st$n4 unles$ there i s  a ·"elear-o\ t mistake of 

44320 o.s. 516 (1944) . 

45Ibid,  at  519. � 

....... -"----· _ .. .,.. .......... - ... ,., ......... . 
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le.v.\,,tr �nd beth statements of the idea are 1'econeilable �en 
 a�pl1 e4 a s  intended only to questi,ons 0£ law. liiowever, in· ,he'. .  ' . . 

l)tq$ie R:1n,es easEl the Court asse:rt� t'be exi stence ot a iegal 

: q:u;es�ion but,  in dese:i-ibint.l 1t� · uses lueh the e•me phraseology ·  

. '1�-�:hy. lir�· Justice . Jaek�O� iri 'tlH) Dob so.'n O'Qin'i;on to de,scrib� 
   

non..;•J'eviewable areas�- Says mr� J�$�1oe Ro,berts in the. D!aga . 
· · f;tnea . op1nio:ru lf'!'he �pplie.able ll"1�e:tples of ;.urnowit1ng oh 

, . , ·  .   . . .,, .  ' '  . . . . -  , � ·  
 .  . . . 

. tle ltcci.r-u.al .basi s  baji _ _  lJ:EH.Ul adduced'· an4. . . 11ppli ed by the l3o&rd 
of ; ·T(JX Appeals in �um.erou & .dec:1, slons , •• • end ,the ins tant 

d<?cfsion wae 1n · li;ne with earlier rulings as to :ta:m ace.01.19t-

 ing :Pra.etiee. ,48 Elara tar . Justfee J:aoksona, �Wbatevet lati• 
tude eld sta in resc:,l.ving q_uestio.ns ,such u s · those of pr-oper 

accounting • • • exist$ tn t�e Ta� C(.)urt • • • .  r,47 - The Ju.s• 

ttces de · not appear to 1ntfilrP�l3t. and' elQ ssify 1t  e:a:aotlr the 

same way the term,.· - '1pr:oper aceotu:i.ttng . u 

�esulziti ,F\oµxz !;f1J��a Oe>mo,anz t• Covimi�s1oner48 
' : .1 � 

A . strikingly aimilf!r situati.on comes to light in See;qt­

� :Flout Mt;U.s Cofub'afty l:• <Cgmmi·S·S!OAer;,. a ease Which, high• 
   .  . .  !•   -  

lights the c_onfus:.t'.on�'< . In br1ef\ . the taots . are that th e tax•. ­

paye:r·. b1,1v1n,g collected certatll proce$stng ta:ileS tro'l'a- cu$tO• 

48,: , - . ' · . ·, _  .· . ·  
. ..�;QSf'. ei·�,. 

 J 
' • ,f 

47Dstfi,.§gn.: : at so2._. 
482,;t1 Jl. S •. 281  (1944) . 
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uier s under the Agricu:tturel adjustment �ct i re�nded them 

41.fter the Aet was d.ecla.red u:nconsti t--:ttional. · ae contended 

t.hat hi$ liabj.lit, to ·refund WA$ related to· the t,e:r1odei of 

eollection and that d..eductton: sibo.ul¢ be allt:>vte'd tor those 

periods.., ae .relied ·on Sectiort 4'ij: whtoh ptovideEf tor dedtu.�­

tion of exp.en�es. it, the yeS;T p�Ui or acc:Nea· "itnles$ ·111 orde:r 
 • 1  • 

to cl.early tetleet income the deductions , • J · • should be taken 

itl �, ditterent period-• r,49 . �e !rti:x �ourt allowed :tb:e detf!uc­

tion. &$ cl.iaimed bu,t w�s ·reva-rsed by tbe Tenth. Circuit • .  The 

. , . · fh;l)r¢1µe Court,  in an  opinion by Mr� J'u£ ttioe Roberts, 8a!teed 

Witb tl'le Circuit Coui-t and held tbat the. annu:al 8Y$tem ot 
acoo\Ul:tlp.g. w�s .ftntiameri:tal a:ncl that Beotton 4:5 wes not inten+ 

 \ 
. 

died t� apply to a .s1..tu:t1tion suob as · that tm4er eonsi.deration.  

This. opi�on,. like tlle Pobson opir.µon.. ae:al't with the  

· . oam:petenee .o. the fax· e<->u;rt to telate cer,t,.dn tra.nsa.et1-0ns  
to •each othe.r;: ,ud to · certain years. '.?he gove:rm,nentt s argu. 

m:ent. in both eaaee ��lied on the $'inu�l. tceounttng pr1ncip le. 
 ; , .  . 

' / e.u i ssues.  In .the Dgbsoo; ·e�se; . b.Qw.ever . thE9 Qourt left the 

t1.eld to the i«x Cc>urt Judgin g 8,11ob detes:-�aa.tions to . be . . , .  

·out:s1de the , soop . e ef rErttietrr. While h�:,e , the �:'oase w�$f 1elandned: 

and dec'ided on .the, me�tts. , �o b�. eU1'e• the '.Qql3gen, .9:
cptnton 

doe s ,:conslller the merit� at eo�e lenstb j . but. the :  de·ei$ion seems-

............... _..._ ........ _-,i 

. . 

. !base are the: 'basic a1m.i1-ar.i tie·••· in -.tact;. the almost. :l-ent1--
. . . . . . . . . 
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.tp be ·  m,ade before tha;t _eonsia.erati.on. · J!he .ctLfference in . : 

. ,a,ti.q�c3.1.e b e;tween ,:tl:le.se two opi.nlqp.s i s  .largely ·-� �attar of 

ewph� .. �1 s_. · D<?b�on·· •a:tes ;1nue.h ot -,the, v:i�tue.\ 9f :�dmini,$.tra,tiye 
\ . . . · - . ,  . ' 

· t�naliity_, decides t�:e 1 s stie· i)ri" .,h:a:tr :oasi s� an� J�aborates. 

��-Er.: Jieclsion wi;tn a <ii squssion oJ · the tac:_tual · elemen1rs .•. 

�o say a,pc;ut  -�dnti¢ s.tr.atDi� · f1n�l--
 itiy �n:<-l • dec,1,�es • i:ts  1 $:sue on · .the : merits •. , Mr • .  Justice $.o,berits 

  ,
'
: :�  ' 

· 
'r ��: �•. /' . "  - � · •  

-
 · i• • , . ·  · � ' · · · · . _, · 

. . 

' !nation ag·aitj. reveal� no " >cr1:te-�fe :fo;r identlfylJ;lg .t · .1eg.al 
.   

' 
•  ' . . . , .   

· ques.-tton. r:tMr • .Ius.tic e  .Do\lg1as ·Ei!).(i Mr .. · Justice  Jack-son are 
• • • -

' • • '  .  • 
• ;  ' , •  '  - • • ' • • .  

o.f the op1n19n th?i:t th.e CEl �E3 J s  g9yern.�d by Dob son X• . Com.mi s• ' ! . .  '  . ' :  " . '  - '  , . . . . .• . • .   . 
�loner t 320 0-,.s .  t 4e9 (1943),,, ; �rid that th.� . ju�gm��t , snc,,u.ld� . 

 ,· 
. . 

 for the . reasons .  therin -sta.tecl be1 rever·sed " �a· .re�d.s· the . ' .  ' . . ' .   ' ' ' .  '   . ' ' : ' :, ' .     ' 
. 

d.1 ssent. 

· :  Th� H:eipJ:ng•er:, Diid. e ��ne,@., and. fiecurity ,Mills deci�tons· 

seemed · to i:ddicate that .. ail ·was· not .  ·well. wi,th -Dobson v • . Com.,. . " • \ t ; • ! , ·  . . . .  · ,  . • · , ' · ,  •"'P!I"' , ·-

mi.s·sioner ,  that : 1 t·., ,m-ig:ttt . be : on'(?j, -d
i 

those o-qtposts . of thoµg-ht 
 ' �   . 

 
. 

' 
: .  

.whieh .�re · ror1rn1:toU:a,1y �dv�nqect,. losrt' in, acti.on• · and •  never 

qui te. retake?>.:. · Any :tf:ix.· :praet:i t,:t,oner ·WhQ . mt:1d·e: $ueh . an as);iu,irJp..; 
'  ' 

. .  · 0Gse<iur-1,t,: 1· y1191µ· Milla £2• • 1.::•'Cot.umis·signei;. 391 o � s . 201 
(1944) 'a.'t �287'� ' ,' , 

' . .  I . •  , 

51323 tr •;$• 67 ,.' (1944}, 
. 

.·, ..... 

ii-~:e~;£itf. ~-~2,1_~ ht,.,S ii:t:ti~- .. 
• • • •, I • •~ • • • •• • ••• • • • " 

___ ., .... _, ___ .. , ___ , 
• ·--:... - • ""' ....... - ..... • .. ------·· .. ·• .... 1 ................ __ 

.·,.' 
. .':r,, :••~ 

. . 

-.. .-e.~plain.s: /.tha;t · h,e· :ts .. g.e:ali?lg:--w~;th··,.__ que.s:~i_o1t o.f .1.aw,: _b.u.;t .. ·.e.:iJ:.84-l* 
• ," , • •. • • •, • • • . • • • . . • • • I. ~ 

··tJ.or>:,. m)rs.t: •h1t¥·e:·b~en. ~udel,t. 'ff1~akene4 _by. t;he.·_n$t·t .. ·iS~p~epi.e ·-¢eurt 
,. • • ~ • f • ' .. I • •' • 

. -- . - ' . . .• ... ~ - : ~ - ~ -. . ·. 

.r: • ,: 
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d �9i�ioa in.V'o1l.vtng the ,,ax Oourt•  whi ch came• itt November.  

l94i4 • Just . eig.ht ·months  after_ the .sac,1r1:n, 11:\�j case. 

!Jtenon�ld •. · . ·� Judge · tn, tha'.' state of 'f�n�lv�ma •. 11.�4 been· . ' ' · :  . , 

, ,dlsallOV1:ed ·,a 4a�U"Otfon  of apj�rixtmat.�i, $,J.:i�·OOlJ of c:qpa,1gn 
' •· '  .'.' : : : ·, . , 

: ' ' • ' ' • • . • ' 
' 

 • 
• . • • ·

' 
 

• ' • ·� ..  ' ' ,  • ' , ' , ,  • " . . . . •  '1,; 

· , expencai.tu.ie.s ot wM¢h apc,ut $s;,oqo ,ias e:2tp�t.hnw .f:or' ord:lnal/7 · 

��1$P,tl.1,gli : 9Cl�ts �� lp},,. OOQ for, a;: , P�i�r a$,8(t:�$8D:t ·be;'sed on 
 I •  •• 

 _.,
• • 

1 
  / • •

.  
. 

 'tlle· p,1:�oa�ec.t1.ve . �t$l·· salary .of: th� ,:13tec:H��$f1,tt , eandidate. · 
 . • 'if ' ' �  .   '  , ·   . � •  .  .  .   . • ' . :-i • . ... 

-�h�'\\r�� (�ulit su:�t�i•�ed , th.a ·Comrnl,sstoii,$;r:• · · :5i-$ ,tflid ths = Circuit 

¢,�U�: ;t1 r A:ppeacl,p.;,-- : , th�, J��fr_eme: �ou�t- :took: ·. �e ' etaSe - 1'.rt 'circler 

· ··�.Q'· · ff,g·$:11;�·;: a :. def:tn� t\1:·tre ·. 3»dici� ·: a.tii�i�Jftt: , 'to -thi,e impQrtant 
 , ';-  

. ' ' 
 .  ' 

 � ,  ::· ' 
;i'f�t)1;¢.ni ':'of : :e�wp�iS� · ·e��n:s�$� ·  · ;J4;ti, ,�1isti•il$ . D1:rarub1ii;r:-:ter ' wr�te . 
·tl"+e · opin:t-on. - !le· , cove.red tnovougliiy  every  :a;t,;l')li �e:�ie ��,a ...  .  ' -. ' . • ' 

; ·. - . . . • .  : .  ,  1 .
' 

. , ttl:�$ . and . 1n·terp:VE).�6lt$qn. and · l'.dti,�ld: , thqi;t' the · jui\igment of the
 

!, •  ' . 
-�owe:r CQu;rts W�$ . �1e(ht.. , And ':th�n , eafue , the . portion , of the 

, t?Pinion, n\ost. pe'.t'tin1;1nt. · :t.o. · oar ��l:?3e¢'t:,· · 1'$}.1\ - ,court finality•  
·   , ' ' ' . 

 ,. -�ip�.  1-f c the�e eonoiusi@ll$ ' •. : • : .� • derived 1es$' · 
· . ·, east:Lt than ��ey- �o fr� · tlle ·S:t� tu to;ry-. provis­

. . .  �qi:l$ una�r ,$_er.ut,11J>.Y • . we . sl10.ul.d :  ·n<>;t b.e .·• inclined · to · 4ispl,ac$ the view$. of the ·tr�ut Cou.rt wt� ou:r 
. , own., • · , , . �$Vitig \i'egci.t'd to tho . . contr:O"¢eraie'S 

wh.tcn ·peculiarly . oall  to' t �bi}a  oottrtt s· adJ'l€t.1cat1om 
.:$�4 . to tli¢ . !1em®dS for tll.e1·u: adet1�at.e : U,sp�sl'tion, .  · as . well as tli.e exigencies of' litigatioti gene�·allY, 
relatively fevl appeals • £1"0,m ·Tttx · Cou�t dec:t;si.ons · can 

 11;1, any· �ve.nt · come here .. !hait cou�t of neeessi ty . :•st be th� . tt}ii� .�•genct fq?' n�t1.on. •;--'®!de: super�  vi ai'on of t&� · a<ltnini str.iition. WhAteve:r ·the sta .. , 
t'Utery 9r . J�<;1¢tJ·eal t.tmit;at10.n1$ ·  upon: tuie . �e�c�se 
(jf its a:utho:ri tr, Congress ·ha.e1 ,lainlr destgi1�4 
the;t , triJninal .to, ser:�e . as :tt _were�  1e+S ,th�. e$che�� 
ti:er · oourt,, of the count:ry!i �e regard for these con.-

. s,ide.ratto�s J:s �htp · uuqerl.yi�g' :r.ation�e c,f ,'.'l)gb,$0!1 · . .. :t• conmd;aaionel', ,a� · u .a. 459 •. 52 · · 
.       . •  I -  

,,;
'· • . -, ' 

L~•~---·---~-~_,.., .... ___ ~~... ............ ........,,__ ' 

.. --:-

. ~~.-- '. 



 . 
One ui.igll t oonelude from the foregoing qu'o1��it1on tha t 

"!gb§§.D · ;rides aga.tn, ·n Wne dissenti� opinion,. however, 

wnt:ten by tr� Juatioe Bli&ek jotned by Justi eesi Dougl'1s• 

gµtphy, anti Beed., dampens P'.116J:llS tu;r� enthu.$iasm to:r the nal?• 

.§SUl dQf;tr1ne. I t  cite·s tbe Securttt. M'1'l!,a ea.so · �ls ane where 

· . tbe 0(.)ttrt was not loathe to · tf(l{Splaee the vi ews of the Tax 

Court with out- own . tt 53 

Cgmrnisstone;m -!• �ot;:Mdlb Amerie,m,: �• 14 
. ' ,. : .  . '  .     :   . '   . . . � . 

!he ne�t  appeal frotn a.. f el'� CQUrt determination t0 come 
to the 8upretae Oou�t was in the o�ae o.t esuumiasionet ?• �­

!;ish· A.tqer;e!¥) Co.  It involved c!ireo tly the 1 $S\ie of i'aiX 

Court  finality.. '.the unattimou,$ opinion 0£ the- CcAirt af'fir:med 

tll.e fa� Court jtttg:Ii:lent and def.11.'led more C'lee,rly the non-.. 

l'evie�al>le area. ir. Ju-atice W:urphy delive:reci th$ opinion, 

and his first sentence sets the etage for tbe· reniairtd.er of 

the op:J.nion.. fl"fle are oonfro11t.ed: he:re .wltb eJtOtbe_r aspeet 

of the probl:em of the ju�.icial r�v1ewab1.l1 t,r Of i'ai Court 

det$rlll1;tUitiens. "55 

The tactual 1s$Ue$; 1f we o:an tor the tnQm.ent ignore 

the itnpli e·atione ot the .a'1J ective; were und.i sputea. The ta�-

551�1A . ...  "O·  o  u.. a " , · ., 

5412.-.1\? 'A � 11 � c•1 9'. ·_Ji A ·)_ · ·•  _0�"'1 V •  w• · · � '$� 



•, ' · ' 

JHiJer $ wer_e " two foreign · investw.e;ti, t,rusts m�1ntain.1ng -a j oitlt 
\ . .� 

o:f'f.1¢e , ln the Un1tedr ·s:tates. If }they' were hel.4 by the - eou�ts 
' ' �  - ' 

tp. be r$s1det).t f:orei·gn col"pol'ati�n:$,, �ey viould. b,net-1t -tax• 
' , 

· ttf3e to some eon$14erable e:tte�� :ijliier aection 28'1 (b) of the 
·Rev.en�.e Aet of : 19�6 a.?ld i.9:;a .· · ,!b::Ei · governm:ent ariueca, by 

, ln:fetenee . $re-ttt the, fa-ctual data eb:nee;ton1ng; the size  anc o-pe·r--• 
a1�1.onal · scope ot . the office in th� Wnited Stiate,, that this  

.of't1c·e was e. s.ha:m .ma1.fll1H1;1?\��t' here . tor t.ax �l"ld perb�ps other 
' : 

 ,. . . ;  ;,� ' 
.  

' 

t$t1nor pur,p'ose1h !fhe ?&$ Q¢urt :h�ld!� . ag$1nst the contentions 
or the · g.overnl!l�nt,. that the t�-:;;,a,ei-s ma1ntalned' . 0·en off1·ee 

or pl�ce · of busine:ai ll1thtn· tbe O:t4ted. sta,te$8 -rmd tb$t  theJ. 

we:re1 ·t�'i .t�� pt111)0Ses teSi'dent· .foreign eorpotati01;1s•: ·!b.e 
caae.s· of the two t�}q)ayers were combined - 1n ·the .S�p :reme Court, 
one having · t:ome t10111 · the_ rourth  Citeui t�ere the. taX: Cqur.t' $ 

. dec1&iOJ); wa,a affirtlH;�O;f- $he otbel' h�r.a the Id.rd ·c1r.c't}!./b57 

where th-o 1'� t?ou,rt was revevsed.�  
'!he Suprei!l.e Court. op.:1n1on in: ·the .§cottish !;e;ei;aag ceaa 

, ,  '    ' , 

¢�iisidex-ed In :so1!1e iteta11 . Ta�. Co�rt fin�lity a:s to ta.ct.!} � - tt  
rEn�arkei that til.O question of law ·was involved.. 

� 
, '  

i: . Thet.e: . 1s no eharge ·,b�re that the 'i'a� Court ttaile<i 
t•-' to· fotl::o�' the $ppl1eabl.e statu,e_e · and regulations. 

No .. �tear out ·raist�.e, et law is all�ged. Nor ii:r.e 
any constitutional 1s$ues .tnvo1'7elih The sole, - :t-� sue 
,:revQlVie$, .Jabaut the p.reprtety o.t th� , 1.nfe:re.nces £\nd · 

:oe1a9 "F(2tl) 410 (c.e.,,A . 4th ,  194.3) . 
$'71A2 . .  r(ld) 40.1- (C� C ,)\ •; 3rd., · 1944) •. 

----·~~-..-.~ ... -. .......... - .... -~ ~:~ ... --.. :-~ .. .......----. ....... , . ,....,:.,.·,·---··- ---·--------•- .... _...., ____ _ 
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�on<:lti!��s · drawa from the �:1a·en,{ia. ·pf the Te.� -
COUl' t •• � 
'!be OQurt '.tbert dw,el1 s · ·on the tt1str.1Lnei:tve ttitl�tiofi.S of 

.  

It �e$t-at�a 
. ' �he .:Pr:�!O'b s-on �oncept ()f b $Ub s�a;p.tiai . 'eVidence-a ·., :It de�d.'g ... 
na:te�: . 01'3a,rly �he � Q Court as the,<Cat ft ttmd1ng and . inferetice 

.  dr:awing bed,y.. I t  charge·s app.ellate eou�ta ndt to add to 01" 

oharig:e the faetµa,1' f1n41itgs bi reweighing -ev1d$nsfa Appel.late 

eourta tll.U:at lo-�k for subst�t1a1 evi<3.�noe to support: the ·rind-·  

;tng&.  but, it atteh a basi s 1-s ptesan.t th'3 proaes$ of �eview 

t$  at ·an . end, The Court · ad.rl �e� fudi,ciai. ab stinence i� cases 

of tbi s type tor two r.$a:s.01'fs., · Jl) · deter,snce to . t�e Tax Court• s 
sk1ll:$d j'ticgm�nt� and (B) la.ck ot precedent value · in  the�e ·e� JJe$. 

•' ' 

At the time of thi s · 4e,cr1 $.i;on tt eoul4, _ not have b·0en eon4't 
 -$1,der-� at all $Urpri suig .: · ,  Wbe ·pgh;og. , and �oRgrvild · ca$$$ gave 

mu�h 'broader s_tifternent$ o'i - f,�� Court  tinal.ity. Tb:ey said that, 
.  

not only fact.a, ·  but mi:ted q,Q,�:ttlon� and questio�s ot' $ccounttrg 

ti'8I'8 not lr�Vler1abl�h  Whe Ssau�sh 1\m�t!catl 'l'Ui& . that faote '  

a�d. th e- infe,rences dra1m. theret:r..o� are outs1da the &,>pell'ate 

Ju.:r1sd1etton, is  tame by eon;;pe.riaon. the sign1'f1caries or thi s 

d.eei aion Se�a to li e ' itl lt$ ' cl.ear delineQ)'tion or thi s one al• 

tttoat 1nd1'sputably non�i--eviewabla a.tea� l t 1 s 'also . ,to be com­

n1eaeed- for 1,t$ a.dvQe'.act, ot  jUdieie.l . . restFmlnt in ea:$(:le witlout 

vaJ.l).e as p.?f�eedent:lr., many · ta;a: i>la�ti tione�s have ·tl.1ought th.et 

I 
\ 
I 

..... :' 

._. If ,' '.'"·. ••tzij· 

....... ,.. ........ ....., ...... _ _,,,,_ .......... - ........... ,.. _____ ,.,-.~•-+-r••.,...., ... •-··· .. ,, ......... , .- .......... _, .................. _._.,.,. .•.. .,..._,._.....,,.__,.,.,... I 
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tbe courts could �asJ.ly redtH'.:le thet-r ove�l('ltad Of! t�� eases 

by refusing ,, wh enever pos$lble, to revtew o�ses wth sign.111-

caa;ca onlY to 'the part1 e$ 1nvoln4. 

· @iga�� 3. ggnmri splon�r presents ·a eonc1 se it u.nln.for-  

mbtl'v"e e�ample of tbe �p�l1eat1on ot' tbe Pobsgn t!'Ulac. · The 

ll1,UiJst10.n · eonee;r:ned $ eert·a.in tl'an.$a�tion. and its · -elassif1ow.,. . . 

tion as a s�le,: . Tne Cour� say�,. tt .  .. · . • fa;ttr Cotrt fo1.m:d . tbat 

 tl:ie part1.e.s int:endei a: es.Sb sa.le ot the equipmentf Thet t.1tu.1�: . ·  

tion 1$ Q;tgued llere a.$ . if 1t. were open fot reijet.ernainatioli: 

by ua. I,'t i s  n.ot •.. . ,, lt 1 $ the kind ot i ssue �tl$ervod for tbe 

f·alt Co1;1rt u,ader tk>bson t• . 9omm1s�ioner� �-��e 

' ' ; 

In Junet; 1945,  a yea:/! a.ndi e · bt.t:lf �t'tet tbe b'irth of t.h� 
< 

 ; • •  

D.oJHitn rule, the Su::pr0xne Ceu:rt} re.atf1r-me4 ancl . 1ncidf.Jr:ttell1 
,  '  .   

j • - ; '  
.J 

eittpba.a1zed: that l'\1le in .B,in�h9m� ·i: Trugt %•,· ·(Qommaf!�OJlfj�•· 
' ' .  , . , ,, · ,, .  ' ' 

Thi e en.se in�·o:lved th(3 dei:iu¢tion of legal e-.J!pen'$eJi incurred tn 

litise.tion. w1t11· the · Qomtllt.sston.er. as bu.si'nees expel'i:$e of- :a 
 

\ · , 

The elemmital, f�.ets . . a·s ·to o:r��tii z�tion of the tru�t . 

59afJ4 U ,  th 1 ('1945) ♦ 
6011>1a. at a •  

· @1a2s u •. s" aee (194s) f 

:   ' ,  

--=-: . . . :· .. . -,,.. . .-.. . ---•·---·····- ·--·--·--· I 
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Th� ques.tion wasJ 
2$ (a) (2} l • . R4! Cl • .  ? 

· •·- ••-•'I,., '-- � '- -� - �--·-�-·- --- · -· �- -•-..•- ---..._- -- _ __ ,....,_ .,... -  

Are such e:>::oenses deductible u.nder Section ,t,;:   ,,   • • - . •  

, deduot1bilitY of e�panse , that it b.e ot4inary esnd necesaat7 
aid tnourred 1n the production o·r e()lleetton of iaootne o� i!i 

t.he ¢�t1agetaent Qt property h8ld for the pXtt)tiuctioi:i" oi ilicoine. ' ' ' 

,ne Tfll:x Court: cotlcltide4 tbat the - e:�pena'e illat: th'e '.reqtdr&;.11entEJ·• .  
1:be · 01:F�i t dour·,t $gr$ed tlnt the e��n$es \l'e.re orditi«liJl7 and 

- :n·eoeisarr f(); tlle nan_ag�ni�nit · ot tbe ti-utrt pfop�iYr but teld 
thenf - to· be tto:t tleducttbie b���ua� th$¥ w:e,r'e not fbl' the pr()iii. -

du.ction Of itJ.001:;1.e. The PQ1nt wai tttade· th.at tlle trt$1f: prop.e:rty 

�$.S al1.ll-O$t teady for d.ist�it>uti•Oth 

Supre�e Court found tb:e _ seat _ot t�e 41.;f;ficulty 1in . the 
words·,_ "'J11'opel:'ity h�ld tor the p,roducti.on: er .income, , wbe.ther 

' .  . . \ 

or not, on the fa�t:,s found - 1?1 tb$ ·ta� - :cout!t, tll<e property 
we.s iO 'held., · The S,upreme Gou.rt, a�ya: ot auch questtons: 

They are ' clear eu.tt rauesttatis of law• d�c:t.al<Jn  , _ ._ . 
· of wh1eb by the 'fa.x Court .<1.oss not fOXf�elos.e their 
¢eoi elon by appell.11rte courts, $S in ot�aJ! _ ca$aa •. 
DgtHrP x •• ggmm:!r02&0Rtt1t• �!!!?��• 402-93, · although · 
�heir dlj,1 sion ·by the Tax Cout-t '.i. $  et1titled to g:reat 
wegtrti, 
In otber vrord:e the dae1e1ons of the tu Gourt, . even it\ 

eleal' out que�tions of la$, are ent1.tle4  to 11:.re-at weight., - and 

in all other ques.tionSl a�e final, 
fhua aft�:t rEd. tera;ting the :�i?N -J"ule . �d . in $0 doing 

I 
\ 

\ 
I 

I 
I 

I 

. - .. · .·,, 

'\. .. ' . :··· .. - . .. . .. 
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f1nclin_g it . i�appl1cable to the insta.nt· . oate1. the Gourt <,Cll• 

t.i,tiU:ed the e.xtJ.z:trl.nnt.1,0� Qi'l. 'the merits 1:md• t.noide,ntallyi · · 
owne ·to · :the . $�� conclusion �s the Tax Court. M:r, . .  Ju.stiee .  · 
v,ank:f\lrter $greed with :the re$ult, but 1n!!d-�ted in $; itvQng 

. ��,�.$tnt \b;at :it should ha"ire b,e�'Jl l'$$Ch�d by' Yl&.1/ of th$ .;f/lOh§Qi , :  
-�- ' . 

·
' ·,, . 

Pos-s'ii:\i)iy. ·the tsl'eatest w�i�b:t of  !&,biP.D inf'lluence ws$ 
' . 

felt  Jn the 0·2U>e of· �:MA t�J,et· ·gg• .Ii! · �l?mmiiilUi�'n�i q.eo1ded 
·tottEtther · wi�tb �mibp,t ,tlJ-! :!•· �9M!i.�MQ� on Janmlrt 7·t l948·., 

Re-re tb:e DpbfiOA rui-e was ap-pl,ie4 ill s-uoh a �ay &$ to create 
e di:r,ect . �otiflict, ··  

· ,oth cases: eoncer!)ed the .cl.afl!Sific$tian of co-rporate · 
d�enh;e$ 8:$. s-toeks or bond$�; ·n� ie)J.�y Co� ·(lebe.1itures 

 t1e1:e · ,,a.setgn,�ble twent:y;;..year l>onda ealltng.·· for .a� tnte:reit 
 t �$uect only -to 1 s-ha�eholtiers, in �xchang'9 fer original .prefer­
red , �tacit a.s .  part of: a  co1pora te r;eotganizatio� plan. Pq•• 
 ment i)�· 

.
ihte�$$t '11�& ··non-��'Ul�ti�� Gtt4• wa� ooncfti<med on 

s.uf£1 e-iencr_. or· net ineom,e., X)ebent1lt.e hold.e.r s werEi , subordj;•• 
:nated to di cre4;1. toFs exeept 1stock hoJ�ers• !Ube stoclthoid.$:rS;. 
tn.etdentaii,,., \fere all . metrmers or the  eame ,, fal!lily Sl'O�p 
Oeduetibiii tr ,:9f th� 1nter$et ·on tbeee: c1>111J.tions . was the . 

....... -··--·.._ __ ..,. ...... _ ........ ___ .... - .......... _ ......... ,.. ... _..c...._ .... .,..,. ...... ,., .. --~·· ..• •-.•··• ........ _ ... _ ... " .. ..., __ ...,... ...... _.,. .......... ___. ............. -,, l 
. ·- .. ·. .. . ~ .·•·: ~ . , . 

. ··, 

:l~.ctrtb.e ... : · 
· ... 

: · .. :1;9~ .g,11,w· :co.~ . .z·~ .e91m1.sgtQJ&p6•.·· · 
. ' . , 
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. . . 
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l$$tied t!!:s •� · p�.�t of · a. eorpor·at�: reo:re;ani�ation ,Plan  in, tba 
 I • , • • , •, , , 

� 

fO'n o# r;eg1 stered .not�$ wftb faoe -ral�e equa to . th.e par 
. ' ) . 

v�p.ue o? the. e,ock; �xc�a.ngad. . fpt them. Each S.tockbolde:r. -
. all ��mbe&t� Qf the sa�� felllily g�ot�p, ti�t-ned in £ou►fti:tba;; ;  

· ot :bi s . s,$ck� :�e not�,�- V.ere • pa;tt;ible  i� t:went:,•five yettrs ,and 

·  bot� intereslr .at i r�te •van1rig from •2' to 1pi ' depending oi,. 
oo)tporate: · ;net :t�tiome,. · ·  lz.it<iiraj:t· obl:tgJt1on·s ·we:ue ,,eumtt:le:'ti.ve• 
a114 tbe i,,otes were a&�ig.p3:b�e.  J:'e4\J..ctj,b1lttr . of t?:rte1teat. W'$S . 
' ' .  ' ' ;  ' . .  ;  . • ; .  . .  � , ' 

tl1e · 1 a.su,e befQr.� the '  fa�' Cou.i>t • 

. . :fa�. Co�ft J�fie 1tt•�11er· , he1.d thtf� .the,· K!(;lley · d�ben:tures , 
: . .. .. " 

were bonds $n«: · .tha
t
- tl:ie paym.ent� we1'e .  de.4uettble  S$ 1nte:rest •. 

' '. 

' ' l •. 
• 

' 

•  
 

; 
•  

 
 

•  
" 

·t·a� C9��t Ju�e · .Ar•4e1,1. tia the l@&bg,� · ,Ully  ease, held that 
. ' '    - . .  . i .  .  . . ' ' 'J .  ��  

the 4e��n��es. : •�l'GJit"e.).ts l¼tid that .the Pl1l��p.,�- in �ueS:tJon 
, � •  

•
 • 

' 

 , 

1 

', 
, 

'. .t I 

 

, 

were 4i�id.e�da Jn4> not de�U:{'}tibl� • . . �� 3Erv��:t,h : C.trc�:i't ·, qou,tt 
  ' , :  

• '
, ! 

' • . 
 

' >  " 

• • 

• • 
: 

' 
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9f. Ap.pe�is r.aV$rS.ed th� )tia:t ·C.Qurt · PO:S�.·t+en o.�'. the ,i�J.cley · 
• 

•  
: ·  ,   < · ,  • /  , • . , 

 . . .· 
. : ,<te�¢n.tu1:ee, thus b.ol(ling .- t�Eail : �he Eltb�'nttir�·a w:ere  S1tockt.��" . The 
. a't�st ,Cit-oUlt C<>�rt . .. or· lpp�til,;$ ;�ttirm" ,}l·e . . ,� �UJ•t cleeision 

in tba 1;a,lhstt(1t�/k1a c�$.'• • . · ;tt·eco,f;e;iµgly dec1:s.ona :at .  �e . . 8:\PPel• 
• : .  ' I •   ; • 
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llllt$ 1�:vel. :�'e_:re ir ba1"�ony. . Oet;tl;.9rt5r,i w.es granted ·.b.ec.au�le 
• • . 

- ! 
: )  '  , •

 
- ' :   -    .I 

' • ' • 

0f divers1ty ,ot · ap�roaeh to th$ ·q�l3sti�nai in. · the Ta® t:ourt ·al11  
• • ' • . •  ' f  •  . • 

 � • • 

. teVi.Er�:f.nf!:. O.Q�tS, 4 · 

. .  The Supr,�ma ·tou::rt ·. 011.�ion h�:a. �een .both d�lllnef $4  an� 

praiee·d,. 435 iUunned'. t<>:r creating tnton�1 steno.y e.nc! praised to� 

 . . . 
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:m•ia.1 .. ssue U].. 1h.e. ·,,.a.se~. -·hG· 'f.'ll>.ot>it~n~ 4ebeli·tu~e:s.; were:. -
. .. ' ' .. . . 
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• •• II' -t- '" ,,., • ' 
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•' .. : ·- .,. 

. ·. _,_·-, .• : • . : ·_ •rizn1.:·,-·1. .. , , -':· ., -•. y· 

e•t.1.tm-.l • i,)p~. c ~ •-~··· .•P a.a,,.: . . 
. 6$8 .•. l\t·\f.· l!f~Ji6on .. :•Tbe ,ffo~son.t. h.l.e taattine4 ·by. the: 
:~.ase .• u, 24 1'SiMs. .iQ.41.· febJ;ua.,ty·•· 1$48~. . : 



  

its �oid llnd.  1feilt a·tJ.o a.pp:roa,eh te· · :th.a- :.11t�tte� : ot , titlsl,1 ty. Tfle, . 
, 

�.Ptni.on ,.. , . wrtt ten · bt · rlr·.'; - .Juzti�.<.r �eed• . . atter tha· \1.sUU · btief 
his-ti'o.ry :of t�e .l!tigaton, revi�Jge� :�a:e�i;er , thor�ut.£hly tn�, , :fi'e.c.t� 
,if <\be �:a$e�. . ,oonclti-ding fto1n th$ ·  tacts. that th.e:re . wei-0 , 1;-,ei�$011�-• • • • • • 1

_ 
• ' •  ,  • • • '• · '  ) •  • 

.
 • • •• 

: 
' ,,,I 

· ·· '.a'blei €t:row,.d$ -fo:� · lioth. ;fa:_"{ Cour.i op · 1nibtl,, · . the '  Court, pro'.ce�;d� ;_ 
  

 -et'J:: to  t?lecep·t - both opinio�s. 'tb'l.t_s· t�.qteat1.nt :the· · eoat11 ct ln �e 
w�i Gourt':t lltt  Justice :1Reea · 1n·· · .'r;E}!ei¢h1:ng :this -ooneluston want - .  
. . , , , .    ' 

o�er' roueii ot tli� ' gt{)'liid eotit3'1e.it in th.� • J16!3§9D' eas&11 · Jle 1d,is.. . '  
.   .   � 

C\11$-SGd CQng�e:asional intent :e;s, . t• falli tloQ:t : ,f:tnaltty, O·Otls.:id$,. 
; 

 I • • •  • ,   

.tna · ·trio. i�slelattve hi$'t$i7 d_fl ,S$c1iion: l:ti4l (c) · 1_ ..  a�o.J 'itb.1oh 
• 

 . •• •  
 

. .'
' 

 -  
• 

•
•  , ' .  I • . ,• ' I •   

g·overnetl raJt ��� ; Be t1uot�c1 ·  tn f()otnQ tes P.au1� 1hater; Bolme�i 
·01eid.n$0�• •· Con�te$sional conun4/bt:e� ;re;ortrs:•, �rtd · a�tu.t0·s,S8 aQc!� 
in -gene�al, �e,;3t�t.El4 in P0$1 t1v$ tet1!ts· ;tn� '.P'2Jilaca itulec ot .:tinal .... 

' ' . . ., . .  , . ; 

i ty.. Otl� p1 tfall :ne ciltetn.'liy �V'()i.ded.� .... t:n, def1.n1;$lon of inter..,., 
est an!i 'ai.vidend���artng. fffh$S8 ·C&l:�es·. �O�:t�.n;d,er: . �Ori,S1de�nt1on 
dea:l wttn well.; .u.n<:ler$tood wo:rds iis �S(?d 'i .n: t�a: t�x-  .statutae:�­
l0inter'a:�rt_�- �n.d- - 14:ividendth • · Th�y ,tieed no · :ru,t,he� . d�fint;tio�!;•tJ8,v-_ ·· 

. . ' . 

-�· •. • fli�blce  i�tledge 'wr'Ote- Et, <ili.;�:sant whi qh .is ·,m\!,ch. c<:>n/'"' 
cettnecl ��: th ·the' once· . r·eeol�e,d, 1'a¢Oti$1 etendt' b,er.e t'e�teated by. . 
t;he Stif.)-terJi.e ,CGurt.: . f& nQ.t�e. - th�:t . J•neonsi$t�cy be·tw.&e1'. :Cir"\"'  : .  ' : ·, . .  . 

. ' 

·s:t):ionr, posit:ron • $6ain$1 . e•�t;1 ct'$• ·wt.t.h1n· lb,s · ia:t · Court� 

5:.�:qP,m K@�fW £9.•· .?,• Cam�.��.;M:SW• 5SG tl,wi • .  at. ·��?, S·28i 
�Pt4• -V 
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The di ssent quar�el s with. the ma:j ority op{nion: 1n· one 

other important �esp eot� l!r ;  Justice Rut.ledge :contends that · 
't:tbond" and "stoek" or "di viclet:t4" · a:p.d "interesttt are clear out. 

t.erms only in simpler exempl_ificatfons; but that t:tiey may b e  

ju�t· $ $  v1;1.gue , :and unreal a �  n':fact011 , ·and ffla:w/t, In.deed_ .  " the 

bopder cuttin� across  one set Qt normally oppos1.ng conceptio:r1$ 

· may be delib erate:J;:y obSJcured : �nd made :t:ri.to a no man:' s land as 
 . 

readily as that !nvol.v�d 1n the other . ·n 68. 
' ,   "✓• ,  • 

• 
' ,  

•
• 

. Robert� E� N.�tson ., a forine.r 8$�1$tant to Juage Mint:cm. 

who wrot� the Seventh Ciroul t · opin1.on : ln  the Kill�i case• 

answers the ·di s$ent•· s point on consi-$t�ney Within the Tat Court·
.  

. . � . 

to ·:;3ome sati sfaction in an t\rti cle tn: taxes, t:·.ptbii shed about-
�    E  ·,• : ,  

\ ,' 

a month after the Sqpre�e Cour.t deci sion. 69 .  He compares the 

divisions of the Tax Court to the divi sions wi thi'z:1 a. circu1 t�, 
, . , 

. . . 

and are  con$1dered tt\forg,iv�:able;., '!'4.e Tax Co*rti can · di scipline 

it self'�- he attggest.s ,, by .fill 'bet1c .consideration of, differences· 
:, .  .  '  , ,. . , ( •  . . . ' . 

ti�d aehi ev� the
. 
$aID8 unif��ity' that· circuit � have achi,eved.1 

In other · words·•: t�e respqnsibilit; fcj-11 u�iforl!li ty · within ·' the 

 Tax Co�t , shou:i..d be �eau.:med by th�t boQy and , �ot ti�s$ed on . to 

Sinc·e · the •· Wax Court 1 s unified '  • • ' . . •  I 

in much the _same s-�n�e as  the individ:u,al oi:reui t courts of 

68 Ibid.  a,t 535 .  

691�elson, .22,•.• Qi;t. -at l'OB • .  

. ' 
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€\Ppeals, !$r:', . . ijf)lsonr s : Pd�it .seei-s: to . b e  well: t:t':l.k$n·., 

48 

· · Q:ne i e  almos.t. foreed to , conclude · that the Keller 11eciston . . . 
' .  .  . .  

greatly strengtb.ened the Doh.son doetrin.e .. Mr � iNel son, pra1 s­

�ng '  :t�1e ' l)e>,pson: arui Kr2lJ,et d'ect·s�qti� .an;¢! indie.�ting hi e beiief · 

· 1n :theii- . ·petmaneric:e:, , re$tated �h'�;: I>gb§S?il :rti:le tnils::, 
. ' 

• ' · · ,  . . . f 

, Where,: ,no. st�tut.e· or B:egula.tion: •:c,9nt:rol;.s, , .A:aes.... 
. · tions in�olving 1:11erely the. wetgh+tig{ of nwner<;>u.s 
• indi'c11,_ , and/o�t · �uEH1tion.s l1�e1y , •te  involv� ; .rep er� . · 
cu$siotfs :w1 th 'whicl;J; only -� Spe.ci.al:1.�t · i.n. tax· law 

· and accounti?ag i·woul:4 : J? e: thor;o'IJ.ghly·. · fami11a;r, &ire 
left ·tc.> t1+e fa� C¢tti't:, 70 

·  · 

Th� . �on�ius'ion ·that th$ K'.etiei 9as{ :streng �h
0

C;?nea . th�' 
•- �•: • • , •�- .  :  .  > . , ·  : , ,: : • ::  :." : • •. .. : . .  . .:  • •• .  ',• > • I • ,

, •  
,

• 

• 
1 • 

•  • Dobson, r�·e mus� ootu:e. m0re rr·on etµ.¢'.:y; .or!; the · ide:cfsiqn itself" 

l�h�: i�om, M�·. :: lfe�eoti�. hQ\�e1{e'r-, :f.otf �e �eak�ns ·. h;i�$ ewn  atgu� . 
. �en�s in f�vor of

. 
Dgbson PY : dismi ssing: ·. tt's: __ :dieg�l ' humori $ts�'71 

 • I • , 
 :•  > . ' : , I

. ' . 
• • 

'
 

• : <,  ' . ,' "(  

�uch ezninent tax authoritie/3 -as  Paul, Gri swold, Ei. ,senstein. 
�   ' ,_ '  ' '  ! ' 

' 

an:d·: Bi'ckf,ora.: 72 
' '  ..  , ,  . 

: ·. : . � . .  
qi-roµi;t :cour,t ·.qpinions ,d . •  tge ;D6b·§�n.:R:gJ;E} 
. · . . .  .,. . . .. \ . ·. .  , . , .  . .  . .  · ,  .  .  ' 

.. :·  I ., , ' �} '. l ·  
. • ' '  ;/ '. ' . 

' . 
. 

1 
 j . 

, , ' . ·:
. 

• •  ..  ,..
·. ;_ '. ;  ' 

 
,·  ' 

 
• ' . . ,I 

 
, ' . 

. Wp to thi � point we. ·have :been ehi �fly con·cerned with the 
' 'r 

 I ' •  
 

• 
• • ' 

Suprem'e,: Co�tt'>� -�� · �pplic�ti�n: of. 
-
�he '�obs�n. ·:fiil·�., ' Hpwe��-� ... 

� •  
•  ,, • • , • • j ' • •  '• � .,   • • • : 

' 

m�st of the ce�1·Sidt);S ; :tnflu�nced b.Y Dobson . never came before 
' . '   . . . . ' . . 

. ' 
. .

. 

·, .  ·, . 
/ . ' · .tht:.i :�upr·eme, . Court • . Som:e. und:ersta�di_ng , · ther:i, of ' Ctrcti;i t Court 

 Q f  ,.t\ppea:ls opi.niol1l aild · ·appl:t eation 'ol tb;e rule :will n�t be  

 · ", 70•I,b1d!. at,'107 . . .. · . � \, :  

7l�b�S• ·.:at lQB • .  ' 
7tas-�e· btbl1tj6raphy *n�t?A• 

·, ' 
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'· . . •' 

.. , 

I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 

.... , ._. I. 

'. ;,, _ ___,;_ __ 

~ ' . ,, 
'-• I 

' I ; ~ • ' 

·•.-. 

-. ~-

.. 

: .. 

'. 

• ... , •• ,.✓._-• __ .__T __ ,. •••- •---,,.- .. ...,,......,....0... _ _......___ •. ,•-• ••• •,-T_,.,_._,•,-•-••• - ..... - ,-,,_ 

,- ! 

'· -, 

' ~ . 

I 

- '1-

'• ~ 

......... 

I 
I 

I 

I 
I 
I 



' .. tcib wb.t·e.b til1g.ht well iava be·en reeolifQd• : on Qther g:rounda. and  
I , .,, _ • ' -

• 1ri:� •�� �a,.ea Be;t}@OG sppea::re · to,  ii�1ie i,een' dl ��t�guirah<ad ou.t. 
'1, 

  . ' 

o.f . .  an abundance of o�ution. A .  Ju.dg:e eould · .e�eilY td<f to hi.:J 

.opinion a Ja1"agtt'aph i;r two $howtn;g how ?11! et�s, . ci1f.f�r�d 

· .f:ronc·Dob.�og, iirid ·· thus elinii.nat�r to' ee�e ·ex-tent the li'i $k of 
. .  - ·  ' . 

re'tret-'fll$l · utl(l�r · ·the Do)u104& · p:rin¢lp1e:il• 
. ,  . . A ela1:ssle opµlion on 1tft:ii 'dchirt ·  finality_ one tba:t be e 

be�� often · o1 �E3d both by cottrt_e and eiu.thori Gn ta� eul>j ecta ,. _ 
. · · 'Vl�a �Witten ·t>-y. Jucige te�rne4 ,atin,a J.n. the :oase of �Jog!,\;m 

· Nat1,onfll/l. g2tnt��!t1.wa -. .!•:. :Co�mt::u#.$»�1·, ?8 . In . orde;
. 
to • '  aftim • • · ' •  • ' ' • • ,  ' ·• • .  . .   • , •  I v •  • 

the '1!.a:;g: Cotti't ·tn., tb,i s '¢ase• ·1t. \V$S �e•eese:ary for: · Judge �nd. 
to overrttle one of hill own pre:viou,s de:Cl $1�ns. A ,  .i�ilgt�y tl'10""" 
tat-ion f�oiil th1 a o:p1n1J:>n seem, p�rt:t:netit• . 

. . $0 .muoh · t�keti; . .  for ·· grint·�dt,- ,�he .: •<if_tiei'&tion. ax,ises :wneth,er 
we sho�lia ;ri el:d to the f-1.:1� ·Go,u,�.•· s . va lin:g th�t'- W'll 
-�ere �tong • a�� tha:t tt v,ould.' n.o:t follow u·e.: Wbat 1 t 
s$:14, �i1nt ot :(!oufae �h�a ou.r- opinion �n :t;ti.� po1nt, 
in; wtt1eh .event there woul<i• t\O ·longer be any eont.'.ltct; 
but 1ri tlle e� $e · &rt bar- it chance,$' tha1l th.i's :tt'�s n:Ot  
,fiap�8D.�d}' and• 1:f \he ease .v.ere !i¼n appea�_ t\��rµ a dis� 
tr1et eouz,t_,. Vie $hould. 0 li;$\ve. no. al:tern�:t:t.va btit, re"te.l/?'$6♦ 
a�t ·t11e Sup:tenne court h-aa· repe:$.tec.Uy' t1.&no111shed · utJ 
(1:m: so  ,:ant deeisiont; ·that 1t . . vto:u:1<l be _ 1�le, · ilo .:i;.-eptr$t 
th8III) , t�at our ,ower to . r.evj,ew .a ·ruling of tbe Wax 
Cou�t ts very m'<).�b more l.imite4 t�an :tn tne case o.f · . ·. a t:)1strtct ©c,u� tl, .Aa we und.e'r•ste.nd it,  te,for'?,l: ,we 
i:n.q.,,.sµb 9titut0 ·0\lt ewn ,lnte1"'pv·etatio.� of & . Pfov1.e1on . 

. et.t�t:b, llevenue  Aet, nQt oniy �µs·t. � nu,e�r que�tion 
. of. l,a.:w ,de tao}) i tselt front tlle ne'X'Qs of . ):$W- .e.:ttd. taot 
: $ s  4 · wbQle-J b�t 'Wa: nlu,st eo�al\14e tha.t 'th.$, Tax Court·, 
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h�s . bee� 1°ndubi tably wrong in · i t-s deei sion d·f  the 
1u:est10� which emerges; �eiiis�able differen.oe.s we 
are to re�olve in its favor • � • �ncl therefote • . . al thoU.gb pettSQWllly v1e are ot tJil& same mind ra,  
before,  we . th!nlt tllat we should ,  y:telJi . to t:he' itu�:i s .. 
ten�e of the  !fa!· Cau�t. wb:t.ob witbtn ���-�� : l�l!l; ��  ts l:'eallJ · t:he c:·o.u:rt ot la.ai appeal. One QU.eation 

, , �ematns� I t  IZ!:�y be ai?lted wuy · the sam.e re.asoning did 
not · ,1Plf, Whtn ;n •. · •. . { the  earlie� ea.ee) . •. • we 
reverserl the lloldJ:ng of the a.oard· o:f Tax App�ale, 
It  dtd.;. but .1n. Ailgust., 19.Ui  the Supreme- Court -h�<ll 

·-Xi<>'ti,. yet mad:e · �lear., as;i it not'' f .has, how str�i t-ly tl�· 
jt11'1Sdi���on  ie Ce>n,fined.  Q.u·:r . d$ei siott\1a•S thenr W:1J'Ol:lil • 
not u,d:e� beoitfse a.:$ ;a,n ar1tti�al questi(>n, 1-t 1w.af, 
but. because, by · •a&S'Ulflin,g 3·1:1ris41ct1on to ' conai<ler 
the qu�stion at tU, we; i%l,Vtide4 the ,P7i'erog&ti:ve  of 

· tb,e 'i'a:& Cou.rt and ·di.tSregarded the finialitf •of 1 ts 
oraerfh  1llit  f'i-n;�li t:r depet1ds� :�s we under st•�«,, 
upo'1 the added oomp,eteney wl:4�11 inevi tably follow., 
ftoin. concentration in· � special field. Jllb.y·, :i t 'tha·t 
·be· so,: we�or· indeed ¢V!ah the, SU�reme Oour·t 1 ts�lt­
$hould be com.p_etent to filf th.e ne$stu•e. ¢! ' tb.e Ja• 
Cour'bfs. oompatenca·,: and 0ht w,a. s��uld ever d,(¾cHL£trs 
t-he:t  1-t is ·wrc'ng • is '1ndia�d tiln• 1:ntetest:tnt. _ 1nq-ulry• . . 
whtoh ha_ppil$ it i.s: ·not n,eces1sary for u,  t.o. pvrsue/14 

Thi:$ opnio�, ttllile 1 t may not have :ee.pr�sented m ax;aot .cQn:• 

cen$u� of e-irotd.t eou.r·t thought oti· the ,Qobgog ma.t.�er� .  was t'Je.r tain• 

lt �utl'lo1d. tative. · I t had gl'ea't weighti be�e.n &e, .. 1.r, for · no otiar 
reason, 1 t • came trom: tne -p�rr of J'·Udge Iaea�nea · aina:. · a Juriat 
· ren��ed fc,� t'i:iost of �e \�uai1t1 $r, we .10ok fcr :in :a le.gal gi�nt •. · 

$'he deo1s,1on Cattle Wh:eni, iti tlie Adm1n1$t:rativ.e Pro·c�d'1re .. c.t of 
 is�e,. $osie t'ettd.ettoy to:wa1rd ourbins -El�1,rii st�at'iv$ fib.di ty in 

general w'as evident. ;'. .;tt �ay be aatii· nat 1 t t s,': • Q, c1,eseli'1t)t1on. ot 
the Dobeon rule $t its bi.gbe.at �o,1n_t.. Atltbougb. ·_·tb:e rule was to 

stani. !Gr t'wo yeJirt more; it w�a never agein to t>'e• �ub\i ected, to 

se,tous :attaok in the eourt.a· on th:$ old g:eounds. When :tt · •.fell;, 

1 t £.eU  at the hands of C<>ngress-. 

___........__,. ·""·:-·--~ 

I 
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. . r . . . .  : - ' .   
the Ta� . Cou.rt� fhe first,; the .A��strat1 ve Pr'ooed.u;:,i,e Act 

of 194.s,. l tnay ba\t$ affected tax Cou:rt �rocedure a11d did af:f eot 

td a lesser extent'. f1nali ty • .  The Act Qf June 25, 1948 ,  2 bO'w• 

ev:0:r, in one of 1 ts llli.nor .:provi.s1ol'la3 el.ee,rly �nd �eflni tel.y 

repeal.ad ·the feobso�. rule of fa� CO\rt tinal1 ty and subst1.-. 

tutE}d' a new guide tor �he appe11'at�l courts in the renew of 

ta,t matter$. 

' ' 

Son1.a m.e�t1on wa.s m0.de in di scussing . th� �ues.tion w·bethe� 

tbe· Tax Court . is· ao·tuaUy a ete>u:rt o� not� . of .its status -un�er 

 lao 6tflt.. $37 (1946) : •. 

$Public b$W 773 , j9th Go�gre/3s� 2d BG.$,$1011.�f  

3.rbJ.!l• . Seetton ae • .  
4$ee_ Oha-,ter 2, , WQ:t.fh 

 · . 5ttne·sl.n Elee\ris �. i, �eis§�po.,sn:,. : 16-2 tr (�ta). . 5'19 
{O.:C ,;A .; Sth •. 1947} ,  :anJi • l)f!W§�I .i• . GruAA11s@loner.• 16� F-(2d) 
544 \0.G.A. 6th, 1947) ••  · 

,.._ .. ___ ... , ......... -·-.. -· ....... _ .. ---......... __ _._.,._ .. _ ........ _ .. _.__, ___ .............. _. __ ...... _ ...... _ --· ·- .. __ ._, .. - , ... -
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· the Adm.,-ns-$»~-t-lvei :Prooedu·r.e Act,~•-·• 
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th,:dr <:if the At·torn.ey ,Q enaral p:rio.r to pasaa�e of the Act$ 

and '-1l·at of the Ta:it Cour t 1t$elf� 7 Of oou·rse, · 1 t i.s fairly 

tvell e,stab1i sbe4 that court$· a.re no·t competent to !fa tbetr 

- own �;ut�,9d1otton� tittle can be added to the evidence either · 

tor o� aiainst tne propositiQn•· 1\S t:he s.ituati{)Jl stands the 
. . ' . 

only -evidenef> ·wt tb Ff;:�l eutllor1t,, the two e.i.rcuit eottrt optn, 

.. tetis·, illi;iJca.tes that )he felt Coul'·t i$ eo'tfered by tho Aet •. 

But th�  qu,estitln may be la,gelt a:oa.d.emio,<fQr it beg.ins 
' ' 

to appear thJ t tlle ot1�tt,1; 4il"$ not rer,Uirin�r the . !.taJ C()urt to 
. .  ' 

oo$ply w1 th ·the . Aot• s pr,Ht�dtir�l,, reQ:Ui:r:ements even 1abUe; hold . 
' , ,  '  . 

tng tte Tax Cot'irt to· be an $.gency wt thin 1 ts I mean.tng •: 
 . .  

'section: e (a) of the A�t- 41sttnguisliles between SQ. agenay 

pro»er anc· 1 ts .!nembers .  8 while &eetion 8 (b} :1nro.vides ·for 

.p�oeedrire in o·a_sts· wh�te the .initial �e.ci. ston. 1 s made l>y a 

aubercl1nate otr1ce'r to.r -iub sequ:ertt ageney approv,µ.9 To com­

ply with the ,rovitd.<>n$ of Seo'tion a ('b) would involve a oo� 

pl:ete ,ev:i s1Qn ot the Tax Gourtf s tnethod- of hearing- oasesf tor 
that aection readsi 

. .  . 
P;rie;r to - each ·- recomn:1endei, 1n1 t1a1. or tent� t1.ve 
4�c1_$1on• . .  or decision 'll.,;)Oll sgeftcf re-v:iew of 'the 

&see Chapter i , _  note l.4, n;Q,:a,it 

au <!:'&:!:n:t:.tis!�£1S!.S!ll"II:• 5 f-,fMI, 1098 (1947) , lSIW(M) 

8$<J sta.t., 242 (1s4ie). 
' 9;tgg;. �. 

- ---.. ·-..., .•. ____ .... _.,_ ....... -.-... _,,_ __________ . ..,..,_-..... ---··-·--·-----···--.......................... . 
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decision of subQrdlnate of.fic�rs the partie& $.hall, 
be atfot-ded a :reasonable oppo:rtuni ty, ta, su?m.i.t tot' 
tbe consideration of the off1eer�· pal7t:1c1pat1n:g in 
S\lC\ deci sions ·(l)  proposed finding s and· eonc:lust�s, 
()r C�) exceptions ·to tht.i . -dee1 $ions or . �ecofar1a'enoed· 
t1ecisi:0n's ·ot subat-dinate . of'titers or to tentative 
·ag ency d�c1<�ion� 1!  and (3)' _su,:potting -�eason�·. tor . such 
exeeptiont1 o:r  p:vopos0tl t'1nc2i'ng s or conclusion.s.10 . , . . . 

. " . '  ' 

•� prea,·•di ,. Court pol.le., or ·11a.ifti tni!:tt1du'.ai .fudges hear 

eal:Jes and pre.sent ·their: opinion$ tn · the .name ot the ai<ancy i s  

c ertainly ina(l;eq\late under tbts $&ctton.. Something more like 
. . I • 

:the toll<>wt�g proe,ed�re w�uld be t-em,.uir·�ich: .Aft�� . hea�ing· . the . . . 

o'&Sei the 3•udge \1QulEll et.fer a tent•ativ� -opii;1:ton wbioh along 

with th.e a<!'tfersari.ea' texce1ftt.ona., propose� finding's , or eon� 

olustonia:u would' ·be re:viewed by tne agency as a whole. Recon--. 

s1d� . rq.t1on of ea.eh ease by tne .sixteen Jttdg�s would have to 
follow tha 1ni tlacl determination. ' ·· • . , ·, _ ' 

 ' . ,, , -  ,   • "  .  A' f ew. .-4tfficu1 t e.ases ere 
. ' ' . 

nud1e4 tta t  way now, when in the di scrEltton, or the pre.siding 
 , ,   ' . '  

Judge it seems necessery , but Vlith the pre.serit org(l.D1£ation 

:tt would be m4lrlf estly 1tl11poas1bl.e. to · han.<lle· all · coses �n such 

a m$imer.. . ':111.erefore•- the Ta� Cpurt b�s .simply 1g�oret1 Section 

a · {b) of the: Adm1n:t.strat1ve .Proc.e<lur� .Ae t �t'l, · so ta;r .at least, 

wt·thout running intd ti-oubl.e ·1n tbe :�p:pell,'ate couttt .. s�  ,SlioUl<f c 
j • • ' 

thi s proce.du�e b$ ;fo.tced ttpon tlle 'J!alt :eouJt>t., it would eeem that 
the tnerttable reol'ganit,atlon to' .fol.1QW wou-1d have to involve · 

the ore�tion of ii hi�rarthY: . Witbit/ th.a agenoyl a group @f e�m. 
,: . 

mission:er.e:,. ;erhaps,  to hear tbe evidence and. preSe1;tt t-he tni.�iel 

l.<l10·0* · il.i• ~--._._ 



r eport,: , �nd tb� agenGt  {es�lt ·cottipos·ea. of judge$ si tting g 
i 

-�. -
. 

two· · ,ca�e$: hevet )Jee�f speeit1ca1.ly . eono:e�n�d: · w1 th ;adaq;ua:cf 
·. ; . ,, •

, 

· ot ·'l$� C¢µ:rt· p:toc.ed'Qre under  tne Adniitt1 sti,iitiv� Proc�dtiJ-e �et·� 
. 
.  

. 
 .   '  i 

. -� '• . 1 ' • • .  

The f1t"$t, ·g�q!gn§\d, .!• q•qrum�fl�23Eit'lll · sheds . itt:tl.e ' light on 

. · :t�{ '�1 t\i�;tion,. In  it$ ®]iubl'ieheC �etitOi"S!cduin ·o,;,infon.· the · 

' fa,i: Cou�t decla:r�d 'th:at it was, ' �o, $�bj Eiot to· th'e ict,. ' The 

t�p a1,e:r appealed to th� ' eli�th Cfreui t;: \Vh.ieb, by tbe time . 

:t)f $,ppeai.: h$d det�rmtned 'that· the A:ct :ip'�Ued to the 'Ea% ' ,. '  _ ., • . . ' . . 

Covr't •. 12 . on' �ppeal' the ta�ay�r tn�Tf�d . that -�be ia� Court 

4ee:1 �1on be set a$i_de � view of 'its- inad0guet8 )ntoeedur.e 

u�der· Seettori 8 (4'4:) and 8 (b) • :· The. appellate court 'de_uied
. the 

 
 
  . . . : ' 

 : . ' . . : . ' '  ' . ( '   � . . ,  
,' 

tllotion with.ott t  comn1tiint and arfircfied the Tax C,ourt-. Sinee nei-

t:her oo�r't p�b\lsnea · � ru.11 opinto.n on the ·m�t"t�£�  tn,:e ·"crase 
reelly p�o:V.l4es seant bard s tor . for$ing ;·:a , :  oonclUSion� . The ·. 

o:tber O�,�ei howeve:- , .1$ 'tnore ipi:Ol'B)att ie. !�. the case of ' 
5£eg9�d�- ·!Jatn9· flata Ja_. · .i• · cN�ta��:or1�1;�3 , _ th� tax�f\tyer · a.sited  

., .  . 

the N1�th Circuit to, set t!$·1d,e, tlle WMt Cott�t , findtngs ' to11 the 
.$'altle re.a.son. 1np;deQJU�te proeea�rJ  Utl4@r e,��-t,1Q�· .ilt1>Jt: : Wbe 

Cii."teui t Cot:1:rt; said in- parts 

Assuming rithout deo1di.n� tha:'t t:hs !'�x Qourt may: -t'1 
-. :some respee,tsi· be' wi thin tbe ,scope ot. t�1e: Adwlni.stra. 

' ' 

. -r  . ·  . . • .  ,        , '•  '  

{ ' ' 
: :, ..  � :· . ;  

llsµn,tt note �-• ' 

. _ 18iio!ii'>!f! l� !\\\Sttta and D.��&9,9 eases• supi:a-• . � 
. lJl,70 f(t;d) .190 (o. c. 1  •. 9th, 194$t. 

.... --•------·-........... _..., ___ ., ___ .. ___ ,_...,_,.--•··- ___________ _.._ ..... _ 
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ti ve Pro•c edul'a Act .. • • we think tha.t Section. · 
8 (b) is  ineppli eit'ble to T�;lt :court procedure;: • • • 
Section a of the Act • • •  provitl�s th�t f!fw'othing 
in thi s Act . shall be construed to :repeal del.,egatrlon;s 

9t authority as ,pr.ovt.dea py :c1evtnl4 

'.lhe· opinion goee on to .�tte stti!Wtory l.lUtbori ty �or the pro ... 
  · ,. .  j: 

cedure toll.owed by the :tax Cotrtl.5 and oeneludes itbat the 

delegl!\t1one �aed in Tax Cour,t p:roced\ire; e1nce �peoif oally 
' . ,, 

p:re.seribe4 by laii, a11� not �f'f'eeted by· the 4�1ni strat1ve 

. Jttooedu:re. Act. A footno.te to the opinion: rema:rk:� that Congress 

was aware of the. 1mpraet1 eabil1 tY of •:1�pl.yi.ng Se�tion 8 to th� 

1'� Court. l t  i s  not �ade .,a.t al.l ele•i,. wny , if  such awar'3ness . · 
exi sted. i.n Cong're ss . tht3 fa� Gou.rt -was nQt epeoifical.ly exemp ... 

ted from oomplianee with , the Aot. 18 

A-side t:roll1 procedural requi.re.ro.entsj the Act. to � ,::,me un­
f,!Hllis�red degree $ff.ected. the tiQ.el.ity ot _TJllt Court deci s1oQs • 

. Section 10, vthich treats the subj.act of ju<iie1al: revi ew, _ re►. 

·t4Uires that appellate courts e�allliha th$ whole r'eeoir'd #01' 
. ;J 

?hi s  - seems t() btoaden · the $·eor;,e Qt, 

late cou:tt W$ S instruote.d not to let 1 ts eye ."rgve about-; n 

bu t t.Q east it 0 4:tt«ilctlt and pr1"1�r1ly upon · the ; ertcieince in 

i4ilb\s\•. at 198. _  

152a -u.S . C·. �. Section 11:05 (e). and 1118 (a) ., 
 ti 

 16Tb1 e 1 $  rn-ere speculation• but CongreS$• :it.11te the Attor-­
n_ey General, mAy !lf.rve thought tl1.t1t the Tax Coiji,t -was not covered· 
by tlle Act. · ·· 

' 
.review· a.s defined. tn ·;the Oqa·l-\ilh.. @t:t19P:1:·,c:ase >wt.ierQ \he-~-:\~•-

I 

I 
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su+1po�t <i?f thos� (d$terzninati.ona) mad� b1/' the T�$: Court. tt 1'1 
, . - ·Som�rthing les·s than an examination. o.t tbe 11whole reeo:rd• is  
i 

. ,   

apparentlf eontempl�ted there. Whether or not the Admttd. stra-­

- · .. ti.1e �roced'1t-e Act 'real�y inten�ed tq or ; in ;r�q:tt ce operated 

to etfeet revi ew ot f.$.� C0u1;t �e-terr:nnatioas · 'l)Y }emphasi zing 

r.evtew of the nwn.ole record" i e.  et1ll -a «aue$t1otf, w1 tb some· 
. . 

evi.d�n;ce and autbort tati ve opin:ion ()rt beth side:$ and"noth1ng . 

eortc1t atve on · either, - sidei, 

In s��aJ'izing the ef:teot et the Aot; on tba Tu - Court. 

it ean o�l7 b e  sa:id"' that there 1 $  reasonable ·do-gbt as to tbe -
 · appl1cabi11ty of the· A.ct :tn the first pl�ce; ant in the  

second: pla-c�, even 1t tbe Act appiie& in genettal.., the . impc:,r .. -• - ·1 . ' 

, , ;• 

t�nt  provi.$1ona _ · relati -ve to prQoedu_re ��y.:,  ·(>t may no�:, One 
 �, . � ' . 

eii'c\li;t cou�t opinion hardly· gives us  tlie· final;: an.swer.  That 

final answer will probttblY : ha·ve to . co-rn.e :from th;� Supreme Court,  

and some tilllo inay el�p t3e  betore a . .  deo1$1QQ conf11c'.ttng w:i th 

tbose prev.tously· di scu ssed Cring e -;he �a,tter to that  hlgh 
;!.  

tribunal'' s  attention. See'.tl:tQtt ·10 ai  tt  �f!'ecte<l Tax Co�rt · 
• 

 • 
• 

,. 
1; 

fin�l:tty hMf been.. 1n eft�ot,: repealed.: , 
 , : ·. ' � ' 

_ The Ac t of· June 25,. 1948:, was ea·sent1ail1y ;1 ,a ll'evi s.ion of 

·Title- 2_a , . Un:1-t�d State,� €ode, Juefi.teta;ry and Ju<;l:iei.tl Procedure .. 
,, 

fhi.s revi.eiot1 • becante Qffecti.-ve September· 1.-, 19� .  Only one 

{·1944) · 
. . . , 

., 

' ... -. ·:~ .. . : '· 

' .. 

·•·-' 

' ~· ~ . 
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provi sion � the revt sion was act,i veiy di. scus s,�d · and debated 

tn Congre�ni, &nd that 'was the min(Sr · p,rovt ston. :rei$,tad · to the 
 .  . ; . ,- . '  

 tratt Ccmr t� 18   ·:: . .. 
!· 

'Jlhe 9r1J.1nal bill, -:a. :ia. atzy.14, eon:ta1ne,d a ,section designed 

. �q .ipake th.e . ftli-x Court :a � cour't or record, " to r$ove 1:t .  entirely' 
ii 

· • :  t:;rom t'.he eJteeutive br.aneh ,of the go'fernrn�rrt, , ·to pla.:ce tt aef'in--

.t tey witbin the jud:icial._ system, -and to repeal and eras:e all 
� i 

•
• 

• ' • \ '. •  , 

e-ffeot.s Of the DqbSg:Q rv.le.-19 1-� legi slator� ttere di .issa t1 s  ... 

f'i ed · with tile PQb,mon :r�lca .and. were . ce>nce�nedc about. :tbe  po s eible • 

. ,et'£eot$ of the -Admini strati -ve Procedure ·Ao·t  on the . '?lU1 Court� 

!hese .vtE3r,e .  p,ro'bab.ly th'e -ehior eQntd.d.erati(;)na ln ·�esi-rins tb.0 
,, 

change .in . i.ts s t1atus:• It  1,s suggested 1� the rec9:rd t however , 

that a .  oert�in a:inount af arnbi tion oo. tt,.e. pal't dt · tlie. T-a:x:· '      
. 

llepreaantat.� v-e Sam Hobbs of 4lebam;a,, a '  mJ��er ot tbe 
   ' 

 
 . 

. ! 

Judicj.aey. Commi ttee, was an. active propotient : of Jl. a. 3Gl� •. 
 • ½ 

li'i �  l'ematks on  Jun& .3Q ,  l947J <a.r�: qu1>.�� - �1lu.tn1n#t1'ng.' , Aftfl}r · . 1! 

16A x-ept>int . .  ot� the Aot tog�tllet with . 1  ts e�iirplete · }l.egi s• 
l a tive history -�$ derived from oounn1ttee lle$l'ing S and revi seF&• 
repQrts wa,13 published 1n a separ.;lte .voluin� ae., .  p·a�t •of its .  'c , � . Pt,rur:r:msstg�al 8etj!.Si t)y  tbe Weet �ui,li shtng Co . -�� ttr�� 
Edwar,d. , ·-b.omp son: .o .  o.:f \.flt • .Paul. Thi,s volume , i ;3  oi ted bere .... . 
a.ftei1 as slieg1 $lotive Hi story. n !heee firls were e.rap1oyed by 
the m,u se .J�di,c1;�� Co:mird,t,tee , to p:re:tp�.re tile rev.i ston of fitle 
2a. !bey worked on the · pro.j act .fo·r f:1,ve. year.a beginning in 
1945.  

. 1$;hic� at 1ss1. 

•• .... -~.-, ......... •-•- ,.J__. ~ ---....:.r-•-•••• •• •~rn • £• •,-... --••-"'• ,loJ-•"" ----•" .~,•--•~--•.,..........__.~••-~ -•• -
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disousstng tb.e ll:1-ekgrotil).d .of the . revtsior a$ e �hole,. : lle comes 
i:o �ha� he calls D tbe i ssue ,. " tbe que�t1on of the Tut Court. . .. . 

. 

:;�le$sed. w.ith tbe JudioialY Ootn¢1itte.iJ3l e  t:r�a.tIDen� of. the !a;& 
: ' :: . O�f� .•  The· Ways a:,;1$, �eans Coniin��tee .  telt. , that inytbJng o�n� .

 ; ; ·, : , > �eritea with ·t·� a�int'e;t.t.a't���- ��ould; pro:perly : �$ in tts pu� · . .  :� .� - · •.  . . • . . .  ' -,�;>•::- · .. · _  : . . _:• . . ... , . . _ ;' _ _ ,- , _ , . : , · ,   fl , ' � .. · .  .  :._ 

· �\·ew;, e�rpee:1,all.1 s:ince '.tbj!El: Tq,ix 06,�t w�s ·not a truer  qourt ,e.t 
 .  :  . � ·.  . . ' 

 
, ' · .  .  

; 
 

all. i · R:epresel,lt�t1'.ife: .�obbs di savows at length< •v attempt by . 
the J'ud1c,1a2ty co1tti\'11:'tte,!i 'to encr:<:>aeh on :the pr,es�•;rvee •Of • th,e 

. . . 

Co� tt<3f> ,Ob: Wt\ye, �t,1.c¼}'M.ea�s:, - l:>qt i-i·e ·cdinments tb�.t �11 .pl:lases 
' , ,  ' . 

. , ot  his ·  eomm1.tteef s 'wo-rk to'.\lob more or less , dire:etl,y tb.e work 
,' . /  ,  

 .  , . '  ' . :  ' , , : : '   

· o ,r <>ther cofl11ll.1ttees', · .  S:e thEr!). r,y1�w1:3 the hlsto�y and. proce. 
dure of tbe ,  Tax. Co�rt noting e;"pecla.lly :the .  jud�oie1l nature 
of tbe 'body ii\nd quo·t�ng Chi�f J:usti.c� Stone_j $&iz'.la;tor George, 
President 9oq11d:8,e t :�n.d> eten W�y::; :ind. lli�atl!:l . Oo�ttee report a 

, ' , ' 
, •  , • , • ' • • I 

to prove th�·� ha 1 s deali·ng with .a eour�a ,��per . concern of' 
• 

• 
 l , 

bi s oommittee� .20 ·  'i 

Ba:�1ng justified in d.�ta1l .lliA) :comi:ttee,.: �  fight to 
d,..eal. w:i th the t�x Gotirt, he then, bri ,ef�,: just1�i. ea th.$ $Uh ... · ' ' . .  ' ' .  � .  ;• ' ' 

stanttv� tre�t1p?nt• lle criti�izes tb� . then pr�:,;a,ilin$ lack 
of. :r�:rtaw of 1.'�,t Oou.rt ·•.e·e1 ia1�ns, :sa;yl.ng tha�. t�e poor ll\an, 

i .  • 
' ' 

\Vho ctinnot aftor.d . to p·ar the Cott1tn.1�$ionettts at;•�esslllen:t; g.oes 
' '  .  . . 

to. the TaJt Oott-�t an.4 gets the Q,•a.r .. :fina:'l teetsion tf ,one d1J.<.lge. 
' · . ' , ; . '   . ' ; . . · . .  ' . · .  ' .  - .  , ·  , !  . . , . .  

The, :rioh mxan, on the Qtller b.an.(l,. 9an p. at the ,alt. ;3e<al!I redres$ 
: . •  . . .  , : . � 

l· 

' · ,' 

. - -·- ·-·-·•-·-,-------- -- -- -•--·-·----------- - ·------- -·-
. '. ' 

l 'Ii appe~r.~ • that the Waye end. llleans .Comm tte~ . wao not at all 
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in t;he D stric t  courts,. - appeal, · i-t hta i s  �o rA1nd¢ti• . t,o. tbe : . 

¢i:tou.it· , courts , and.; perb�p 9;  to the Supreme . Co��t.. ,Repr$ s:e�� 
. .  .  . . . ! ' •. 

,, 
. ti.ttve· Robbs apparently n�d no qbSectic,n to tbe on,-:met1. deci s- . 
;ton . of · the :Tu. CouFt if .1 t coul�: b e  p·roperly r�vievtedj l:i'Ut; hG 

· : and ,, · ·a•e> later even:ts prov-ed_-• · a. e6nsiderable bocty:· of leii slotors 
; , '. I 

 ·stiob ,deci-sto�s 'Ulide·r. D.q'h l}gn t�, Comrnt,Jsi6na!!._ tnib - �ud-1e�a.ry · 
• 

• • 
• 

 '   •  '  • •   • I 

• 
• 

. p�ooedu:re . c:i�pedi•t1o-g.·sness., ooll,p se under in.e . aj>pl.icatiQn et 
,

 
 

. . . ' ,· 

Section 8' of the . -Admtni .a:trativ� P.rocQd-u,,ro A.c-t , 81: ' ' 
.  .  : . � ' . 
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. It  . $eems: · te.11' tQ $�m up the Judiciary_ Com.nittte(¾t $ att1.� 
1 ' { • • • . • 

,' • • • ·••  .:  , 
• . 

• ' ' ; '. 
. 

; • ' , 

tude, · thus\ fhe �$-X .�Q'µ;Jtt� $;$ d..-n.:'�atl: e$S<7n\ial$. !l,i1 co�t • 
 , , • 

 
, .  : ' . ·  · ,  : .1 • •   

 

• 

: 
: 

• 

'  
· : 

• • • I '  

There,fore 1 t l � fltthi; :: d�t j�riad,fo_f;1on,- , We l.)a�e ,g,reat respect 
. , . . , ) . - , , 

  .   . . 
. 

. .  
r , . 

for tbst body and its rec.Gird a:nd are, atra1d , that i.t.$: hitherto 
' ' ' ' .  . : 

D.obJiQO deoi ston i � working to deny ett'1al j:u.sti(l� to tbe poor-
· ; • · , -

• ' '  ' • • 1) • •  • 

. ' 

.ran and to · tt1 ye. tlle we-al.thy •in,div1.dual a "oettet b�eak" ·1n. the 
. •  . ( ' ,  , , , . r . . 

·, 
s<:>1ution of the prol:>lem i s  to rn�lte th� JElx .Court a oourt of 

·-t"'ecord _ in · _ tbe judi 9ial. departrnen.t and thli$, .. S.r,i bne act, to 

�e�o11e 1t  fro.$ . the scope of the ��ln1 �trativ$ Jroc.ed.u.ve Act 
  • , I ' ' ' • 

and to r�m.ove from 1t13  cl�c.i aio�s a oons1derabie:: port1on of 
': -

 
' 

i ts e;4m.1n1 S·tra ti ve final! ey.: 
Later op in the debatE? g�ppe$entiative I)Qug�ton e_pi tomi ied 

I 
I 

I 

I 
I 

I 

\ . ,, 

w:ei:e not pl.eased with .tbe· s:4:1:irtni strati.Ve -f1neliJ;-y EhlOe_t4e.a, -
. , • . . .•. ! 

Oonunltt~e wae :;,al-~:.;--f.earr.ui,_.a:e$;t_ftlie. er:eatc vttt\l~ of +fax C:ourt · 
. ' . . ' . ' .. . . 

_c,,-:! . ,' ' 

ad.Jueto:umt o, hla· ··d1.t'fe:oenQ~8 with the. C_o~$.~si~ne:i,,- Ou._r 
. . .. ·,-1 ' . . : • . ; • - ' . ' . ' ' • ·. ' - • . -
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the di sillusionment Gt the .legi. �lator, �hen be ohj eo ted to 

the prop9$ed (.}h�n.ge on ground$ of eco�crny, saying .� , tJl'hy, they 

. would Qot be  a eourt if they did not want their b't'fn .butld1n�r-th "22 

Th& fit;;y-i and . Means Comm1 ttee  ,was rep:re$entad in the 

debate cnteflt by Bepresent&ttv� Dingell . Be to;ld a sad 

story of itd.ecei t and mi S\lllderstanding tt 23 induce,d by Ueer-
,, 

tain member s'1 of · the Boa1�d .or Ta� Appeal.s to a?_t,rove the 
·, 

change in nam.e. !'hes·e members we;nted. the name changed in 

order to nake it easier for them to .get space tor hearing $ 

in the teder�l courthou.seo a.n4 to provide a ti tie for counsel · 

to use in addre$sing them. M'� . l>ingell went on'. to say that 
ii 

hi.s oomittee feared that tr1e ttosmel. wa s gettir 4f hi s· no se 

ut:>de:r thra tent� and that the Boa�d inembers were-:: trying sur-rep­

ti tiously to s.lip on the jud:leial :rebe.  The Coinmi ttee wa.t, 
r eassure,d only beo us� one · of i ts members, wllo hMl a brother 

on the Board of iax Ap,peals,  convinced them; ths..t mt ''delusions 

of grandeur" were atfe-0 ting the Boar�. 24 

� new argument is enoou.n.tore� at thi s poitit in the debate, 
ii 

tbe fear that transfer of the tfu Court to the _,judicial depart-
,: 

ment wtll result ultimaitely in diebarment of a�oountants �nd 

other non1"'attorne.ya, vno have e.l;wayo been �11,ow,e& to practice 

before th.e Wax Court.  Mr . Pingel.l attt!ibut$d much of tbe pa st 

23��S• ai� .. 

24IsU• a1t 2005. 
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success  of the Tax Court to  its  informal proced:1-re and 

expre s sed  some certainty that , once  in the judi�ial depart­

ment , thi s fe ature would be los t . The Ways and Means Committee 

held no brief for the Dob son rule and most  cert ainly did not 

des ire Tax Court procedure to be re�tricted und:�r the Admini s­

trative Procedure Act .  It was therefore sugge sted that the 

b as ic purpose s of the Judiciary Committee coulcJ be achiev:ed 

by substituting for its  propo s al provi sions to (redefine the 

s cope of review of Tax Court judgments and to �xempt i t  from 

the Admini strative Procedure Act .
25 

The remarks of Representatives Hobb s and �ingell point 

up the oppos ing point s of view . It was sugge sted by the Ways 

and Means Committee that 'thi s was a "lawyers 1 bill"  and by the 
,. 

Judiciary Committee that the " account ant s '  lobby " was the real 

opposition ,  deve loped in the remainder of the deb ate . When 

the i ssue came to a vote the Judiciary Committ',ee won by an 

overwhelming maj ority , 342 to 23 . 

But in the Senat e the s ame story had a dffferent ending . 

There , those  who held the views of the Ways a.rid Means Committee 

prevai led. The Senat e amendments re j ected the transfer of the 

Tax Court to the judiciary , ignored the pos si9 le application 

of the #\.dajµi strative Proc edure Ac t ,  and amended Section 1141 ( a ) 

of the Int ernal Revenue Code to read : 

25 Ibid .  at 2005 . 

, ,  

.... -· -- - ....... _.,. ___ ... ,. 
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The circuit courts of appeals and the Unit�4 States 
Court of Appeals tor  the Pist;t:iot  ot tiumbi � shall 
have exclus.ive jurisdietio,n to review the da,ci sions 
of' thtai TQ Court, e�ee:pt as proVide4 in seet1on 12�4 
of title es of the United States Code, . 1n tf;l.Ea same 
manne:r mi<!. to the same extent as decisions of the 
dis trict eou.rts in .ei-vil act1Qn$ · tried wi tbQut a 
ju_ry; emd the judgment ot an:y such eou.-t sh�ll be  
final, e,ceept that it shall be  s'Q.bj aet to review· by 
the Supreme Court of the United States upon sert!ora�!, 
in the manner pro'Vided. in 3ection 1254 of title 28 
of the United States Code. 26     

The iouae acee1>ted it    ,1 � . 

 . 
in order to av-oid J eop�rd1.ztng the passage . ot th$ code revt s ... 

ion which wa.s con�idered t.o be mU<!h more imporiant than the 
. � . t, 

one mtnq� pll'oV'i sion relating to the Talt Court, 27 . even though  . ' 

there wae in the Rouse strong 1.najorit,: support f�r tbe propo� 

sal of it$ Judte:t.ary COl'.IUd. ttee. Burt'b.errAOre, th� nouse did 
. ' 

g ain � adjustment of' the revin situatt.on which:. was in 

accord n th the inaJority 111e-w. Exactly why the Senate did 

not $pecif1cally exempt the Tax Court from the• Adm1n1 fJtrat1ve 
 ' . ,. 

Procedure Ac t is  not ci.earr trom. the :record, out ·_1t i s  clear 
that fears for the ri

0
ght ot non-,:1a11�ere to prae t{1oe before 

the iax Court -was a major , it not a ccntrQ1ling. \factor ,. in 
,, 

bloeking , the CouJttf s trans:f.er to the Judici$.rf, 28 

26Pub11o Law 773 , 80th Congress, id €session• Section aE>. 

27ttI,egi s1ative M stocyn at 20�. 

280f. M • .  Austin. uaeport Q.tld Summary of Testimon1 Before 
Senate Comrn1 ttee on H. R ..   8214, 11 8� Jgui:ntal, � Ao.9ou.nt(l.nm,; 
476-480 , .run�• 1948 • . and 0:tnst'.i tute  Stater!l.ent on tte _ 'tax Court . 
Before' s.enate Committee, " 85 Journa;t, of Ageountans,z; 511,.;.fS:13 .• 
Jµne� · 1048 . · · · 

Ii 

.. '., 



Section 1.141 - (a) · ot .the Internal Revenue Co�e having been 

aniended -to provide  fer tevie:W of .Ta:x. Oou:rt: J�d.gmen·ts, - n1.:n the 

sa·me I �anner and tQ the ' S(l�� e.xte�t a,s :d;ecl,s,ion's o�t . the ' di st:V� 
, , , 

courts· in e1 Vil- action& t?1ed· wi tho\it a j,u17. P it behooves �i 

to examine ,that. m.ann�r· and extent� Rule ij:8 (a) �·f the f�dere.l 

Rules ·of , ('Jlvii ·Procedure tA¢topted in 1900 gove:rns : such review • .  

I t  re,a.dsa 
' ' 

l:n ·Qll actions tried upon the ·ra.cts withou.t ;: •a 
. jury , ,,r . w1.tb an . .  adn�ory Ju,Y , the eou,rt stuU1 . 
find the f$e-ts .epeci�llt and  $tats sepa.r,ntel:y 

. :lt�  conolueions o·t le.w tb.ereon,. • • Finding s ·  of 
f�ct· sluill not be set a-s�de unle$S clearly erron­
eouJ3 ,  and dUEt re��r4 shall be given tQ th,e .op,?or- 
tuni ty of the trial court to Judge the credibili ty 

 of �e · w1taes.:1res .   . 

'?his new stands.rd -Pf :revi�w $ppl_i'ed to tµie :ire� Court i s  

a most definite deI.lia;l (!)f admin1 stt-at1ve f1neli � and ·�ever-' 
s�l, 9f the . Do'b§?.S principle. ;Unde� that rule o�r 11clear-eut 

. '  

r:,n,1 $takes ot lawtt . justified reversal... Here all ti:U(;),Sttons· of 
,, 

law; all m.iited -question$. o·f- law and. faot� P,,resulriably all 

"questions. of . proper accounting n under the law, :�1•e teVeTsible. 
• ' ' : ;J . \ 

Only ·quE3stion,s of ·taot Mf.:l_ finally resolvetl ln  t)'ie tr1al court,; 
,i 

and eve11 they wil..l, 1be ,r,eve:rsed if "clearly er.ropeous •. " 
' ' ' 

Tni.s ru:le is not as sbatp ano dEafini te �$ i:t t appears to 

b e  Et-t first glancEt, �e old qnesU ofi, ot l.aw .and fact 1 $ he;re, 
,; 

in all 1 ts ·rtgor. What i s  a caueetion Qf law? vniat i s  a question 

of tact? f{epresentatrve Reed of Illinois 1n d1 �cUS$1:ng the 
' . 

ata tus of Tax �ourt decie1ions under Fidle ·02. $al�,: 

Thi s ·bill does not atteznpt to · def1ne "wh�t t s: $ 
question of fact or what is a �uesti()n of l.a.w or 
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to anmrer any . of the other colllplicated questions 
vihi,oh would be involved in spelling out �. nqvo 
the . comp,lete  see>pe of . review. trhere is  no neoes-
si tr to 4o tb1 $• I t  is  sufficient. that whatever .the 
scp·pe of review' o"\'er ei1il aet'i,ons-,...whetner t1.ax 
cases or nonta:x: . oases-com1ng 1 from the 41stt1ot 
c�tirt$j the san:;e �001,e of rev:t.ew,oshou.ld . exi;�t over 
case$ co-cu.ins from the Tax Qourt. ""  

,. 
' . 

The form,al; r�c.ord of the tull Cot?lli11ttee ot Judiciary adda to 
i 

the view the st0,teme11\:. 

The ;d·tsti..r1cti®.; between queat1ons of law and {lUE;)S­
tioi!lS 1oi faet t.s · one vtelloj,establisbed : in tb:e . law, 
and one . W:ith wh1ch · l��er$ @4 judges have long 
b eer tam11lii:-• 30 · ·  

- Con�ir·ess see�;trigl.y was wi.liing to trust t»J anoellate 
' : :, . ·-

courts td apply their, trndi t�onal d1 stin.ction bet'W<aen ta.c t 

and law to . ta:x m�tters V!lit;bout - guidance·. Q'tiher tb;e.n "in the. 
' .   ! . < • • 

. , 

same · manner and- to the s«l.11:le extent a.a deci sions . !Of di striqt . -':  , 

courts:� " !bat Congress really evtde4 the basic ,i $SU.0 in thi s 

connection  has been suggested• One eould w1 sb that \he whpl.e 

que·stion of r ev1ewab111 ty and the a.rtif1oia1 dist1net1on 

b etween fact and law wbicb 1 $  so material to its solution had 

b een reopened. and; tbou�bt ans fought th.rough to :• & satf�d·ac toey 

concl,u sion� liowevev, thet"e i s  much to sui2gest �h�t Congress . 
acted 1ri a moat practical and realistic  way to �ccom11li sb its 

obj e.otive . 'ifhe p�esent review syste'$ as  applie.d to di strict 
. I . 

l1 1 

It  may,. a.s Congress _suggest$, be  d1ff1-

S9 ff1e,gi sl'tftive 8i storyt1, at 2037 • 

. 30Ib1,d, at 2039 •  

........ , ................ - ... -.,,.-----·•-·---,.,-·,···· .... -·· .......... ,.--.. -·-----·---· ........... ,_ .. _ ...... 

·, 
court.deeisioris works, . 

.... 



ee 

ou.lt to Wlclerstand and expls1;1n . out it works .  P �:rhaps one 

should av<)id t:tnket"i,ng with the machine a� lo�g· �s 1 t oper-

' f, 

fbe answer must be a nsgati:�e. 
,, ' 

A�mini s�r fitive finali ty . tbat• deference to a deei ston r-e$lilt­

ing · from the reV'iewer •· a 'tecognit:lon arid apJ:reci-fl�on of •e!$per-­

:&:itbough not y�t- & eouJ>t in 
. I: 

the most eoinplete sense, the decis!-ons of tne _ �a� eO\l.:rt are .  , 
treated ex�.ctly like tho:ae ot a court. �:ractic�:f'ly·  speaking , 

'ti 

- the fax Gou.rt, like the dfstrtet courts. ha s _fin,�llt'Y, ao to 

tacts ; Uhl:.es$;: o:f eourse:, ·1:ne <ieoi sion 1 s "�ieariy aFronepu$. o 
. !l  

. . 

All other ftnal.i ty_ bas been e��sed� 

The p�r� se, « ele$t'lY er,n:>neous,  t1 hes been �,nterpret-ed 
· by tbe courts in scores . 'Prob:abiy bv:ndre«as . of 4ec1 sions. A 

· few princti1l.es deri v�d. ti-om so1ne of _ these deois.ions 8.re �1uotea 
· 1n order ·to · provide some b&sis - tor es,timattng -t�e d�grae or 

' , .  

finality as to faote aecordeii· di st�iet · ·courts and the 'fax Cot'lrt. 

The revi ewing court does not �eview the evidence as 
an ori.g.in,1;1.l fact-finding tribunal , nor doe$ 1 t attempt 
to aettle conflie_ts 1�levidence or to determine ques ... 
tions of areiibil.i ty .   i 
The requirement of thi s rule · that finding er- ot fact 
by triel. jt.dg�s be  accepted on, appeal. u.nless clearly 
wro.ng doe·s nQt compel reviewing eeurt to gt ve any 
spee1!'1e -weight to trial court" s oonolusions of law, 
and tne questions whethei; special findingst of tri al  

.', ... 
-' ., 

I. 

. ate·s •. . . , 

. : .. ·c$:n· tb:e desl"ee .Gt f-inali ti eeeorded 1aJ Cott.t~ ·r!.ect 81011$ 
'. ' ..... ; 

r 
· ·51oam:p.na Corpore.·tion v. Bat-f.'i&on, 11, ·F(a:d)- 400 -(c.e·.A •. 

'ltb,. 1840) • . - ~ . 
I 

I 
· I 



· 1  
I 
I 

·
1 
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I 
judge •re. supported by evidence ,   tu>.d whetbet; special 
findit:iJ;S  give rer�ui site/ sup:port to conclu�iQn$1 ot 
law rendered thereon. ape ,xueattons open to eons (ler-
a tion on appeal� 38 

Thi s rule does not enla�ge dl ser.ation · o:f Circuit 
Court of Appeals in pasia1ng upon p-r.obati ve force of · 
evi.def).ce,  but l 0ave$ th;1e court wl. th funotioh of 
reviewing finding of t�e lowe.t' court without pass• 
ing o� the evidence sa �oto. 33 

l .  

The find.1.ng a of tact oil Federal i>i striot Coµrt a,re 
presumi,ttvely oorrect . :but they are not c��lu

3
i�e 

on apyeal if against e�ear vteight of evidence. · · 
. ' . . 

i . ' 

Subse1:,tion (a) of this irule contemplates a •:review 
by th,a apJellate court 1 of the suff1eieney o,f E;P/1-
dence to au stain the finding s. 55 :, . 

I • ,, 

Where facts are not in / di spute.  legal dedu�t1ons and. 
concl,1aions . of law drawn by District Court, while 

· wo-rthy of great consideration, are not binding on 
Circuit Oourt of' Appeals. $6 '  

I , , 

:wriere record $Upports �he erucie1 finding s i of fact 
by trial Judge,  reviewp1p; court cannot hold · then1 . 
to · be nelea;rly er:roneofs., within terms of this · rule. 37 

Where ai1ldence relat1nk tQ alleged contract was do¢-
 

umentary; G.n<i there wa� no conn1et in tbe - evidenee.  
provi sion in ·thi s rul e( 11tnlting revi ew'ing eourtts 
author1 ty to .JHl3t a sid.e' t�;al court' s finding s c.f · 
fact were 1napp lieabl�. :a 

....._. ____ _ 

32 . · !&g •  c;it. 
I 

I 
• I 

I 

I 

38\lebb, v. Fri scb. ,  11111 (2d) . 887 (c. c� A. 7th, 1940) . 
 i :' 

34sfat$j term Mutua� A�tomrbilm Zusurance £$· ' l) B99acci , 
lllF ( 2d 412 • C . A. 8th ,  �940 • .   ; · 

I 

35Lnn ,..; + 
.� •  � ·  I 

I 
36��1cago .§1 N .W,B ,Sg ..  ,1 llOJ' ( !d) 425 (c� c. A:. 7th ,  1940) . 

I 
, 

57ai;:s.;y;; McFa.m3 & .Q,Q • .%• R§n'!Ait..!t C,on;:01 !, :.Q.2;•• 109 F ( �d) 
(c . c . A . �nd, l.94:0f. ; . ;'  · 

I 

58Q..fl•.i• Mi�ehei1. 104 ,9(2t) �43 (O. c . A. 8�h ,  1939) . 
• , ,  
' 

-1 

-·--·-.-
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Req,1ireinent of this rule that flnding s ot fact by 
tri$l judg e be : accepted on. 1\PP<ial u1µess: elearly wrong 
formulates rule lQng recognized and · apf)li e<i· by courts 
of . eriiui tr. 39 _ 

· ' · · · 

The trial court' .s findings· a:r(l) entitled to ·great weigb.t, 
' but wbere th�re 1 $  no di spU:te j.n evidence i't is the 
prov1nce · of the appellate court to- draw its: own legal 
conolu,stons tb.erefrom. 40 · · · : ·  

" 

Tbuti we see that the · Ta:s: Oourt is  �till ttJJU $ter of tbe 
' 

 
•  

•
•  

•

: 

• •    ' •  • • T '  • · •  • < ' • •  • , ,  0 , ,:  • 

· r�ots11 and tll� �p�elJ.ate court (llla$ter of . t�e l_�w, n 1:be e,ppel-

1a.te court nuiy, hotvever , review tle lowe;r · c_ourt� s findin(irs of 

r act to be eure that · they a.re suppoi'ted by Jll)f'f_icient evidence, 

sometimes considered to be 0 su.bstant1al evidene�, n at any rate ' ' ' 

not nagainst the clear weight of e\1iden.cth " 
The Cb\s9go ngd NorthWSM\er:n, the erutg�h,e;c-:-J oyae, and 

' 
the Mitghel!; case quotations (note.d $6 , se� and · 40) ue espec-..  ( 

!ally partinent when they are considered in eo�0etion with 

the Tax Gou:rt. There 1$ mo�t frequently .l;i.ttle ,, or .nQ conflict 

in eviden¢e before that body; the raets a.}:'e eo�.only Urtdi s. 

puted •. In the li int ot the se three opinions el,t . .  pha!liesfnr 
l  . ,I 

,; 

We have JlOW reaohed tb.e point wbere we can. only speculate 
,' 

on the ' fuli effect on tax cases .of thi s ru1e of.: review •  It 

will probably not llave a very · c:tramat1e effeet. is1nee it hae 

been g,ove11ning revi ew ot· tai.;. ... aiong witb othe�oases coming 
'  

from the 41 $'t;rict oourts e1ver since its  promutgation. The 

39ou\!for�. gori§t;. gg.. �- B1mvh · 102 ,F (2a) :.4s (o. c . A. 4th, · 
1939) • ·

 
. 

40crqt;g:tu�r .!• J o;zge;  146 V(2d) 518 (c. c .Ai 10th, 1945) . 

I 
I 

I 

I 
I 

I 



ea 
tendency of ta.Jttpa:,er s tb 'take their cases to tbai' di stri ct courts 

�  , 
. . . t:  

will no do11:bt be  arrested� a:tnce they will now h:ave the same 

,, 
, 9f P:�yment in ad\'�nee.. As Congre.ss intended ; ·  there 1 s no 

long
.
er . any, d1.scrim1nation a:g�n.$t ta�pay�rrs  on wh·oni pays.ant 

1 a bu,y,d-en$ome. ;fb;e taxp�yer �ay still . Qhoo se lli,,s tr.ibunal • 

but he now nas a ello1ce of tribuna�s wh9ee ·deci�lons have equal 

weight in �e appellate courts, N,at\lr�lf,· the ::cbiai: Ob.j eotiva 

or the Supreme . Co'lll't in the Dgbsgn eeu.Ha•  elimination of ta.le 

case appeals, has been riddledJ QWt that c;,bj ecttve appears to 
. .  . ' 11 

of the d.i s.tr1 et courte. 41, ' ii 

Altno,1$h the ioss of admini strative ttna+ity may have 

d� ... ettiphasi zed the TGJt Coturt' s importance as ;) boey ,  the judges 

as individual s wer,e rnoved a step closer to full -' judicial sta-

. tus .  The. Bou iie Judic:tsey 0¢mmitt·ee expt>E ssed hope that Con-

g ress will soon ac,t to make tb,e Tal Court a eou�t of �ecord and 

give the Judge s  life tenure .and th.a customar1 b_enefi.te of retire­

ment in tne judi ciary. 42 'nlus demotion of  the �ody paradoxi cally 
·' 

41.In t:ne· earlieJ- discussion of the Pohso,a rule t:h1 a  
trend was poin:ted Gut a s  were s<>me o f  the 't'11ff1.cu1t:tes in.vol ... 
ved in meaauring 1 t.  There 1s ·general ag;r('1emen;t in tbe liter­
atu:re of the subJ ect and in the legislativa hia;tory of P . L . 7?3 
that many ta1t.pafEtrs avoide4 tb.e Tax Court in favo:r of tbe di s­
'!tri et courts; but it  s.eems neoesaary .to �ocept ;thi s agreement 
largely on fai th. . 

-42nteg1 slative llt story� at �04Cf. 

. "" .. ·If_~ 
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·may r·esult 1n ·prem.otion of 1 ts ttiernbers .  

Thfl' ·t1nal ellagter i_n tbis s:tory ,e.mains to be  ·�1 tten 

by Congress and by the cour ts ;.a.� they begin to apply Bl;ile se· 

of. . the .Fe·dElral. lhile�l of Civil P1:'0cedure to· the T�x Ooort • 
 

�·� 
• • 

!· 

t t  1.s · unforttinate for purpo;1ias of thi s  study that there are . . �  

a s  yet no �uthoritative ca·ses und�r the _present ;law to gut.de 

 one 1n flli'tber oGnJ acture as to tb.e tuture of tbe Ta� Oourt. 
' l  

11 . ' 

., 
f. 

·' 



CHAPTER V 

SUMMARY AND. · C ONc.'LUSIONS, .   · 1 ·  .  . 

The federal income tax hasj been an increa.s ':tngly tmpor-

. tant facet of American life since l913 ·!t As more and more •' .  
!!-

peop le have come 1n contact with the Bureau of :mternEil. 

Revenue there htlve been more and more ad,justments to 't)e niade 
, .  

and grievanc e s  to l;>e s ettled. In the aricient history of .  the 

tax the regular courts· were quite able to  handle - the se s itua-. ' 

t.1ons , but the growing multitud� of taxpayers obmbined with 

the srowing complexity of the l.a.w developed. a consideJ;"abl� 

burden on the se .courts , During .and shortly aft�r World War I '  

informal committees wlth 1nfluen.oe rather than power v1ere able . 
5   

't.o effect s�ttlements across  the table succe s s f:µ lli enough to · 

indicate that · a.  permanent , independent body '  \vlth soJl'l.ethiilg 

more than prestige te back it up would be  extr�mely· valuable .  

The Tax (h:nirt has proved to be that e�tre�e ly valuable ,, 

body " The reeord shows completion of an iJl'l.pres,eive volume of 

work , a r.eputation for fairness and competence ; and a gradually 

inc.res.sing prominence on the ta.:x: ·sce.ne . It has always eccupied 

one of those peculiar positions �n the gover�ental framewark 0. 

a pQsi  tion · technically in • the executive departi,nent ·; but in the -

judioi�l department if function arid procedure be the eri teria  

fol!' clas sification, and as. a matter of' prac tice somewhere in the " 

.... __. ......... ,_.,_ 
.......... •--···- ... ·--- .. ·- .. -· 

~-· 

~ , . 
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inadaq_uately charted sh�,(}owland· betv;e,ijn: the two. :' lt btiHi moat 

humble beginnings insofar  e£:J the finality of· it� liecision.s r.tre 

coneeriled. At first j. ta finding s �f fa.et were o�;ly ru:;inu1 

faoi0 evidenc� _. when litigation . wa_s . ·ap!).))eal.�d to t�a lowest fed­

er1;1l . oourt� At t-he age of two yea1rs a dou.lple :P.'r:�ot1on came 

to the Tu Court •  then called th� Board 0:t fsx ./!P,peals� The 

appellate tadd4:tr w�s .revi sed so that app�ais wen'ti from the 

Ta� Court : direct to ted:G.r�l 9�:reu1� cou::rt5? of appeal.a wb.ere 
 • I . 

. the Ta;:it Court deci.ston could be r�vetr sed only if : t1net 1n accord-
=I 

Suoc!3edtn,g yeare saw li tt1� obange  in the '?:ilx: Coui-t status 

until . 1943.. h�.tn.g the.se years · review .of 'l'ai fJ;o.�tt fiE:iei; sions 

.Appel.la.te. courts 1ncii1l'ied to revie\V . . 
could . al.mo gt alwaya . find a m1$tu:re of. law and  r�:c;t in. tl'!e 

- i s�ue at ba.r,  .and mixed , tfile�t1ons :were :tnterpre,:ed as being 

rev1ewa.ble .• 

In 1943 came the cltma�tie RRbmon deoision ;,wh:Leh ef'fee­

tivelt squelched the "mirked questio�'' j�stif1 oafi1ori. :fov t'e11ieW, 

.. anl':i . i.nterpreted the statu tor,y standard for rev1�,. theu 

seyent.een ye:a:ra olti, to mean that only  nciaar-cut. mi steltelil of 
· 1aw" �n tha .p�rt of the Tax Court �P�ld be :t"evetfieu. . Thi s· inte:r .... . ' 

pretat.ion; land�;d .down largely in an effort to P,old back a 

part of the: tloo4 of ttil;a· eas�s wt th wb.1oh the r�gu1$r court$ 
• ' l , • 

. . :. ,·•. 

:, . 

. ;. 

were b\lr4en$d., was the au:thori tat.1'7'e ·d.eoi.sicn <»P. Ta.x Coo.rt 
' 

r1.aa;lit:, until 194.8 •hen :tt wee b:rep ,oalen•· by eongr•ss. _ _. It 
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g ave to t1;1(3 ��x Cc,mrt a. full measure of atlmiiit stt-a�ive f'ina�-

i ty. 

TllE3 A&n1n1 wtr:a.tive Procedure Aot of' 1946 ·�at or may not 
,, . . ; ' 

ap:1::>ly ,o fa:� Court procedure. Tbere are . eircul t eqturt deci.s ... 

ions t(;tlding support ei .tb.er vi ew, and the suprem:e Cou.rt has 
. � 

/ ' '  . ... 

· not · a$ Yet seen flt to teeonciiE) t!l.em� At_i a.nr rate_, t�e Tax 
� ; ( 

Court . ttas ignore4 tll.e· Act� a procedu,,-,� requirem�nt� wi tho�t 
' . � •i . + • 

rebuke · tr·om, the cstirt�, and, one cir.cui t bas bel� . . that, even 
• ' • ' •  •  

'. ,  • , 
,  . .  ' , ' : .  • ' • : . , ! 'I ' • 

if the A<:rt affects the Ta% Court in a gen�1N1l wa7, its pi-oce-,.. 
i • • • '·   •   

. ,; . 

P.u�lio l;�w 713, an Act of JUl'le. is, 19 48, · p.r9vide4 toi 
the ttr�e1;1ltt o·t.". the :09bsoJ! rule by spe�1,Y1ng tbat Ta�. · G�u.r� . 

d�e{st{?ne 'Sh�14 be re��e��abl� on the aame bas,i�' ' es f�dE3t&l  , . . '  

di strict .court ·deci. $1Qtts .. :, S'Ucb deoi e.1on$'. have ;r1na11ty only . � . .  \ : ' '. . � . 
.:-. 

. 
'. . . . : .  

 
. .  ' : ·, . ·. 

. ·, :: ' '
. ' '. . ' 

. , . '  
, 

s s  to f �cts,  and fF.ictual determinatlon� of cl.1 .st�1ct eour'ts . 
• • • 

;
, • 

' '
'  

" 

 ' • 
 :� I ' ' 

may be  rever :aed i� "clearly- ei-toneoua. n Questi!oas of: m1:x:ed . '  · 1• . ,.   ,. 

. law and fa.ct are ·,defi,nitely rev;t;�wahl� • . · 

By way of' frt.wmaey then• s;t�;-iling li.f!e with 11 t"tle or 
ne tinali•ty,  tlle fa� Oourt prog?'essed to a po1ri,t �hers 1 t 

, • . 
  

. . ' • '! , ' :  _, 
 . 

' ' · . \ ! . . 

e:nj oyed nea.r-eo:tnpl$te fir.iali tJ', whenee . 1 t was �eturnad to 
•, 

a poi:nt sornewh�re , b�tween the · extrem.es ...... perba-p: c-loser to 

tba. et�:r, ting pQi'nt.: the 8pentulum of' h1 r:ttory" l· a0hool or  
thought sllould be &ble t�- observ¢ the · swing .tn 1. the stoJ'i". ot . 
the T:a:( Oourt. 

A few que stions and per-haps a�swe:rs ,  hi tne�to unman-

,·, ,, 

.,,,_ 
; .. -·· 

,·. . : ..... 

/ 

···-·· -----. I 
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tioned , suggest themselves as  a result ot tll.i s ,study. 'fht 

hprem:e Oou:rt .tn th$ Doaaon ca�e addressed itself to the 

soluttoll of · a real problem,, too manY ta� cases in the f'ederal 

courts. l ts solution, giving adcli�io,nal. f1n?li t;  to the Tu 
•  ' I I 

·Qo�rt , appears to have erea,ted n;�v proble�e �'itb?ut Qomplete ... 

ly solving the ol<l . In the firs$ pl&��:; it ere:ete� inequ.i ties  
. between ta:itp�yel'Bt· inequ.1t1es which, tend.et' to undermine the 

.- '  ' \ 

solution proposed by :f.?g}!ao:n bf endo,ivaging ittig.atiori- in the 

. regular eo�:rts where r·eviei�s relattv-'eiy un��s�r1etea. ln 

· 'the second · place, it werk:Gd. to preserve eon.tlict;s wi tn1n the 

Tax Court. ( conf11�t$ wnieh ,, of ·eou.rse; shoUld it�ve been J"eSOl• 
. . 

. . .  . . . ·   � 

ved wi th1n ' tht1t body to begin w1th) .� · In .the tti�r� place, tlbe 
i, , 

· . ]2ob.son· solution was based on the s:tialey' faet .. )aw ·:aistinction 
� I 

which, as  applied in thi s 0a:sa. was a .p'l:'i;itty unsure founda--

t1on for a struetu. re Pl"esum$bly �es1g:ria4 . for P.r�clictabiltty 
'I 

and ·aepencia..bil1 ty • 

. If  th� ;ilf.:!b,son rule did not p·resent . a pr.a¢tlQa:1 answer 

to tlle increasing nwnber of ta� ap1eal.s tibi¢b. · w�rrie4 Ir. Jus­

tice J�ekson 2Ul.l the Coti:rt, '1fliat · will. 1�iv:e us s�ob $n, anen:1er? . 

Surely : Pub11.e Law 773 dee� not, •  · it ean. &t· besti h{lve ·b�t a 
. :! 

neutral ef:fteet on tl,1£3 _  ?olmne ot cases aq>pe�led. i l.ti virtue 
: ' 

 . 
)  ::  

lies,  not iii redu�iQg the n:�ber ot ,tl'9pe�iS;, but · 1n i"e�oving 
1 . • • ' •  • 

ine(;uity axid attempting .to acliieve un1toi,n:1ty tJ tme system•  
As  aotne Ju�vt1ee once sal� , f;i:tt .  1 a more 1.m:poftant thaJ� it be 

decided than that it be decided right; • �rid it �s believed that 

·t· 
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standards -of' review un_der the new l.aw will be · mor* consistent 

thS.Xl: u:ad.er  the _J)ob-§on rule •.. 
Another pos$$b.l:e .solution li es in ao ... ,ealle4 "-jurli eial. 

restra1nt, :n .bui ttn�re· i s  lit:tle t� . f;uggest that ;;thi e solution 

wilf be more fru1 ttu.l in the tuttir'e , than in 't;he ;past. l? erl:tap s,
1 

. . , .. . I . 
. . , ·• I · 1 .. f th.a problem of  ·ta$ eases · should b·eoome ·1ntol.�rab;le ;  the 

. ' 

judlctar1' would elterci se ·selr.;.restraint in• self�d.eten·se� 
,, 

Ane time may· c�r� .  tb'e· ill, too .. As · the inf1a.tiona:r.y 
period following the; . war ea.sE/st: there may be fl ee.neN1l lower ... 

int of · incomes v,bioh will t�nd to make the 1nd1Jidual tax 
,  I 

 

· di spute of less consequence both to governme�t and taxpayer�. 
A depressi.on would remove so mant ta�cr;,'.ayer$ fr.orn the cur:rent 
li sts that tbe :probl:em might ve.nlsh. i'hi s 1 s only to direct 

atten-tion to ·the faet tb.at the problem is aocen,tuated by 

prosperity and inflation :and 1,eswnes nor$al pro1poJ?tions in 

normal times,. 

Another $olution that hes been '  pr,o;t,osed trom· time to 
tj.me i s  the creation of a Co·ttrtt ot- Tax 'Appetala L: in which all 

tiax li tfgti�i.011 :te_g:0:rd.les:s ot type or original 4\lr:t,.sdiction 

·might be <fan�li sed� Thi s solution seellla in a 9ay to beg the 
, , 

. ber of _ ap:p·sais bu�rm1ght succeed in t
'.
�ktng ctirk oi tliem., 

, \  

:UQ e't-ting tb:e :right ru.urw'9r often: depen.4,s on a.sk�ng the r-ight 

Qu est1ons. ,tt . ;Perhaps there sbou;�: ·be no effori, to dry Ul)' the 

$prlng , :if  it oan be eff'ectiiel.y controiled. · :�P�ever-/ : eval-
\• ., 
l: 

,, 

I 
I 

I 
I 

I 

. . I 

I 
I 

_._J 
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uat1.oA of thi s scheme'. shou;td n�� -�¢ attem:p�ed w{�µoµt thot�µgh 

sta:$1 stica.1 resear(?h ,in the o�assifiec.i case loadf> of the i,ar.;.. 

iou s  courts �hi cll would b e  ip.yqlve,df It  nµ.gl:lt be nossible to 
 

 

• ' 
� ' 

• 
• • •  • \ .. 

: •  
.•  

 • 
•• 

.... 
 

' • • • ;  ' • / ! 

organi ze a spe,cial, CO�� tq ara:W tlle·se Sp ecia� C;fiS .eS  f'rom . the 
' :  :, '. � 

 . , '  
,  

,'  • • '  1, .    . ; : ; ·
 

st·reain of i1-tigat1on and trea:t:; 'tliem :with ab solute or near-ab so.;. 
,

' 1 ·,. ; ,, ':  � '  

• 
, ,  , I  • ! ,  ' '  1 ' ' ' ' • ' i 

 

• 
,  / 

 
' ' 

• 
 

 • l ; • 1 �. 

lute finality, • . but the p4-anning ,of such a c,ou.r� , :1 s  b eyoi;ld the 
j\ > 

l 
' • 

I·f WE3 a,re -to sue.�eed 1n :iteeping :t�rge numb.ers of tax  .   i 
ii 

-:app·��ls o'l\t of ·the · :o,9u,rtsl <theFe 1 $  a�o:ther :se�qom co.nslder�d' : 
. .   ' , : ·' 

method of $0 doing. Much . of thi s di scus sion  of :;adulinistrative 

ffnaii ty has ev�rlooked : .the fact  that the Bureau, of 1nternal 
. ii  

Revenue , - not the T$X �ourt, i s  the fundamental. �dmini�trative 

agency for: taxation� . The T,flJt: Cri'U't · could be lef!t in 1 ts present 
 

,1
' • 

-
 

'. 

s tatu s ,  or: , perha.ps petter still., . made a:. court o:f record in · the .  
. �  '  .  ' '  

j udi cial branch of government vvi thout affecting (:the contribu� 

tion whi ch the Bureau of' Internal Revenue can m,rike to the . elimi­

nation of appeal; s .  Maki�g the Bureau effective :in thi s re spect 
r ,  ' 

would necessitate. a grant of finaii fy which _ in al� proba.b111ty 

Congress coul¢; not be p er suad·ed to consider . Tli's idea,  then, 
 . i   

1 s presented as a pos sible,  ,pather than as a pra�tieal · solution , 
• i 

· for ,  if Con�,ress i s  i�clined 1?0 take finality afay from such · a  

cotnpetent and ' imparti al body a�  .the Tax Court ,  it  will hardly 

turn ar'ound and g�•ant 1 t to the Bureau whieh wov.ld have to act 
i . . 

a s  both prosecutor and judg e .  .The courts have �ot seen an 
invariable challeng e to f'ai;rness and equity in thi s combination 

,so.ope of tlli-S pape;,;-; 
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of duties , · bi.a,t they• and more espec:tallt Congras's ,  lean. toward 

a more conservative a.tti tud.e When property i s  direc tly affected. , , 
; :  

The direc t effects of taxation. on property may be tb,e U!lder• 

1ytng rea-son for the apparent determination of �·ongres s to keep 

the appellate struetulte f'Ully eva1lable to the �a�payor . - If  

thi. a were not true. it aeems that the doctrine of fllegialat1ve .. ., 
:: 

grace"--the idea that standerds of deilletibilitJ.:•  fop example.  

cor,:,,e not a.a a. tliattet o-f right, but of privile:g e..;.-might be mor0 
'  • I 

. frequently inttoked. · Whate'ifer tbe l"et11S.ons, 1 t .seems safe• to 

eonclude that- Cong,ress 1.s more concerned w:1. th k�eping the 

t axpafe·r hapi)y than V'li th authorizing a situation wh.i oh might 

be  more pleasing to the accountants, th$ bar,  the :au.reau ,  or 

the Judiciary. Furthermore ; the possib,le ex1_stence of con sti­

tutional que.stion� · should not 'b.e i{;norad., Our treditional 

quire 

other 

' I � , . 

a. somewha.t broader review· prooess: in• ::t��ati6n t�an s:>me 
-, 

'  1J •  • 

a.:reas less· intimately associated with the,:: inwti tution 

of  private property. Al though due proeas;s i s  -not always Judi­

cial procas:s • the. courts ti1ill in all ltkel1bood;'.' always 1ns1 st· - ·  

on reviewing QU8$tions of jurisdiction ant of .law. 

I t  i s  tho'4ght, therefore,  that we ,ian look for no sweep � 

i�g #llang es in tte pa·ttern of review of tax casE3a within the. 
 ! 

,  
ne:X't few years.  The Tu Court 113Y be Upromoted" to full 

Judicial statu s ,  but, if so 0 that raeve· will be in the nature 

of  a formality and h$Ve no importatit effects o� tu admin1 stra.-

t1on. ,. 

\ 

'. 
,. 

; . 

---•I 
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