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CHAPTEB.I
INTRODUCTION TO THE ZTUDY

The Tax Court of the United States provides & most
interastxﬁg exéﬁple‘df,an adtinistrative t?ibunalléﬁ work.
In tﬁfs'éauﬂtry, where.t§a:aéminiaﬁrative tribunal has only
recently come into y@QuéTaé a tool of government, @ close
look at such an orgenization is justified as a'pé?t of the
continuing attempt te discern 1ts plaae anéd useé in. our
qovernmental sy stem. _

The Tax. Court, formerly the Board of Taz Appeals,l is
a partmeularly reparding subject of study in this respeet.
since 1ts £1story encpmpaases'wh&t-might be calie& a com=
olete cyele and since it is an agency which has affected a
,ygonsiderable bo&y of the citizen#y in a wost 4ireet wmanner,

fhe objectives of this paper aret (1) To review briefly
_the history of the Board of Tax Aapeals and . the Tax Ceurt;
(2) to tracehthe increase of 1ts power &nd influence from
1ts origin in 1924 to 1ts climax in the years 1943-1946;

(3) to examinme rather thcroughly the dicta of the courts,
especlelly the Bupreme Court, on the finality of Tax Court

c
wher&gggogggggélgél8vg§udgt§hgs gggﬁce&%o 83?56@“11 1%396

. existed under its original name,
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decisioné; and (4) to'qritiéize-whéf\paSSes for a solution

' .  of the pfoblém of the Tax Court's finality, namely Public

" Law 77354which becameleffective'September l;.19480

The next chapter will be given overlto a shortfhis;

' tory of the Tax Court andfa.aigcussion of 1ts quasi-judicial,

somewhat enemalous ﬁesition.in.the governments Chapter III
presents the main body of thé-study, Tex Court finality.
A brief review of 1ts.finality~1n'the years 1924-<1943 1is

fpilowed by a tréatment of the leading case in_Tai Court

_ historyQ Dobson ¥. Goﬁmissidnef,z and of some of the important

cases in the years since 1943, Chapter IV, "The Tax Court
To&gy", deals with.the most recent Gongressionai'acts affect-

ing the-Téx Court and with the.meésure of fiﬁaltty currently

" to be found in its declsionss.

Source works for ‘this study have been chiefly. Supreme

~Court and other court opinlons. Other sources 11§ted in a

decreasing-order of use have beeni (1) law review articles;

(2) treatises on administrative law and the administrative

process; (3) miscellanecous periodical references; and (4)

the current tex services, "

2320 UsSs 489 (1943),




CRAPTER II
. IRE BVOLUTION AND NATURE OF T8 TAX COURT

‘””The Board of Tax Appeals 'was ‘creésted to ansver a need.

: and solve a preblem. Prior to its eraation, the federal
'1neeme taxpayer wasiaced with a harsh rule, the rule of
fpay now and Ati-%@;t,a‘_,..}%@em’_'1\. . Yhenever a dof 1c:Lex_1cy. in
19$§ﬁent'W&s-cl&1m8@'by the Commissioner of Intarﬁal Revenue,
thw;taXQder had no option in the.matﬁer. He 'was reguired
to pay_ihe tax in full and thenr, after payment,'to gseek re« .
dress in the courts. This éxtuation, while .no doubt toler-
ﬁbig'in the days before World War I, when only ‘@ relative
‘haﬁﬁfﬁl of wealthy'inéividuala'paiﬁ feéeral income tex, and
) then only 1in negligible amounts, became a real burden as it
cave to affect fore individuals who were relatively lese able :
]I to “pay now and litiwate later.¥ _ ‘
An-informael Board of, Apgeals eperated within the Bureau

of Internal Revenue for & few months durina World War I, It

was composed of men froa a variaty of prefessiona and attempteﬁ,“”

win mENY cales su;cessfu¢1y, to ferestsil 1itigation by sett¢1ng , '
tax questions by "gentlemen's agreement.” In 1028 Congress

"'wauthor;zeﬁ;ﬁér 8 two year period & new agency called the Come

1gnig rule still applies to all but incoze, estate, and
gift taxes., . |




- mittes of Appeals and Review, This committes, composed of

fa;évgn.attarnéys, operated under the administration of the

;21 ~Ba§eau of Internal Revenue and kimedg ke 1t predecessor
“Qﬁ?at ‘sottliement by canrerence. s tenﬁeney LOEArd. more formalz"J
.:proeeéure, poasibly attributabla—to the profession of the e
“ﬂ;;fcowmittee's personnel, was notad, even thaugh the eommittee4ﬂ%5f_ _
*55f5had 1ittle real authority. ﬁlthough these agenaies were & -?;ff;- _
-step in the right &ireeeian. Congrese an& the taxpayer felt :jhfqnw.'
"‘ﬂﬂfa need for saaething wore perasnent ‘#né more authoritative,  o
];anﬁ something without the shadow of the Eure@u falling so
-;Q&arkly on, 1ts works The Revenus aet of 1924 ereated the
-“:ﬁearé of Tax Appeals.z now callea the Tax Court of the
. Untted Statossd

June 80, 1924, is the date of the firot petition filed

with the Bosrd. Since thet tide am average of %,700 pro-
'qqééﬂiggs per year, each with;én.average‘oi @&i;ﬁéﬁﬁtai’inf

fﬁﬁé*tion;‘h&vQ'ﬁeen‘eldse&a' A total df'neérlj—@émbillian

was involved in Tax Court 1itigation price ta Septenber,

1045,4 Gagea have'rgn@eé, as~m1gh$ beo expected, from the

844 Stat. 846, -
3%&&@ cbangeé by- Bav. Aot 19&2, Bec. 504, 56 Stat. 087,

43.3, Euré@ck, “Beport on the Tax Court of the United
Btates,® 25 Taxes 778.




..’"relaﬁively simple to ﬁhe extrémely complex. Several judges
have written more than one hunared opinions in & year, end
in dne éaée ﬁore than & full year was resuired merely to
preaent the evidenee. S
The Tax Ceurt has sixteen judges who ride cireuit

_throughout the country, normally hearing cases iadividuanya, |
¥hen, in his aiaération, cases are diffieult or importent
o eneugh to Justify it. the preaiding judge orders several
judges to sit on 8 case, and gn bang considaration at his
discretion 19 not unknown to the Court. The judges are
appointed by tne President with the eénsent of the Jenate

for terms éfﬂtwalve'years with annual'éaléries of $15,000.

Yo provision-iS-méde for retirement or pensioning of judges.B

The Jurisdiction of the Tax Cours islstribtly limited

under Section 1101 ef‘thélihternai Revenue Codes It can
consider appesls from proposed additional asseBSments of
income, execess profits, estatéi and gift taxes, gnd under
Section 732 (a) 6£ the Internal Revenue Code is grantea.exu

clusive jurisdiction of'diéallawed claims for relief of execess
| profits tax under Section 782 of the Internal Revenue Codes
The Court has claimed no sﬁriséiction of agpesals from determie
nation of any other taxés.®

5Eurdoek.-gg.-c;§a at 779
8he 214

Club, 1 B.T.A. 710.
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Under present law the taxgéyer can.éhoosa'his.court.
If he Wiﬁhea.te gaﬁAthe t&x,;he-ﬁéy do so and thenisue for
refuﬁd’in a &igtriét caﬁrt or in the Court'bf Glaims. Hig
'chief advanta ‘e in Tax Court 1itiqation 18’ release from the

requiremsnt to pay until the case 13 deci&ed. It 19 to be

T_neted that the Tax Court wasg eonoeivea as an addition to the

'*prenexisting machinery for Jandlinq tax cases which remained

'substhntially urichanged,

Appeal fram ?ax Court éeciuions liea to the eircuie

{ court of appeals ané to the Buited States Court of Appaals
lfor the District of Calumbia.7 ' |

& few ezamnles ef the mana@r 1n which this machinery
works 2y be 1n oréer. Let us suppose that Taxpayar X
discovers th&t he has overyai& hia persenal incone tax by

includiag as 1nceme auma which are exampt from inceme taxae

| tian by st&tute., He files a elaim for refund explaining the

'type of 1ncome erroneously reported an his return end recom-~
puting his tax. Eeunerm3lly reeeives his refund with inter-
est without further action on his part.: But supyose farthe

tnat the tax- exempt status of the 1ncome in g 4uestlon is not-

_ clear from the atatute and the Cem&issioner,s interpreting

71 R, C. wection 1141,

sThreuahout thlsg papar the word ﬂCommissioner" rexers 4
to the Commissioner of ‘Internal Revenue, 8imilar1y; Bureau"
refers to the Bureau of Internal Revenue.‘




7
‘the stétute.@;n theuiutérest of éhe governnent? diséllows
'tneAclax&,, iaxpayer-ﬁ can énly sue for his rofund in the
~ District Court or in the Court of Claims. His case cannot
go. %o the Tax Court, for its jurisdiction is limited to pro-
~ posed adéitional éssessmentsIby'tné'ccmmiss;onéf; In & con-
verse eiamﬁle, Taxpayer Y unﬁeﬁb&yahhis tax:by'net reyorting
';.gextaiﬁ similaf_ineéggggajhis-return._ &eﬁi@ﬁ.aﬁiﬁinates with
' the Commissioner, who proposes an sdditionsl assessment, laxe
fpayer-?; ﬁho feels that the asseasmentfis unjust, has-two
‘-&ifernativé3§: (1)1ﬁ§ cen pay the tex and then sue for refund
in éither ih@-Distfictwﬂaur% or the Court of Claims; or (2)
he can ‘a:;jpeai“tq the Taxz Court for a aeterminatibn of his
1iebility, inwwh1¢h>c33¢ be &c@a not have to pay the tax until
the Tax Court £1nds him lisbles |

_ ,gcsurt er Efi"k“'

The Quasi~3uéicial status of the Tax Court is 1n itself
not particularly $1gaificamt., To the litigants the rQSult of
the determination is more important than the techni éal posi—
tion of the tribunal 1n the governmental erganization. Insofar
as the quasi-}uﬂicial 9esitien of the body affeetsits proce~
.dures and the rinality of . ita décistons it 15, however, lmpor-
tant both eo tha litibants and, ‘&8 & feature of tax edministre~ E
" tion 1in gensral to the publiew"&é~a pveliminary, therefore,

to ths study ef finality in tax deciaions, let ua examlna s0me
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'
of ﬁha'particulare-ﬁhaﬁ*w111 indicate in what Tespects the.
Tax Court h?s been thuught to be a judicial body er, eONVeT Sae

. ly, an ax@cutive agency.

That the Court is a‘éourt 1n name 13 obvious. It is,
however, more than Gainciéental that Section 11@0 of the
Interaal Revenue Code, which chanses the name of the Beard of
Tax &ppeals to Tax Court, expreaaly states that the Tax COurt-z"'

“shall be centinued a8 an independent agency in the Executive

Branch of the Government. Apparently tha_congnass gished to

mdke 1t cle&r that this orgenization was to be regerded as
saretning less than, or at least something other than, a fu11~
fledged court.' _ S

farly 1n the histary of the Board of Tax Appeals, the
Supreme Caurt had to decide whether a eireuit sourt of appeals’
1n:reviawing a B,TiAs deeisiou was eyereiaing 1ts power of

review of lowar court decisions or whether it waa exerciaing
some ather functien._ In f3'_tf'ojn-~.~ %

: b AtY QQ- Cemggi QS;QHQI:
the 8upreme COurt concludeé that. th@ B.T.4, was not a court

but rather an ex@cutive agency.g-.~

- Bhortly after the Board of Tax Appaals became the Tax
Court its atatus ag & eenrt was called Lnto question in. a
easa involving substitutien of 9arties where & taxzpayer. éied

aftor an advarse Tax Court deci&ian:buﬁ-beﬁewe filing & petis

 9p7o U, B, 718 (1928).




tion to feﬁiew_witﬁ{ﬁhaicipeﬁiﬁ Court of Appééls;- The:peti;
.tién having baéﬁ:fiied by the decedent's personsal representa-
| tivé, the_Ci§cuit|Gourt deelded that no substitution of parties
' ﬁés“ﬁeduifed'beééﬁse the-peiition coastitﬁted initietion of
} 3nd1c1a1 procﬂedings. the ?ax Court beinv a court in name
enly.lO | I - B
' The;Aaministrative'?ﬁoceduré Act of 1946 r&ised-anew the-
‘qu@stion of the position of the Tax Court in the aﬁministra-
tive and 3uéicia1 orgaaization.  The sixth Circuit Court of

) Appeals 1n twe 1947 cases,_." ¢

and’ Qg§§gg ¥. Commissione
f 1ew, governs review 6%~Tak Court éecisians, sinee the Tax Ccurt
ig an exeoutive agency within tha meaning of the Act. The
Seventh Circuit Court of Appeals has taken the contrary post—
tton ¥ ) | |
" The question of applicability of the Administrative Pro-
' cedure Act has beconse, insofar as it applies to the main cons
sidaration of this pager, finality, lmrgely academic in the
light of wore recant develqpments. However, 1t 1s extrewely

loﬂgﬁchiggg-SGal_
422 (C.C.A, Bth,.104

11

ﬁ&t'ama“ P 141 F(&d)

162 F(Bd) 879 (c c.A. 6th, 1947).
12182 7 (24) 664.(0.0-A éth, 1847).

L o0a7 }3Andarsen v. Commissioner, 164 F(2d) 870 (C.C.2, 7th,
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pertinent to a consideration of Tex Court procedure, a
point with which we shall deal 1n due courae.14
Another point which illustrates the'distinctien

_bétéeen the Tax Cousrt and or&iaéry courts is the legal status
of'its Judges. Judgeas of the ordinery courts pol& office dur-
ing good behavior and retire with full pay. Taz Court Judges,
‘a5 hzs previously been mentioned, are appointed for twelve
years, and no provision is méde for their rétirement.-fhey |
are removable eniy for inefficlency, neglect of duty, or mel-
feasancs in office.l5 o -
 Although the bulk of Court opinion and statutory inter-

pretation leads one to the iﬁevitable conclusion thet the

Tax Court is not & court in the,éomyleta sense, éuthbritative |

opinion 3ce6ms to agree_that'it ié, to gay,tha_;east, a very

141¢ 15 interesting to note that, prior to passage of
the Administrative Procedure Act, the Attorney Ceneral éx-
pressed the oplnion that the jJudlel&al exemptions in Sectlion 2
of the Act applied to the Tax Court, In a letter to Senator
eCarran, then Chairman of the Senate Judiciary Committee,:
he sald, "!Court' imecludes the Tax Court, Court of Custoas
and Patent Appeals, and the Court of Claims, and similsr
courts. This act doss not apply to their procedure nor :
affect the reguirement of resort thereto.” (8. Rept., Leagls-
lative History, Administrative Procedure Aet, Senate Document
No. 248, 79th Comgress 2d Bession, p. 224). ALl of the afore-
mentioned courts except the Tax Court are courts of recoré
provided for in the judiclal code. V¥hat considerations led
the Attorney General to include the Tax Court in this category
- #@ust remain a zystery. It zay be a clear-cut case of error.

1844 8tat. 847,
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special agency. ﬁ?ﬁe ?ax.cﬁurt + + o« has been éharaéterized

by the real judiecial demeamoy of 1ts members énd_they have

“ won'thé respect ané approbatibn of the bench ana bar. The
procedure of the €Court, the taking of evidence, the opportun-
1ty to subzit briefs and envaae in eral argument and 1ts
- other practiees, have ‘been typieal of a. court."16 “Fundamen—
'tally ‘the Tax CQurt ig an aéministrative tribunal in name
enly.”l7 "The court exercises no regulatory, investigatory,

_ adminigtrative,xor 9olicy~fcrming.power, but merely deeidas
the guestions of féet and law in thke cases coming before 1t, 718
#ihe'eourt 15'1ndependent,:ané its neutrality is not c;auded
by prosecuting duties. Its procedures assure'fair hear%ngs.

Ites deliberations areaevidencéé By égretul_oginions."lg

183 ﬁ. Levenson. PEffect of the Adwinistrative Procedure

Act on Eecisions of the Tax Court,“ 2 Tax Lag Review 103,
ch.-ﬂev. » 19‘%60 i

17R, B, ?aul ﬂDabs@n v.ncdmmisaionerz
of Law and Fact,®

18y, B. Xurdoek, "Report on the Tax Court of theAUnited
Btates,” 23 Taxes 778-782, September, 1945,

thé 8trange Ways
57 Baryerg Law feview 848, July, 1944, -

, 320 U.8. 493 (194&)
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" CHAPTER III
THE DOBSON RULE--A STOUDY IN PINALITY
I. Fin&ltb?*in General

A final Judgment 13 one from which there i3 no appeal.
 Bnd9r the legal system of the United States there are some
; questions. for ‘example cenatitutional questions. in which
q'final judaments issue only from the Supreme Court. At the
"other extreme are questions of undeniable, eauily demenstrehle.
‘faet to which the lowest ceurt of original Jurisdiction can |
';hive the final aaswer. Finality rests at various levels of

the: judicial hi@rarchy aepending largely on the type-of gues-
tion involved.: o | _

_ 'TheAéourté haVeﬂa'ﬁgirlylwéli deﬁeldped'ﬁygtem_of final~
ity which purports to define the type of question to which a
 ‘Pﬁé€1cﬁla£ court Can'givé a7f1ﬁaI‘éﬁswer;"In:the executive

branch of the government likewise a system of finality 13 disg-
_carnible. The plans of erganization of moat agencies and
their procedural habits indicate tehthe employee-the.type of
problems on which he may render final 3adgments. Within tbe
’”ageney this finality of decision is moat frequen tly not a
matter of law but of administ&ative discretion. When we take

the problem from the individual level to the agency level more




| complicate& issues arise.
- By atatute and by court interpretation there have conme
to be recognized various kinds of problems with regard to
- which the executive agencies can deliver final judgments.
'Thia adminiétrative'finalityfis'usﬁaily-justlfied by looking
_to the specialization and expert cempetence'found in tna
-agéney. It has been found thet iﬁ &ll questions, regardless
- of type, can be appealed from the executiveragencies to the
courts, the courts will in the last analysis be required to
do the very work for which the &geneies were ere&ted. There~
fore, some degree of administrative finality wmust be recognizeﬁ
as & practical measure.l The dilemma 1ies dnpreserving the
efficiency of adm1n1strat1ve action anu-at'the sane time pro-
'viding for & "rule of law? which will prevent administration
~ fi0on oxercising its power in an 1rresponsiblét arbitrary, or
diseriminatory manner, A,nar?cw path must beffrod between
over-regulation of agency by-céﬁﬁt 9nd-surr@néer of too much
'finality_to tne agency. -ﬁhe wqrd$, rev1ewabla and reversible,
ave frequently assoclated with fimality. To make clesr thelir
relationship it shouléd be poingé&-eut that a jﬁdgmeut without -
f;nality 19 reviewable and, if reviewable, potentlially rever- ;’
sible. | |

II. Backzround of the Decisiosn

When the Board of Tax Appeals came into existence in 1924




[ S

14

asg & éacéesser.to the-iﬁfermai groups which had preceded {t,
its findinvs had but a small measure of finality. If either
_garty, the Cemmisaianer of Internal Revenue or the taxpayer,
ebjected to the findings ef the 3oard, he was privileged to
take his case to the District Court for trial de pova. The
only chﬁnge in the app ellant's position before the Distriet
Ceurt resulting fro% prior proceedings beiore the Boaré LCES
that the Disbrict Court weuld accept Board findinps of fact
as grima fagle correct. ' | |
| The Eevenue Act of 1926 changed this situation eonsider-

hébly._ By 1988 the Board had succeeded in establighing a repu-

tation for fairness, 1ﬁpart1a1itYa and conscientiousness,

»aha-conaress felt justified in providing for direct review of

Beard decision s in the Cireuit COurts of Appeals. The Sen&te

Finance Committee, in reporting on the proposed Revenue Act,
indieated that the P racedure was intended to conform-as
nearly as ‘possible to the procedure in the case of an ori-
;ginnl action in a feaeral distriet court. At this point, too.
the Board. wag given added finality as te facts. Instead of
having its decisions held to be merely: gg;gg_ggg;g correct
the new act stated, "Upon euch review; auehchurts.shall havé
power to affirm or, if the declsion of the ‘b-éa,iﬁ-d 15 not 1in
accordance with the law, to medify-br';everse the declsion of
the Board,"d ghis section of law remalned. effective until

lRevenue Act of 19286, Seetioﬁ-loas_(b); 44 Stat. 110,

9
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September 1, 1948, If %hé &éﬁree of fihality'of Board and
Tax Geurt ﬁecisions changed during’ the intervening Years, 1t
‘ehanged a8 & result of eourt interpretation of the-law.

The first case to be decided under the new prineiple was
Avery . ;942353__ggz_3 The opinion clearly set forth what
fwas to stand for many years a3 the autnoritative interpreta-
tion ef the law, "It 15 clear from the working of the statuﬁe   ;{_
that the Surisaiction given to this ceurt is to raview only
' errors of law in & éecision of the board."3 The oginion
remarked further that it_was-not the legislative intent for L
:thénagpellaﬁe:QQurﬁ.te reviéw tho mass of evidentlary deteil. -

. III. ‘Law and Faoct

‘¥e have now ventured ‘well into the ares where questions. FRR

of fact and law should be 1dentifiad and éistinguished. It
should be obvious that anything like a full treatmeut of this
subjeet is beyond the scope o: this_paper. However, &8 few
rem&rksxdn the'point'are necessary., In the firet place, there
are’ questions whieh are clearly factual Just as there are
~guestions which aré clearly legal.. Fortunately, most auestion37 

will fall into these readily aistinguishable.categories‘

2gg P(24) 6 (C.C.A, 5th, 1927).
Ibtd. at 7.

| 4Randolph Paul, "Dobson ¥. Cosmissioner: The Stranga '
Vays of Law and Fact,“ 87 Barvard Law Roview at 819, July, 1944.
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| Unfor%mnately, however, thefé éreVaany-questions-in the sha-
.dowland between, which shauld be distinguisheé with same de=-
gree of preaision. e B
' The cammittee reports cancerneé with the est&blish@ent

af the Board of Tax Appeals and those concerned with the Reve

"‘enﬁe Aot of 1926 use the terms ﬂlaw" and $fact™ in such & way

as to 1né1cate that they have ' some established meaning. Indeed,
the whole literature of the Tax Court and, presumably, of law
in veneral uses them-in:-quite sn off-hand manner, |
Theve is, of course, a generally accepted telatianship
between law énd fact, specifically thét'the'fofmer'isuapplied
?_to_the latter, This 18 an oversiﬁplif;caticna ‘It hag been
~aéidAthat “matters of law grow downward intc roots of fact,
and patters of fact reach_upwaéd, uithoﬁt 8 break, into mat~
ters of law., The knife of péii@y alon e-effeets.an_artificial
cleavage + . r”s_ It would Seem;.as e generalization, that
'cour£§ have & tendency to review as-expedienﬁ.s ‘They cén use
the "xndfe of poliey® to create ﬁne'eléavagahiéJsuch-a‘#ay ag

to call a.questieﬁ.faotuél when reﬁiéw:ia;inetpeé;ént and, con-

: 5John Dickinson,
of ;g_ Law (Cambridgez

Spaul, op. clt. at 881: “?hen courts are get upon a par-
tieular result, they are usually sufficiently resourceful to
find the necessary formula.® #nd Diekinson, op. git. at 55i
It would seem that when courts are unwilling to review, they
are tempted to explain by the easy dévice of calling the ques-
tion one of 'fact’, and when otherwise disposed, they say that
it is a ﬂuestion of 'law'-“‘ _ _
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versely, fe label it leg&l'when they are inclined to review.

Y diatiﬁoiion OfWSOmé sort, novﬁatter_how tenuous; is
_vitaily practiesl with respect tg'the @matter of jﬁﬁicia; réview. ;
If some standard, any sﬁagﬁard, can be set &g, there will follow
a meaauie-of uniformity 1£“tha”ty§ea-of ¢asés appealed.' 39961
;'Will be more preéietable, less Baphassrd. As a rule of thumb L
a2 quotation from Professor Morrie is offereds "4 question of
fact usually calls for proof, A question of law usually cells

~ for argument."? This rule is propaply“neither better por worse.
__thap any others that purpert‘ﬁo gﬂt the answer in concise-for&.'
' 'Léngthy and learned books have been writtén on the sublect, and
: agong the Justices of the Supreme Geurt:thére 18 more than a

1ittle disagreement in the area,

I¥. Review in the Pre-Dobson Zra

Cormiselis ex® ana b gggn Yo

2P peview of Tax Court decisions wag not very well

In the years between Avery v.

stanﬂardized. In general the Tax Court was not granted as much
finality as vere some of the more poaerful, although less well

establiaheﬂ,regulatcry agencies and ¢ommissions in the government,iO

. 701arence Horris, Law and Pactw, SS-Eagvégd Lag Rgview at
1304, June, 19&8. _ '

828 F(22) 6 (C.C.A, Btn, 1987).
9320 U.8. 488 (1948).

19?ederg; Communications Commi sal !' Potts
Ca., 209 U.8., 134 (1940) and 8 e"lgieg & Fxc
thxg_sx_gggg., z18 a‘s 80 (1543) and @38
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This ralueiance tp-grant the Tafonurt suthority was p#obably
.'th due to1aﬁy*§1srespé§t fop its expertise. .The-@istinetion'
in treatment probably ley in the bu§1nesg_of.the agenéies;
Seme of'theae agencies wera.aealin@ with newfmattere,'or at
least new eonvepts of and attitndes tovari older matters. »
?hey nad, id a general sart of way, ewclusive durisdicﬁion in
their fields. The courts were unused to dealing wlth thelr
_probleas. A quite different situation was found 1n the casgse
of the Tax Gourt‘_ The regular courts had. been dealing with
its problems since 1918 end,, preunmably, felt considerably
more cenfidence in this ares than they diﬁ, for example, in
the a?ea of stock market regulation.li Then too, ¢a3es:
identical in type to those eoming from the Tax Court vere com-
ing to the circult courts from the district ceurts and Court
of Claims.__The Tnm Court had nathina 1ike excldsive Jurisdic
tion Within 1ts fields Furthermore, its decisions had been -
subject to review even of the facts in the early years of ies
histery. Thus there appear t5°be in the case of the Tax Court
habits of review, long st&nﬁing precedenta which discauraged
apnellata courts from applying to it the: principlea of admine
: istrative finality which were coming to be applied to other -

. et

“-administrative tribnnala.

11In the Chpnery cage Mr. Justice Jacksen's di*sent aryued
thst judicisl deference to asdministrative epeclalization had
reached the point where "the Commission must be sustalned because
- af the avcumulated‘experience in solving a problem @itb which
it had never before been confronted!“ Ib ;g at 213
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Hre Justiee J&Cﬁuoﬂ commented on the. history of Tax Court.

_review in Eg_ggg_x..fj"

vey of deeiaiens in ‘tax cases, now over B, 900 in number, will

"ﬁowever. even & casual sur~

| -demonstrate that c@urts, 1ncluding th*s court, have not paid

the scrupulous deference to the tax laws' admonitions of: finéla.
: 1ty which they have to similar provisions in statutes reiating

'I*to ether tribunals."lg o | - |

o lt has beeu said that Tax eourt review waa not, during

) ‘the period unﬁer 6iscussion. vary standardi~96 that is te say,
that grounds far reVersal were not firmly established and that

the extene to whieh the appellat@ court might go in reviaw-
ing & eas¢ waa unpredictables What, then, were some of the
outstanding characteristice cf the situation in this period?
One of the moot definite statements of the appellate

fﬁnetian in Tax Court c#Sea'was &eii#ered by'the Supreme

. Court 1n.1988; Hy. . Justica Branﬂeis Wrotez ' |

The Court of Appeals is without power, on ree

view of proceedings of the Board of Tex Appeals,

to make any flndings of facts the function of

the court 1s to decide whether the correct rule

of law was applied to the facts found, ‘and wheths

er there was substantisl evidence before the.

Board to support the findings wmade, If the Board

has failed to make an esseqtial finding and the

record on review 1z insufficlent to provide the

basls for a filnal determination, the proper pro-
~ce@ure is to remand the eafg for further pro-

ceedinga before the Board,

18330 o, 8. 489 at 494, |
lSmgagmgmgeg 2 _,,3;15_1__;3, 295 U, 8, 195 at 181 (1935).




or - e T T ket e b St e e e a0

e da R il v O et o M vt
N T A TR

) 80
In other words, the Tax.éét‘ii‘t" 1s "master of the factst;
the appellate eourt is "maeter of the law."
7-_- _The funetion of the Board wass; converselys

T e e to weigh the evidence, to draw inferences ' SRR
~ .from the faects, and to ¢hoose between conflicting p

... inferencess - The court may not substitute its view .::.
. of the facts for that of the Boards Where the

. findings of the Board are suoggrted by substantiéi |
Zevidence they are oonclusive. T

rule handed down in Bogardus Yo |

invoked 1n cases of mixed law and fact.

This ° e e ’is a cenclusion of law or at least P
determination of a mixed question of law and factis -
It is to be distinguished from findings of primary,

evidentiary,; or circumstantial facts. It is subject

to judicial review and, on such review, the cour

Eemay
substitute its judgment for that of the board.! '

i;‘ Dobson v+ Commissioner

The Dobson oase,l7 decided December 20, 1943, is ungues-
tionably the leading case in Tax Court history. It advanced
the Tax Court far in the direction of finality and was for

‘nearly five years a storm center around which the winds of

14wiimington V. Commissioner, 316 Us S 164. at 168 (1941),
18500 1.3, 34 (1957)s -

1 Ibide at 39, quoting Commissioner V. Tex-Penn 0il Co.,
300 U+Ss 481 at 491 (19:57). T

17

320 U‘.-IS_aI(_.QBQ' (1943).
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tax ﬁiscuasion raged in feree. In viéW'of the'impaﬁkhcé of
this case, and as a prelude to more therounh treatment,

examinagtion of the facta 13 in order.

Y S
-

- Phe _Q]ggg'case came-to the'Supreme-CGﬁrt'oh'Writ*of

__$§g;gg_g alao on Writs of c_g%i”rar' from the Bighth Cire
cuit. _Alth@ngn these cases are clted together ag the Dobson
decision, the Bupreme Court opinion used the facts of the
Collins case tb 1llustrate the—iséﬁe-in.all'thfee¢ Dobson,
the man, is not mentioned: in tha opinion,

The taxpayer, CGILiBB, had purchaaed in 1939 certain
shares of stock,. 300 in mumber.k Ehe transaction ccourred
in Einnesota., In 1980 Collins sold lod‘éhérés. He sustained,
claimed on his return y -ond was allowed a deductible loas of
'$@lioﬂn‘8eal Durinﬁ the follewing year he sold another 100
. shares and ausaained. clatmed, and was allowed -a deductible
1oss of §28,163.78, N ;

In 1958 Collins learneé that tne ‘atock had not been duly
:égiptgred unaer.ainﬁegeta.laWwan&-tnat the_salg;to hinm had
been in .o';éhg.xf res;ﬁacji:s"i‘i_-andui’-.ent;- Be x”-iieal sult vagaiﬁ-st the
vendor, aha'iﬁ-léﬁs thé suit.vas sef%led;_giviﬂg bim a recovery
éf &48,150.65,.ef_@hich $35,a96a45 wAS gllocable té stock sold

B3
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in 1830, and $G 454,18 to that aold in 1931 : @Ee balaﬁce
wes considered allocable to the 100 shares whieh Collins P
tained. Collina repartad no income on his 1839 return with
respeet to the seetlement. o |
| ~ The Commigsioner adjusted Collins! 1639 return by adds
@ng ta'iacome;that:poptienrgf.thefracgvery:allocable“ﬁo~the_
""sﬁéres s0ld, @ﬁiﬁh—aﬁ&ﬁﬁ% was;‘asve'matter-of fact, less:thah
' Collins' origzinal tnvestuent in thems Fnrfhepmoreglif,these
:;amaunzgﬁcoula‘have.been roatored @o.iaccﬁe 1n 1930 and 1931,'
the taxpayer?! s liabillty fézwthegeIyéﬁfsiwoulé-h&ve-been
Iluneﬁaﬁged due ta.qthsr iaasess This treatment was, of oouése;
_barred-by-the:staﬁutewof'iimitaticns. ' _ : |
| In proceedings before the Tax Court, Goiiiné Qiﬁﬁeﬂ that
. the recovéry was not incame, but roturn .of capitax, or altere
natlively that the recovery, if dnecome: at all, was capital pain,

not ordinary gain. Collins 1o doubt thought that, if he sheuld

© be peguired to gay any tax a8 a result of his recovery, it

should be at the. favorable eapital gaeins rate, rather .than at
the full_rate levied on-@rdinary gainsge The Tax Court asnge

t&ined:the .ﬁﬁxpayer's argunent that there. was no tazable gain .

lavolveds The ?aﬁ Court relied on the reaaoniag of Coryd,

and qnote& from: that opinion,

Heayital 1nvastments, the cost of which 1f eonverted must

e

18202 0.5 359 (1981).
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firat be restored from the proeee&s before there 1s a eapital
'gain taxable a8 lneom@."l9 And then the Tax Cour% promulpated

the well~known ”tax benefit fheory, an adaptation of the

.“rationale applied to tha treatment of baé dethEO ané cmnclude&

ﬂthat ainca tne de&ucbions taken by tha deeedent in 1930 aad
1981 did not effect an @ffset to taxable 1ncome. the recovery :

"5¢1n 1959 muat be treated as a return of—capital rathar than tax~-

'*able 1nceme.”21 |

. The Court @f Appeals raversed the Tax Court chiefly on
tw° groundss (l) that the Tax Court “tax banefit theoryﬂ wag

| -'merely a wprinciple of equity unfounded in law,ps and (2) that
‘the Tax Court had 1gnorea the statute of limitations and ‘the ~

regulatsiongg ppoviéing that expenees, liabilittes, and deficlte

of one year may not be used to offset 1neeme of subseqaent

years¢24 ) |
lgg.ﬁ" 'Q£Ji§§§§ i§ gg;ligﬂfﬁy,ﬂﬂ :
765 at 769y - o . . ’

- agsuppoae, for example, that an accrual basis taxpsayer
claims a bad debt loss as a deduction in a given year and
that he unsxpectedly collects several years later. 'He 18 ree
guired to report the collection as income in the year of
‘collection.: But, if'he ¢an show that the original deduetion
of the bad debt did not. reduce bis tax in that yoar, he 18 not
regulired.to report as: income the: subsecuent Pwindfall® cols.
leotion. . :

2lyg 5.7, A. age,
ggﬂggwggg Yo .

.Qs_g__ QLE. . L .
géTreasury Hegulatiena l'é, &eceian 19, 4é~8.

Commissionsr, 133 $(2a) 782 st 735,

| —
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Ihe 3upreme Court in reviewin these cases disasreed
-with the bireuit Court of. ﬁppeals on tbese two. pointa and . went
-Afon to expound 1ts view of the review of Tax Court decisions
-;n'ggneral. The epinion was delivered by Hr. Justice Jaeksonm
There:wéﬁe'no dis sents._ In eisposing of the Circuit Ceurt'
inrst obJecticn. the Supreme COurt admitted that a Tax Court

decisxon could be reversed if ﬂnot in ‘accordance wfth law.”25

B £ eould ne% agree with the Circuit Court that the law for»-..

baﬁe-the fax Court's treatment of the facts, In sustaining
ﬁhélféxhﬁeurt 6n thaleiréuit-@ourtfﬁ secan&'ebdeétion, the
3upreme Court h@ld tnat ne statute ef limitations or prin-.
ciple of annuel aeceuntine had been violated and that the
Tax Court had followed ‘explicitly its statutory ‘mandates, ﬂThe
'SOard in redetermining a deficiency in respeet of any taxable
year shall congiﬁer-auch,facts with,relation;tq the taxes_fqr-
other taxable years as”méy be necéséarylcorréctly to deter~
mine the ‘amount of such ‘deficiency o . <726 | |
It wcnld seen that the,@pinien might well have ended
here but far the' app&rent determination of Hr. Juqtice Jacke
son and,the Gourt to make this case the occasion for a statee
ment of policy vhiéhgwaﬁié permanentiy'solje-théfproblem of

25Revenue Act of 1928, Section 1003 (b), 4¢ Stat. 110,
28Revenue Act of 1928; Section 878 (&), 45"8§at; 884,
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reviéw of Tax Court decisionsa Thefé'lS'no doﬁbt'thét ¥pr. Jus-
tice Jackson was much COncerned with the ever-increaainy voluiie
| 6f tax 1itipation in tha courts and wam seeking in this opinion
to sbem the tide. The opinion, therefore, goes on to deplore
j-the 1aok of respect fer Tax Oourt Judbveqt exh;bited in the
CLPQMit caurts and says that the mere number of eabea coming
up for review‘indicatas that there are many cases with little
 value as praceﬁen%s.J This Lack of value is attributed to too
Ifreguent concern with- factual issues.27

‘The opinion then embarma upon & history of review of tax
cases differin@ in no major respect from that previously offered
1n this paper. The divarsity of oriqinal Jurisdiction ani the
habits of review formed by the c@urts prior %o 19 26 are empha-
sized. a _

Thare follows an essay on the cxpertise of the Tax Court,
The opinien concludes thats _

By every reason: ever advanced in support of

administrative finality spplies to the Tax Court.

s « « It has eatablished a tradition of freeden from

bias and pressures. It deals with.a subject which

‘18 highly speclalized and so complex as to be the dess

palr of Judzes. It is relatively better staffed for

its task than 18 the judieiary. . . . The voleme of

tax matters flowilng through the Tax Court keeps its

members abreagt of changing statutes, regulations,

and Bureau practices. . . and esware of the impact

of their decisions on both Treasure and taxpayer « . «

Testod by every theoretical and practical reason
for administrative finslity, no administrative

87 Ropgon at 494. 3 I |
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doclaions are entitled to higher cradit in the

courts. Consideration of uniform and expeditious
- tax administration reguires- that they be given 31&3
_credit to vhich they are entitled under the 1aw.

8o far in the-opiﬂiap~the-8upreme Court has mentioneéd
Afacth aﬁa 2law™ without éxplanatieno Bt this point, however,
 Er. Juatiee Jackson injects & third ele&ent 1ato the disecusgsion,
ﬂdisputes over proper aocounting. These disputes, he says,

. have been treated as. questions of law. and this treatwent hasg
accounted in part for tha mass of deeiﬁiong; Hé views with

" alarz the ever»increasing time which the agpellate courts must .
spend on tax matters.29 A&%ittiag the impoqsibility of lay~ '
ing down rules for éistinguishing faet frow law in any specis
fic terms, he nevertheless instructs the Tax Court to label
clearly iﬁs-findlngs in t@ese-respects to provide the appellate
céurt with a basis for-deterﬁining 1t§ scone"é? review. Be
further indicates that the afereaentioneé questions of proper
accounting belong in the realm of fact, nat lave v@hatever
latitude extsts in reaolying.questi@nqhsuch as;thoaé Of.proper

 sgeounting, trea%iag.g[aeﬁiss7ofjtrghggctiﬁns=ﬁa-qnérfdr_zaz

331 bid. at 498._

ggln a fmatnete at 499 he Quotes Paul, elect tud

eral Ta 3 (1938): P"For the year 1920 a leading tax
aervice catalogued approxirately 22,000 court and Bosrd decis~
ions v + « 8rd about 5,000 rulings - » For the filscal years
1835, 19386, and 19387, the number of anrd dockets appealed to
the éircuit Courts. cf Appeals has amounted, on the average, -
to 809 each year. The Supreme Court's balance sheet shows
that federal taxation was the principal conscern of that Court
during the 1934 term « ¢ o During the three years, 1935, 1958,
and 1937, thse »upreme Court rendered decisions in 84 fedeval
tex cases.? -
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' pnrposesﬁuo?:treating epbérently séparate ones as single in

" their tax censeqeenees,.existe;in the Tax Court and not in the

 regular courts.nd0. Mr.. JﬁstiéeeJaéksen then cleeeS“the door

R finality ‘had not been handed down, the decision would' have

. on this- question of finality and nails 1t shut with the oft—
1<}9#t6d ‘"When the court cennot separate the elements ef a
Idecision SO.-as. tohidentify a clearcut mistake of-law, the-de&_f
cisioﬂ of the Tax- Court must stand."gl Not only must they
stend but he recomwends that regular courts dealing with simin‘ ‘
“lar problems respect them as precedents, although he acknow-
'ledges that they are not required %0 do se. o - |
There. is an anomaly in this expression of - the Supreme:
-Gourt, hewever. Here again ‘one might think that, after pro~;
claimino the finality of the Tex Court s0: reaoundingly.
opinion ceuld legically end. But the Court goes on in fi%e _
mere-pageS-te.examine'the casé. en the meritsa. This action may

}_have been ‘designed’ to show that ‘even, theugh the doctrine of

" been ho different._ Ie seems to -‘weaken. the dectrine, however,‘
eto enunciate it 80 boldly ‘and then fail«to place ultimate and
;complete reliance on 1t. The. Dobgog rule was not 1nver1ab1y
"]adhered to in the years which followed, snd it might be pos-
.fasible to show thet the lower courts saw in this final seetion'

:

ﬁ;on ﬁhe merits a preceéent for their cwn actien in minimizing

SOijd, af:502a
-31 ;c;_g. o |
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Tax Court finality and ?eviéwing on the merits when they were

80 inelined,

Hee&leas to aay, the Egpggg deeiaian had. implieatieas whieh
gtartled the tax world. Dazens of. articles appeared in the law
ffiébiews,‘acéquntantﬁriﬁbr;adic&ls, and. tax magazines; It wae
5the subject Qf héated conVersaticns.mmohg attofneys, aceoﬁntants,
and'Buréau empioyees. Taking the opinion at its face value,
the Tax Courtls finality haa been increased to such an extent
that taxpayerslmight be rgluctan& to have their cases tried
béfdre it, especlally those taxpsyers who were able-to~pay:aﬁd
- sue for rafﬁnd‘in the régulér courts where a full array of appel-
-lateicduyts.lay before tnéma.'Qheylﬁould ba-further encoufagéﬁ
to ignore the Tax,ceurt by the libéral_rate-of.interest they -
could expect should thgirﬂrefua&'suit_be'finélly.suecessful. It
began to look 8s 1if _ppfef_. _tgxﬁp:ayéxé- gbmg_pefdre the Tax Court
was Tputting all ius e}gga' in ohé bé.sket’.," -ffo_z?-'he could not be
at sll sure that hié queétion~§ight not be-caliad a guestion
of proper aceounting or one of mixed law and fact 1m whichiﬁb
- appellate court would be unable ﬂto identify a clear-eut mis~
take of law,® i -

Not only ware problems created for the taxpayer, but ths
' Bureau of Internal Revenue had to make new adjustments to the .

'situatian. The Coamiqsioner has commonly followed the practice
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of dnnouncing his acsulescence or non~gcruleacence. Non-
@é@ﬁ%r@seence meant that the Commissicner was not'recOQniz-

1ng the decision as a precedent for administrative purposes,

'an& frequently an appeal vias invelved. Under thernobson rule
 t§e|aypellate 8cope was sorsparp1y'reéuced that ﬁith fewer
.groun&swfefwreversalrby the appallate.ceurt, the Comwlcssioner
could expeét‘fewersTéx\Géurt_reversals'onfnis appeals., It

follows that his position was weakemed 1n those cases where

he did not acculesce, since taxpeyers and their counsel could

not be expested to give much weight to a non-acquiescence

and -appesl which wag very likely to lose, 3%
o Pergmps the greatest of the new problems created by

jer were those eraated for the courts.

including the Tax Court. @b@n%&ﬂ_ecurt was faced with the
necessity of clearly &istihguishing ;ts.findihga.of fact'frcm.'
its findings of law, &nd this even the Suprene Cgurt'had
acknowiedgéd wésmest d1fficult. &ore 1mpcrt&ntﬂwas the prob-
lem created for the cifcuiﬁkcourﬁsiof apyegls; & new type of
conflict was passibie ét th#sfSecoﬁd_levei.. For examplg, one
case might come from. the &a# Court and éuoﬁﬁer'from the Dis-

trict Court with identical problems involved and with identical

- 3%These consequences to taxpayer and Commissioner are
admittedly highly speculative. They seem to be entirely logl-
cal; they were anticipated gt the time of the decision; they
are supposed to have occurred (see note 41, Chapter IV, infra);
but they are not statistically or objectively demonstrable.

g o= S e === s g v
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_decisions, The_appelletetcohrt_might conceivably be reeuired
by the Dobéon'rule-to'sustaincthe Tax Court, while reversing,
bY reason of its conviction in the matter and broader powers

of review, the District Court decision.33 To the affected

:taxpayers "equal Justice under the law" could have 1ittle

1¢:_meaning in such & situation.34 Other types of conflict at

:"least partially ettributeble to the Dobsog decision will be
gdiscussed later.
Although it would appear that there is little to be

jsaid in favor of this decision, such an impresoion is not

- altooether accuratee_ Let us bear in mind that the Supreme

Court was endeavoring to lighten the load of tax cages. with -
which ths appellate courts were burdened and it may be‘assumed
.;that some action toward this end Was desirable. The extent of
_its success-in holding back the flood is not susceptible of
1proof. Gne would have to. examine the motivation of those tax-
payers who decided to end. their litigatien in the Tax Court
-and from the total of those who were so motivated by the Dob-
n—motivated liti-

_son decision, deduct those. who, also Do:so
gated in *he regular courts instead of the Tax Court.; It
:_Seems entirely reasonable, however, to grant that appeals from

the Tax Court must have been seriously discouraged.

330f. Judwe Hand" s opinion in B'ooklfh'gutionela'szse"

" quoted 5t'end of the chapter.. ,
S%ierr11] v. Pahs, 524 U. s. 308 (1945)
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?he decision may be wdrthy of pfﬁiée an,etherfgrounés
. also. Tﬁe:opinion dé§ﬁrteé from the normal exclusive cons
siderabian of the situatian and at least aﬁfe@ptaﬁ to ma&@l
policy. ﬁany, probably moat, Opinions in taxz caaea are
content to. settle the garticulmr 1ssue between Bureau and

: t&xp¢yar; In the Dobgon opinton settlemsnt of the issue 19

secondary te the policy~making function.l This element_m@y_:
be a eharaeterisﬁic of %leading cases? in'genéral. Ih;refro»~
Qpect, at:léast,‘we $ee large measurss of policy-msking in
them., At #ny rate Dobson g._ﬁq‘“

ymint sstoner endeavored to chart
& ¢¢uraes That the course was not all th&t-cauld be dGesirsd

3subsequeat events hava shown, but saveral.writers-have com-
mended the Couzﬁ for its ef ferts.35

~ One othg: posittvelgqo&.tg edme fgam:the decision waa
thé'définite re”aVai45réﬁ the'scope.ef review of the go=-
eallcﬁ ”mixed queaticn ef law and faet. This principle,
on which courts had previeusly felt free to review, dates
back to 1937.36 Under it, court éispased to review &l& not
have to exenﬂse too much ingenuity to find some nixture? _
which would justify that dispositien. The virtue in remove
1ng these mixed %uestions frem the reviewable area 1s, of

course, kighly dabatable, ﬁhe posi@ion of the debaters being

Eﬁﬂotably Robert E. Eelson; gsee digcussion of Kall
caﬁ@ be]»OWo . . : : .

, 802 U.5. 34 (1937).
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dependent on thelr underlying conceptions of the edministrac
tivé'preeéséz~ a&vanéihg-ae this potnt the tentative thesis

"'-4thmt the total area of ‘re eview 1s no ‘more 1mportant then the .

'?:elarity of the boundaries which aefine 1, 1t followa that

the positive good of which we speak lies, not in the reducwl_"

“ﬂ*tion cf the scope of review, but in- the sharper markinga of

the beundary 1ines:: It shoulﬁ be remarked now to avold ~ﬁf-
",f misleading that under the present act of Congress this virtue

,jf;gef the deeision is no-longer, effectiveo
VI, ?he @ggggg.ﬁule in'éetioﬁ

"ssioner waa eited either relied on or

n_distinguished 1n nearly every case apgealed from the Tax

Gouyt aupsequeng “to the;ﬁobsom,éeciaiag‘and prior to: its
.virtaai ﬁrepéalﬂ'by'thé'congress 1&'1948;_ In the tw° yeara _
“'1mmediately following the decision it was cited more than 200
times.37 & 1eading taz.servzce cites 136 cases wherein the

Tax Court's deeisian was held ta be reviewable under the ] gg
son. ruie, 98 The trend needs no cemment.ag The Dgbson decis-v

= 570. 7. Altmen, "The Dobson Rule.” 2 ZB__B_.Léﬂ R.EWf::
587, June, 1947, |

- 38?rentice-ﬂall F d;}al Taﬂ 8ervice ;_gg at 21, 8EQ
(8 ané (k). .

- 39J. Rcland Peunock A»mﬁhiS%i;[I@}:al%;tha‘ﬁg of L
(New. Yorit: Pdrrar and. Binebart, Ince, 10 X WEB T orts that
only one per cent of Board of Tax Appeals decislons (not appeala)

' had been revérsed, -Although averages should not bé applied to

" sueh small figures, especially other averages; that percentage

- -wouyld yield average- annual reveraals of 57, based on 5700 pro-

'=eeedings annually.
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89 F(z8) 878
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“ icnuWaa.marking snd was being worked. An exawmination of the

nature of these workings 13 in order.

ner was decided on the same day

‘a9 the Dobsgn case. It was concerned with the deductivility

 of business expenses in an illegel business, The Tax Court

had éisalldwéd-deducfi@ﬂ because of the nature of the busi-
ness,félying upon an'old@w-31rcu;twcaﬁrt épéisieuQél Upon
appéﬁl the Seveﬁth Circuit Court reversed the Tax Court and
held that the illegality of the business did not prevent

deduetion. The Bupreme GOurt-ﬁphelé4the later Circuit Court

decision'r@veraing theﬂTax.Court¢A“@he-scle-isﬁne-was wvhether

the expenditures were Tordinary and necesssry" within the

meaning of the law,®® The Supreme Court sduitted that sueh
determinations were ordinarily fsctuel. The fact that tﬁe
Tax Court had relied, not on its own Judgment, but "upon a
mistaken convietion that dénialfwas'required 28 a matter of
1awh4® 1ngerted a question of,law'Whicn-made rev1ew'o£'1&3

deelsion propers If one could accept the @osi%ion that the

40380 U.8, 4687 (1943).

(CaCele £G, ; '

4%gection. 23 (a) I.R.C.
“op, cit. at 478,
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case involved questions of faet, there is no apparent con<.

rf;iaﬁ in_t@e deoiaioﬁs,l .

E;ﬁig_ginﬁg'-

) .oner  ’ne which resaffirmed the Eggggg rule in
& most b&ckéhahéed1maanera The taxpayer on the accrual basis
bad ‘dedueted aé'@xp-énsé'faxes‘the p&ymenﬁ of which he was at -
the tine of ac crual contesting in the courts of hig gtate.
The mﬁx‘ﬁourt had held that this was an i#proper deduction
and had been sustained by the Ctrouit Court. The Sup reme
Court held that the question involved was 2 question of law,
and ﬁﬁinee=€hé Board applied the éenfeet rule-afAlawq.it&
dotermination . . . 15 entitled to the finelity indicated by

One Qonﬁers at=”£iéélityﬂ*baséd in,righthésé=élone.
Preaumabxy'aﬁy éeeiaﬁen, either by aaéinistrativé égency or
Lower eourt. will be affirmed 1f and when that deeision 19
right. This final wvhen right® reasoning m&y be merely tne
~ converse statement of the Pobgon position_that Tax Court

_finéingS'mQSt'3t$nd unless there is a Melear<cut mistake of

44520 . s. 516 (1944).
45Ib1d. at 519,
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| law,ﬂ and both statements of the 1dea are. neconcilable when

'applieé as intended only to guesticns of lav. However, in the

_31 ¢; 24 és case the Court asserta the existence of a legel

 ﬂfque3tion but, ln deeeribing 1t, uses much the same phraseolegy j

f3used by ﬁrt Ju&tice Jaoksan in the Dobson pin;on to ﬁescribe

ﬂnqn*reviewable areass £ays ﬁr,.Jusxice Roberts in thq,;ggig,-_f-

" Pineg opinions %The appliceble principlea of_aeoounting on

'  [the accrual basis had. ‘been adduced aﬂd applied by the Board

.'of Tax 4ppeals ia- numérou & decisions . « . and tha 1nstant

”dec1310n waa 1n-line with earlier rulings as to tax aceount-
ing practice:¥48 gays ér. Justice Jackseng "Whatever iTatie
tude exists in reséiviﬁg quastia§9'such.as‘theseiof proper
aecouhtihg_;'c » 6xists in the Tax Court . . . 747 the Juse

tices 8o not appesr o interprét,ah& classify in exsotly the

sane way the term,  "proper accounting.?

iights the coﬁfusfio“n; In brief, the fects are that the taxe.

payer. having col&eetee certain processing tazes from custo=
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mers under the-Agrieuitural Adgﬁétﬁanﬁ Act, rofunded them

after the Act was declared mncenstitutional.‘ Hé'ccn%ende&

that his 1iab111ty to refund was relateé to theo @erioés of .

-collecaion and that deduction should be allowed for those
'5.periodag He reiied on Bection 45 which provides for deducs
}',igen:af expense? im the yesr pai&_gr-aacruad:ﬂunleas in ordey

 §¢ c;eariy reflect income the éeduet&auég,-;-.-éhould be teken

'_iﬁ.@;dtfferént period.”49 fhe I&xrgeupt &llawéd,the deduc-

. tion as elaiaeﬁ but was reversed by the Tenth Circutt.s The

- -Bupreme Court, in sn opinion by H%;'Jusﬁice Roberts, agreed

with the Cireuit Court anﬁ helﬂ that the annual system of

acceunting was fnndamental and that Seetien 43 wes not inten=
ded_go apply to & situation guch as-that under egnsiderationw

~ This opinion, like the Dobson opinion, dealt with the

. eompetence of the Tax Court to relate certaln transactions

%o each other and to certain years: The government!s argu-

| ~ment in both eases relisd on the annual accounting princip lo.

Those are the basic aimil&ritiea. in fact, the almost ldenti~

cal issuas. In the gbgog c&se, hcwever, the Courd left ‘the
fi@la to the ?ax Court judgin g such determinatiene to be

~ outside the scop.e of review, while-hereathe.easa.was;examiﬁed
N -:ané dec1deé-¢ﬂ:ﬁhe;megits,; %o ‘be sure; the ggggggagéinion

' doss consider the merits at some length, but the decision scems

'498aeticp 4z 1.B.0.
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:$§5bg-madp before thatAéonSIdQQQﬁiongs}ihé_d&ffénénce in
‘rationale between these. -two Gpihiopsfis'largeli”a matter of
'embhgﬁis,-;nggqg?mékes.mueh-éf.&he)virtuesbf_édminiﬁtzati?e
'“wf?ﬁéiiﬁ??-decides'thé;issuefﬁdf@ﬂ&ﬁfpasis;.Aﬁd é;aboratga
tﬁéﬁdéaisiqn wi;h‘aiéisbussionﬂéfifhe factuglﬁeiémeﬁts,'
¥ills has littie‘to sa§ éﬁbﬁt a&ﬁip;sxnativéafinél- _l'

- :Eecu 1LY,
:%ity and decides: its 1ssue on the merits,: ¥r, Justice Roberts
”.explains that he iy, dealing with a cuestion ef law, but. examﬁ;
'ﬁination again reveals no’ criteria for ideneifying a legal |
~question;“ "Mr.~Justice Douglas~and Mr<'Justiee Jackson are
of the: opinion that the case is governed by Dobson 1. Co i§~
sioner, 320 B S..489 (1943), and that the Judgment should
qur the-xeaaoas-therin s;ated b@_reverﬁed,ﬂﬁOureads the -

' _dissentg

_ Helnin xle Pines: and Security Mills decisions
seemed to indicate that all was not well with. Dobson .g.. Com-
'mi§31oner, that it might be one of those outposts of thought
whieh are’ fortuitously advanced lo st in. actien, and never
quite:remaken;u_Any;tgx;praetit;pnergwhq,made;such,an aa@umpﬁ

tiaﬁ,mgst;h&¥9fbeen_ﬁudelyﬂ&ﬁakeﬁed_by-the;nextmﬁﬁprEﬁef@aurt

a 5QSecuriv“”~ ‘381 U,.8. 281
(1944) at.EBZ; :

51523 u. s. 57 (1944).

3




LR s e

88

 decisioa involving the Taz Court;, which cane 1n Sovember,

1944. Just. eight months after the a_f*r? 118 cade.

Mci@mald. & jwdge in the state of ?ennaylv&nia, néd been

.~disallewed a deauetisn of approximately $1w,060 of campaign
”5expenditnrea of whieh abaut 35,000 waa expend@d'far ordinary
-‘campaign gosts and @8 500 for & party ausessment based on
__the praapective total aalary of th@ sueeeseful eandidate.
‘Tne\Tax Court su“tainﬁﬁ the Cenmiosiener, mﬁ atd the ‘Cireuit
}Ceupt ef Anppals. The aupreme Caurt took: the ‘case in order  :

v Ay give 8- éefinitiwa 3uaicial answerﬁ*to this impartant

ﬁpreblem of u&mpaign expenses.-g

QJu tice Fyankfurter wrote

5-2the opin*on. Be cavered thor@ughly every &palic&ble a*a--

““f rtute and.. interpretation ané founé that the judgment of the ..

u.j§nger courts was right. Ana then eame the porticn ef the

"}opinicn mosd pertinent %o our subject, Taz Gourt finalitya

-, Bven Lf- these conolusions . « deriveﬁ lesg
" e2sily than they do frow the shatutery provis~
--1ons under scrutiny, we should not be inclined
- to @isplace the views of the Tax Court with our
o®n. . . Baving regird to the controversies . -
which peculiarly cell for this courtts aasuaication
. .and to the démsnds for thelr adequate disposition,
“ag 'woll as the exigenciles of litigation geénerally, .
relatively few apgeal« from Tax Court decislens ecan
in any event come: here. That court of n@cessity
. magt be the main agency for nstion ~widé super-
‘viglon of tsx administrations Vhatever the stae
tudory or pracétical limitatlions upoen. the exercise
~of its authority, Cobgress has 9lainly designed
.. _that tribunal to serve, as it were; a&s the excheg-
er court, of the country. Due regerd for these eons=
_aideratians 1s the underliying ratianale of . nggog
« i 'm &y 320 U8 43955 _,
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One. might conclude from the foregeing quotatian that
ﬁgbgaz rides again,? The disseating opinion, however,
written by Hr. Justice Black Joined3by=3usticaaibouglas,
Burphy, and Reed; dampens pﬁemétura enthusiasm for the Dobe

| ggg dactrine. It cites the Séeur ' 5§ ls case s one where

-"the Court was not loathe to- "displaee the viewa of the Tax
. Court with our own,%38

 The next appéal.froﬁ a Tax Court determination te come

It iavolved éirectly the issue of Tam

to the Suprsme Oourt was in the ease of Commis
Co

15tone;

tish fmeriean
Court finality. The unanimous opinion of ﬁhewcaﬁrt affirmed
the Taz Court 3g@gmeﬁt-an& &eﬁiﬁeé;mowe.élearlj the non=
reviowvable ared. ﬁ:. Juétiéa'@niphy'delivare&~the-opinién,
and his first sentence sets the‘Stgga £6r ‘the reﬁainﬁer of
the opinioﬁs _ﬁwe-are:cenfrahtbé'h&re-wzth another aspect

- of the problen of the Juéicial reviewability of Tax Court
ﬁeterminatiens."SS

The factual issues, if we can for thefmemsn#-ignore

the-implicatione-of'ﬁhe.adéeeﬁiﬁey-were-undisputeaa The tax-

531p14, at 704 -
54325 v.8, 119 (1944).
55;§£§; a¥ 1929,
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payera were two foreign investwent trusts maintaining @ Joint

h office in the gnited States, If they were heié by the sourts

; %o be resiéent fareign corporatiuna, they would bena £it tax~
'fwise to some considerable extent unéer ‘Bectlion 251 (b) of ehe“ ~r
‘Revenue Act of 1956 aJuilss&. Ihe governaent argued by |

_;'inference fram the. factnal date coneerning the size and oper~
~-at1onai scope of the office in the United States, that this
'.Aeffice was & sham maintained here for tax and perhaps other .r”
miuor purposeaa The Tag court hela, ‘against the contentions

" of the govexnment. that the taxaayera maint&ined ‘fan’ office

oF place of business within the Bnite& States?. and thet they
weraffan.tax purposes reaiaentgﬁoxeign ¢qrperatiogsx_ The
:.caaeg'of the two texpayers were combined in thq ﬁup reme Gourhg
Qﬁe-héving'coﬁé fwam”ﬁhe ?aurth éireuit5§here the Tax Gaurt!s
‘decision wes affirmeds. The other from the Rird Circuit57 :
_wﬁera the Tax Court was reversad._ '

The Supreme Courd opinion ia the

considereé in some detsil Tax Gaurt finalicy as to fects. It
-raggrke& that no juestion of law was involveds

\-f,There 44 no charyé here that the Tax Court failed
“to follew the appliecable statues and regulations.
Ho.élear cut mistake of lhw 18 alleged. Nor are
eny constitutional issues invelved. The sole issue
rnvalves abaut tha proariety of the inforences and .

56139~3€aa) 410 (C.C.A. 4th, 1948),
‘5?142 F (gd) 4@1 (rooA 9 St’ﬂ, 1944) c
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conclugénns drawn from;the evidence by the Tazx
Caurt. N .

The Ceurt then dwells [5) ) the distincﬁive fuhctions of

f_ the Tax Court ané the Gireuit CQErta af Appeals¢ It reatatea

o the 're-_ob:of-aoncept of "substantial evidence." It ﬁesig»

nates elearly the Tax Court. a8 @ne ;act finding amd 1nference |

'*'drawing body. It charges appellate cou:ts not to add to or

L mhange the factual findings by reweighing avidense. Agpellate

caurga zust look for subatantial_eviﬁeaee.to support~the‘finﬁ»

ings, but, if such & basis Ls'p?esgntfihe;proéess of review
18 at an end, The Court advises judicial abstinencé in cases
of this type for two reasonss (i)-éeferencé to-the'Tax Court's

skilleﬁ judgment, and (2) 1aek of precedent value 1n these caves,r

At the time of this deciston it eoulé not have been conw ’
sldered at all surpriaing. ' The nggog ané,ﬁef"aid:casea_gave
much braadar ststaments of ?ax Court rxnality¢

‘They said that,
not anly faets, but mixed ques@ians and questi@ns of accountﬁ@
were not reviewabia. The S}If '

: 4f}jeantrule that facts
and the 1nﬁerencea érawn therefrem are ousside the a@pe late

auriaéietzonfis tame by GQ&PBI&S@B@ %he significance:of this

deciston scems o iie 'in its élear delinestion of this ome al-

'wnat-inaisputébly'naﬁéfeviewabie area, It 15 also to be come-

mended for its a&vééﬁcy of 3ud1¢1al.restraiht_in cases without

value as precedentd, Hany tax practitioners have thought that

. 860y, a1, at 183
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the courts could éaallﬁ.reduee their overlosd of tax cases

by refusing, whenever possidble; to review éases-with glgnifl=
 cance only to ‘the parties ilavolved.

gloner presents & concise 1£ uninfors
| mative example of the appliecstion of the Pobsop rules The

suastion eqncennﬁd.a certain tranaaaﬁienuanﬁ itﬁnclagaifica~.

tion a3 2 salee.'whe=eaurt says@ P, o« Tax Court found that

tbe parties intandeé & cosh sale of the eguipments That*ﬁuéa;a'
tion 18 &rguad here ss if 1t were open for ‘predeternination

by wss It 15 not, « It 18 the kind Of 1asue-re$§rved for the

Tax Court under Bobson v. Gammissioner.”ﬁﬁ

In June, 19845, a yeor and & half after the birth of the
abﬁgg rale; the %upreme Ceurt reaffirme& &ud ineidentally
eiiphaglized that rule in B gt !

This case 1nvo1ved the 6ednctien of 1ega1 ezpensas 1neurred in
litigation with the Commisaiangr,a& buainaas.expense of &

fiductary. The elemental facts ée_tq orgaﬁiz&t&énféf‘bhe tvugt;

89504 U.8. 1 (1045).
80iv1d, at 3 |
8lzos y.e, 365 (1948)s
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~ and the amounts of incéme and egpeﬁsg'invnlwedtwere Gﬂéiﬁpﬁta&e
'.1he.que5tiqﬁ-wasi are such exgénses &eduehiblégunder-aeetioa {

123 (a§-fﬁ9 I.R.C.? This section states the requirements for

«‘deauctibility of ékpenae, that. it-bé 6ﬁéiﬁa§y'and'necegsary

“. aad inenrred in the production or cellection of income or 1n B

tbe DanaKe ment of property held for thﬁ ptoduetien of income. _

- The Tax Court concludea that the expensa met the - requirements.

- The Cireuit Cours agreed that the ex@enses were orﬁin iy and

n@cessary'for the managemeat aof ths st property, but helé

_Jthem to be net-de&uctibxe beeauae they were not for the pros

_“éﬁéiion of 1nedme¢ The point waﬁ made that the trust. property

.'waa almost ready for distributioaq- o

Bupreme Court found the seat of the difficulty 1n the
words,-”property held for the pro&uctien of iaceme," whether

or not. on the facts found by the Taa Geurt the groperty

@as.so heldc- The Supreme Ooure saya of such queqtiensa

?hey are felear cut! questions of law, deciaion s
of which by the Tax Court doef not foreclose their
deeision by appellate courts, as in other cases,
; Court 18 eﬂtitled to great

In ather wards the ﬁeciaions of the Tex Ceurt, gven in

elear cut questiens of law, are entitled to great weight, and
in il other queations are final.

Thus after reitsnatiag the @ggggg-aule-andiin 80 doing

68rnig, ot 571,
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. finding 1t. 1nappliéable‘€o ihe 1né£ént eé&e,'the Court con=
tinued the axaminatton on the merits and, incidenmtelly, -

'came to- the eame conclusion ag the Tax Court. Hrs Justice

. ?rankfurter agreed.mith the reault, but, 1nsisted in & strong -

'=~diusent that it should have been: reacheé by way of the Dobson - -

JG , § ,{EQ,. x; (: -

' Bere' the Dobgon rule was applled in su@h a wiy a8 to create
& direct. conflicts o |

- Both gases: concerned the classificatian of eorporate

'dehentures_as stocks or bonds¢3 ¢ng.&eiiey'co;‘&ebantuxes

nvare ‘assignable tmeﬁtygyeaﬁ-béndsfaailingffbr,ﬁﬁ-ihtarQSu
| mssuea-anly-ta}5hareheidérs in Gxéﬁﬂngé'fEr'ofigihai'ﬁreférﬁ
rad. stoek a8 part of a eorpar&te reorganization plan. Pay=
ment of interemt ‘was non~cumu1at1ve ané was oonﬁitioaed on

snfficiency of net incemes Eebemtnme_holﬁeFS-were?subewdx~

nated to ail]créﬁitors-exeep%:stoék-heiéefsq The stockholders,
* tneidentally, were ‘all members of the same family group .

Deduetibility of the inﬁerast'on-theaespbizggﬁiqae;was_the‘

88526 0,6, 581 (1046)
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:maiﬁ.iséﬁa.ﬁﬁ-ﬁhéfﬁaée;'5$ha-$ﬁibciﬂﬁilié debositures were -
‘4ssned ag a,gamtv@fg§~¢orpar§tetreersaﬁ§§aticn plan in, the

_farm;gg 3eg;3§egeﬁ.n@tgs~w£th faﬂé-value equal to. the par
© ¥8lue Of the stock exchanged for them, Basch stockbolder,
| aii.mgmbegg;og_the-same f&m1ly-gr6ﬁ§; tuarned in four-fifths b

of his stock. The notés were payable in twenty-five years and

bore interest at a rate varying from 8% to 108 dépending on
;:-Qbrpeiaiérﬁeﬁwiﬁeémé{"iﬁﬁéﬁééﬁ‘obl&gaﬁioﬁafwereleumﬁlafivé, |
| an&-ehé;aates~Webs assignsbles ﬁ@dﬂg#@péggxyaof interest was
the 1lzsue befare %he Tax Oourt. |

were bonda and that-the payments were de&uctible es 1nteresh.'
Tax Court Judge Aruxéell in tne

Zalb J~“a~‘; ease hold that

the éebentures mere atacks and that hhe paymenbs An queetion
vere ﬁividenda and aoi deéuetible.

- ?h@ @eventh Gircuit Court
of. Apneals reversed the Paz ﬂeurt pesitian en tha Kelley

, debentures, thus holding thaﬁ tne debentures were stocka.

Pirst Ctrcuit COurt of Appeals affirmed tne Tax Geurt deeision

‘“‘j]l; case. &ceeréingxy deciaiona at the appe1~

'late level ware in h&rmony. '»r}tg

, gr*,waq granteé hecauge :
- of diversity of apmroach to the questioaa ia the Tax Court amd
',reviawing courﬁs $ ;

The Supreme COﬁrﬁ aginien has been both damueé64 and

praised,@5 damned for creating 1nconaisteney ané praisaa for -

ﬁé&ltmana Op. ¢t at Ea?.

88n, %, erso

n, 9The fhobson' Rule Reaffirmed by tha 'Kelley’
@ase,ﬂ 24 Tgxes i@&, Februsyy, 1948.
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1ts'ﬁ0iﬁ and ﬁeﬁlistic'aﬁproaéh %e~€he“m&ttér-df finalitya The,
opinicn, written by B Justice Raed, after. the usual brief

histovy of the litigation, reviewed rather thorou&hly the . facta

af the easea. Camcluding frem the facta thab there were reason«

abla ﬂrounda for b@th Pax Ccurt op 1nians, the Court proceed—

ed tﬁ &ccept both opinions thus recreasing che ‘conflict in the .

o Tax,Ceurtq My, Justice Beea 1 reach&ng this eonclusion_wan&.

‘over much of the' ground ecovered in: the‘_#gggn @ase. Ho dise
' cusaed C@ngvessienal intent as %o Tax Court finality ecusider-
ing tha legistative higtory aﬁ_seetﬁog,lyﬁl‘(c) 1.B.C., which

governed rééiéw;j'ae @uﬂte&fin footh&tes'?aui;'ﬁhayer; Kélmes;
Dicltinson, Ccnﬁression&l eammittee Peports, and: 3tatute953 and,

in general, restated in positive terms che49;j[a¥ rule of finale

1ty One pitfall he cprafu iy avoidedaathe definztxon of 1nter~

est ané aividenaansaying, "?b@ae c&ses now under ccnsideration
&eal thh well understoed words as uSGQ 1n tho' tax statut@s-w

' '1nterest* anﬁ ‘ﬁividan@s. Thay nead nn further definiﬁian.”ﬁV

%r. Justice ﬁutl@&ge wrote a diasent whieh.is much conm

'cerned m*th the once reaolvad 1aeonsiatency here recreated by .

thavsuprcme Ceurt . He notas that 1neon«isﬁeney hetweea cira

euits 1s resQIVe& By the Gaurt aad_fee&s that it shauld take
'vtrong position against eanflicte within the fax “ourt.
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The aissent_quarrels with the ﬁajority opinion in one
'0§hév important resyee%;_ ﬁrﬁ Justice Rutleégg;eontends-that'f
?ﬁond“.and'”stock" or ﬂdiv1dén§&'&nd.”iﬁterest“ are clear ¢ﬁt
%ééms-enly in simplef QXemplificaﬁidns; but that they may be |

*-‘just ag vague and unreal as "facen and "law. Indeed;.“the_

border cutting across one set of normally opposing conceptions
may be deliberately obscured -and made into a no man's land as

. readily ag that 1nvolved in the other."68 _

Robert E, Nelson, a former assistant to Judge Minten,
who wrote the Beventh Circult opinion in the Kﬁ5?

”f-case, |
answers the dissent*s point on consisteney within the Tax Court
to gome satisfaction in an article 1n ;asw-

16X >~’published about
a month after th@ Supreme Court decision.ﬁgh He compares the

divisions of the Tax Court Ea the div1sions within a circuit.

He points out %hat conflictS‘wiﬁhin a circuit are mast rare

and are, considered unforgiveabley The Tax Couro can - discipline

1taelf, he suggests, by én banc eonsideration of differences
and achieve the same uniformity that cireuits have achieved.
_ In other’ wards, the responsibility for uniformity within the :

Tax Court should be assumed by that body and not passed on to

: NErburdened appellate courtSa‘ Since the: Tax Ceurt is unified

-in much the same sense as the individual circuit courts of

68 Ibid. at \-!,5'35‘."

69elson, gp. gite at 108, -
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appeals, ¥y Helson'e point seems to be Well taken.

~.One - 1s almeet foreed to. conclude thet the el;gx decieion

: greetly strengthened the . Dobson doctrine. Mr.,Nelson, prais-;

- ing the Depsen and K lge, decisions and indiesting his belief
-1n their. permanence, resteted_tbe

D b }rlrule thusa -
.. - Where' no statute or Regulation: controls, ques~
.. . tions involving merely the welghing; of numerous
< inaicia;. and/or ‘guestions 1likely to involve reper=

‘cuseiens with which only aspeelalist in tax law

. and accounting ‘would’ be thoreughly familiar, are
| left to the Tax Court.7@

-The conclusion thet the K[llef-case strengthened the

Boweo: rule must ceme Hiore from study of the‘decisien itself‘

zhen.from Mr. Nelson, however, for he weakens his owm argu—
ments 1n favor ef ogsog by dismissing as, "legal humorists“71

such eminent tax eutherities as Paul, Griswold, Eisenstein,
and Bickﬁerd.Vz l | N

. cirouts C art Opinions s:».r;% e Dob on §

Ee to this point we heve been chiefly concerned with the
Supreme COurt's oW applicatien ef the Dobseg rule.j However,
most of the decisions 1nf1uenced by Eobgon never came befere
: the Supreme Ceurt,, Some understanding, then, of "Circult Court

: of Appeale epinien and apelication of the rule will net be |

f<761bie;'at~107‘ .
T1Ib1d. at 1ee.:”

7B3ee bibliograpny :';3“
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_; abLss. - In meny ca@esrﬁ;éf-_=wa§ tited in support of a deotss
""1oh w%ieh might well have baen re&che& an other. grounds, and

18 many casea Dob son appeara o h&ve~been aistinguished out.

'_of an abunﬁanee of cuution. A. Judge eauld easily add to his

opinion a garagraph or two shawing how his case aiffered

Ea'.o;'and ‘thus eliminate to some extent the rigk of

finavaraal unﬁep the Dohsgon prineiyle. -

" & ¢lesélc opinion on Tax Gourt finality, one. thst has _
_beem often dlted both by ceurts and authors on tax.subjects,

’-'wae writtea by, Ju&ge Learned Hapd 1n the case ef 3~owiw“

msslonsts™  In opder to effirm -
_the Tax Court in this caea, 1t was necessary for Ju&ge Band

to overrule one of hiﬁ own previous decisions. &llengthy:qudu
tation from this cpinimm geemsy. perﬁinentz o

' Se muah taken for granted, the Nuestian ariaes ghether
ve should yield to the Tax Court's puling that we
were wrong, and -that it would not folloW use What 1t
said, might of course ¢hange our opldion on the point;
in which .event there would voe longer be any conflict;
‘but in the ¢ese at bar 1t ¢hances that this has not
;happensé; and, 1f the cage were an appesl from & 4lse
trict court, we should hgve no glternative but reverse,
But the Supreme Court has repestedly ‘aénonished us
(1n so wany deeisions ¥hat it would be 1dle to repeat
them), that our power to veview & ruling of the Tax
~ Court is very much more limited than in the case of
& District Courty As we uhderstand it, before we -
- nay, sudbstitute our own lnterpretation of & nrevisian
:@fﬁthe Revenue Aet; not only must & naked queahion
of law detech itself from the nemas of lew and fadt
a8y 8 whale; but we must eanclude that‘%he ?a& Court

Thgy pea) 480 (C.C.Ay 24, 1046)8.
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hag been inﬂubitgbly wrong in its decision of the
gueetlen which emerges: reaseonable diffaerences we
are to resolve in 1ta favor . ; » and therefore,

. although personally we are of the same mind as
before, we think that we should yield to the insise
tence 0f the Tax Court, which within these limits .

~- 418 really the eourt of last appesal. One suestion
., rem&insg, It ray be asked why the same reasoning 4id

not apply, vhmin 4 « . (the eariier case). « . we

. reversed the holding of the Board of Tax Appeals.
It &1@; but in Aagust; 1941; the Bupreme Court had

- not yet made clear,; as it now has, how straitly our
jurisdiction is confineds Our decislonwms then arong;
not indeed begsuse &3 an original guestion 1t wae,
but because, by -assuming jurisdiction to consider :
the guestlon at all, we invaded the prerogative of '

the Tax Court snd disreogerded the finality of its

. ordern. That finality depends, a@s we underitand;

upon the added competency which inevitably follows
from concentration in & specisl field. Why, 4f that

‘be 80, wew-or indeed ¢ven the Supreme Court 1tselfes
should de competent to fix the measure of the Tax
Lourdts competence, and why we should ever declare -
that 41t 4s wrong, 15 {ndeed am interesting inquiry, _

which heppily 1t 1is mot necessary for us to pursue.74

'?hi$ epinion, while it may not have’ represented 4n exaot con-
census of eirenit court thcught on the.fo:fof matter, was certaine
ly-authafitative. It had great weight, because. ig for no ohse
reason; 4t eame fr@m the ped. of Judge Learned’ Banﬁ, & aurist
renownpﬁ for- moa% af the fualitiea we loolk for 14 8 legal glant,

.. The Qeelision came when. in the Aéministrative ?rocedure Aet of
1948, soume tenaency toward curbing administretivs finality 1n ,
g@nera& mas_evident; 1t #may be said @hat:itiisaa.descniption af‘
ﬁha-ﬁpbsaéjru&@-ﬂt'iﬁé'hig&eaﬁ Qoiﬁgs Althcugﬁitha rule wag to
stand for two'yehrs*mbreg wﬁ~WPs=hever-aaain~td-beusﬂﬁﬁeetea_ﬁa

aerious attaek in the courts on the old grounds, When 1tﬂf911;_
it fell 8t tne hands of Gengress.
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TRE PAX COURT TODAY

-iwo;raoent §eﬁs éf Gangrqas bsve had a dircct bearing on
' :ﬁhef?ax.eourﬁy The firsti~c&e‘Aﬁmiﬁisﬁrative-Proeeaﬁme Aet
" of 19¢8,1 pay heve affected Tex Court procedure and did affeot
to & lesser egﬁéﬂtifinality. ;whe Acﬁ.of ﬁune 25;.1948,9 héﬁw
ever, in one of its minor provisionsd e&éaﬂy end Gefinltely

repasled the Dobgon rule of Taw Court finolity aﬁ&}ﬁubsti@-

tuted a new guide for the appellate courts in the review of
tax matterss |

Scmé-mentionfﬁaa;éade in &is¢ﬁ§8ingiﬁhe'qﬁestiaa whetneﬁ.

the Tax Court is actually a-eburt éé nét;iofrits'siatqs under
'the Admint strative Fraeedure ﬁct. The Subreme Court has

not passed on the-points¢ Againﬁt these ayiniensﬁ'can be placaﬁ

1go stat. 837 (1848)s | |
gPublic Law 77%, 80th congress, 2d Bessionw
;Q,, Bection 36.
_ 4Sse Chapter E;

Lincoin Eleetrl : rl salonexr, 168 7 (?d) 879
(c 6.5, Sth, 1047) g and gggg_g 7. Comn '“-ofer. 188 F(24)
844 {C.Cads Gﬁh+_lﬂé7)a - '
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that of the Attorney Seneral ?xiar to.pasaage of the Act®
and that of the Tax Court itselfg7 Of course, it is féiely_
) wé!lugétablisaeé ﬁh&u eaupts'éré.ngt.coﬁ@etant;to fixz thelr ,
- own Su?is&ietiana Little can bé*é@&ed to the evidence either' 
| for or againsﬁ the proposihien.' AB the situ&hien stands the
only evidence ‘with ra&l autn@vity. the two clrcuit court opin»
'fﬂians, 1adieates that the Eax Court is cOVBred by the dct.
But tne questimn may be largely academic,for it begins
to appear that the oaurta are not reguiring the Tax Ceurt to'
_oomply with the Actts proeedural re@uirementa even while holﬁu
ing the Tax Court to be an ageaey within its meanings
Bection 8 (a) of the Act éiﬂtinguiaheq between an ageacy
prcper and its members,e while Section 8 (b) pravides for
nroeedure in cases wh@ze-the.inizialuﬁeeiaian_is pade by &
subordinate officer for subsequent agency approval.® To come
ply with the yrovisions of Section 8 (b) would involve a cotte
plete revision of ‘the Tax Court's nethod of hearing cases, for
thet section readsi ' ‘

Prior to-each*reéaﬁﬁen&ed;'1n1ﬁia1, or tentative
decision, or deeision upon egemcy review of the

eﬁee ”hapter ﬁ, aete 14, ggﬁggg

Tﬁﬂgéét QI ik o

8&0 3tat. 243 (194a)¢
QLQQ» gxx. |

ionex; 5 T, «Cols 1093 (1947), 1659(26)
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decision of subordinate officera the aartiea ghall

be afforded a reasonable opportunity to submit for

the consideration of the officers participating in

such decisions (1) proposed findings and conclusions,
- or (2) '‘exceptions to the Géelsions or recotmended

decisiong of subordinate officers or to tentative

agency decisions, and (3) supporting reasons foi such
_ ~exceptions or proposed findlnﬂs or conclusiens.

The‘presemﬁ ?am:court pokicy of having ‘indtvidual Judges hear
' caaes-and-pr@gen$ their.epiniqns.in the name of the ageney is
certainly inadequate under this ségﬁion@ 8bméfhin@'méfe'lika
tha following préeadﬁrerGﬁi&,be_régﬁiréét‘f&f%éi'ﬁéaﬁing.%he )
eaae;'ﬁhe jﬁﬁge'ﬁéul@ offer a tentéﬁiva.egiﬁi@n wnxch'alanq
with the aéversaries' ”exceptions. propesed findinga. or cone
'_elusiona" would be reviewed by the agenoy . as a whole. Recan~
. sideration of eaeh case by the sixtaen Judg@s wauld have to
fellew the 1niﬁ1a1 deter&imatien*. A few difficult eases are
néndled that way now, when in uhe diucretion of the preai&ing
Jjudge it sgems necesaary, but with the presant organizatioa _
it would be manifeatly imposaible to hanéle a1l caaes in such
a~m&nner. Therefore, the Tax cgurt has simply ignered ﬁeetion
8 (b) of the adminiptrative Prece@ur@ &ou and, so far at least,
. without running into trouble in the aypellate caurts. Should
this procedure be forced upon the Tax_gourt, it would seem that
 the inevitablemieorganizatiwn.tcvfollaW‘Wbula have to involve
the oreation . of & hiermrehy withia the a ency, & group of come.

miésianera; perhaps,-ﬁo hear the-evidenqe and;presant the tni@;el-

-'=-_'lﬁég3¢f$$ﬁ§
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repartﬁggn&,the.agéngy'fksélf eémpéééé'af Ju&ges-sitting'gg-

- bame, L ]_;Tv;' . - :

| Twa cases have been speci”ically concerned with aés quacy
ﬁ”fef Pax Court proeedure un&er the Administrative Precedure Lt

e: n 81161’38 little li&ht 021

The firﬂt:'ﬁ‘{ L6 v, Commige:

_7?the situetien.' In ita unpublished memerandum opinion, the
”f ‘?ax Court declareﬁ that it was not wubjset to the Act. The
| taxg ayer appealed to the 6ixth Oircuit which, by the time
' of appeal; had aet@rmiue& th&t the Aet applied to the Tax
-:Oourt.lg vﬁn appeal the taxpayer moved that the Tax Court
éeeision berset asida in view of 1ts inadeuuate yroeedura o
-under 8ectiau 8 (&) and 8 (b) " The aypellate court ‘denied the
motien wiﬁhouh comwent and affirm d the Tax,court.‘ Since-nei-
ther caurt published a full opinion on’ the matter, the" case
really provi&es seaat baﬁis for forming 8. conclusian. The
.other ease, hewever, 18 more 1afermat1ve. In the ease of
epnody Rane Rlate Jo. v. Commissionerl® th
the Ninth Circuit to set aside the Tax Ceurt findings for the |

taxyayer asked

same reason, inadeau te 9r0ceduxe unéer aeetion 8 (b) “The

Circuit court aaid in gart:- '

Assuming without . declding that the Tax Gourt may- 1in
. gome raspeets be within the scope of. tae Admznistra~

%0010 _ son cases,lggggﬁ;g
13&7@ 3(@&) 106 (c e, . stn, 1048) . -
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tive Proceéure act .+ s WS think that Sectibn
8 (b) is inappliceble to Tax Court procedurs « « .
Section € of the 4ct . . . provides that "Hothing

- in this Act shall be construed to_repeal deleva%ions
of suthority as provided by lawnld

';The opinion goes on to cite statutary authority for the Pro-
cedure followed by the Tax Caurtls and concludes: that the
-deleuatisns used in Tax Court procednre. since gnecifically
prescribed by law, are not affected by the &dministrative
_:P?c@eéurg Aote 4 foqfnete to the_opipion:remﬁrké that Congress
was awsre of the impracticability of apyplying Bection 8 to the
Taz Courts It is not made at a1l elear. why, if éuch avareness
existed in Congress, the Tax Court was not specifically exemp«
ted frem compliance with the Acts 28 r

Aside from procedural requiremente, the Act to sofe une
;ﬁeaaured-degrea-aﬂfeeted'the~finality of 2ﬁx-court Gecisions,
.Qectién la;vwﬁiéh treats the éubjeet of judiciaI rev1ew, re#
gquires that appellate courts axamine the whole recoré for
- fgubgtantial evidenca.ﬂ Thi g seems to bromaen the scope of
review as dofined in ‘the ﬁg_;ﬁigg A f“fwaaze where the qaeln

late court was inatructed not. to 1et 1ta eye “rove about "

but to cast it “directly and primarily uponetbekevidance in

‘%zugg, at 198,
1528 0.5.C.4, Section 1108 () and 1118 (a)

187n1g 15 mere speculation, but C@nvregs, 1ike the Attor-

ney General,. may have thought that . the fax Ceurt wag not coveved

by the Act.
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support of those (detérminhﬁiona)-méée by-ihe ?&g.amﬁrt;ﬁlv
Jvaoﬁaﬁhing lesavthan an examin&tion,ef gné-ﬁWholéjreeerdﬁ.is
. apaarently contemplated thare. '%hetner er not-tha Administra;
”f_tivs Bfocedure Act raally intenéeé to or 1n practice eperateﬁ
'.te affect xeview of $ﬂx-Couxt ésterminaﬁieas bygegphaaizing '
~ review of the "whole record® is-stilllamquesﬁiaé;_gith some:
evidence and authoritative opinion on both stdes &nd nothing
. econclusive on elther sides
- In-sum%ariéing'the effect of the Act on the Taxz Court,
it eén'dnly-be seid that “there is reasanable~écﬁbt a3 %o the.
- spplicability of the Aot In the. first place; and in the
second place, even: if %he Act apaliea in general, the 1mpor~
tant provigions relat1Ve ts procedure mmy or mey nots One
eircuit court opinion hardl?-@ives:uv_%hegfinalranswer. That
final answer wiii_?rébably:havé_to,come fram.ﬁh§ Supreme Jourt,
Iand some time may élapée-before,aﬁ&écisieg é@nflictimg With.
- tbése-Previﬂasly;diseussea'brin@s‘ﬁhé'mattér-te'that ﬁigh
%ribunalﬁs attentiénc Seeticn 10 as it af@ected Tax Court

finalicy has been. in affect. repaaled.

The Act of June 25, 1848, was eS@enﬁiallyia revision of

Title 88, United Gtates Code, Juaieiary and Judicial Procedure.
- This revision: became effective aeptember 1, 1@48. Only one

Vggs oe, 19 (G940, N
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provision in the r@vision was actively éiscusse& and debated
1n Congress, and that ‘was the minor 9rov$sian related to the
'wax Court. 18 | _ L | 5 |
., The original bill, B. R 3?14, containmd a section designad
.Jte make the Tax Court a Reourt of record,® to remove 1% entirely
.gifrom the executive br&nch of the government. ‘o plaee 1%t Gefin-
'-1tely withtn the Judicial system. and to reaesl and ersse all
effeots of the _g_ggg rule.19 &any legislators were diszatioe
f1ed with the Bobgon rule and were concernsd abogtzthe,possibla,
effects of the Administrative Procedure fct on #pafﬁam-ﬂburté
&hﬁﬁe.wera.prcbablylthe-chief ccnﬁiae#étiéna:1nfﬁesir1ng-the
| Change,inuits_staﬁué, It 15 suggested in the_réigrd, hawever,
that & certein amount of ambition on.-the{parﬁgéffthe¢$ax'_
Court judges to. improve their mm -posl fﬁiaﬁ_, ey Eave ‘been at

: .WS’Q@B?- .

BepresentatiVQ Sam Hobbe of Alabama, a' member of the
Judiciary. Conmittee, was an active proponent 6? B. Rs 3814,
. Bis remerks on Juze .59;,-._19.4??'-&;?@ qui te iﬂll.umin-e:;-une.. ‘After

15& reprint of the Aot together with 1ts c@mplete legise
lative history as derived from committse hearings and revigsers'
reports w&s published in a separate volume as part of its
' 8 ) ) Seryice by the West Publishing Co. and the -
Edwarﬁ ﬁhempson Co. of 8t. Paul, This volume is cited heres =
after as "Legislative History.® These firms were employed by
the House Judiciary Committee to prepare the revision of Title
28, They woraeé on the project for five yaars beaianiag in

1948,
197pia. ot 1991 ‘  .'- L j.
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diaeussing the baekgraund of the revision as & wnole, be comes
%o what he calls “the issue,® the queatien of the Tax Court.

| ‘_I% appears that the ﬁaya and.weans Cammittee wasg not et all
] -%91e$sea witb the Juaici&ry Committee's treataent of. the Tazx
‘The Ways and Heans Committae felﬁ that anything con~ﬁ, '

"%f?nected with tax a&miniaf”atien should properly b6 in 1ts 9“"-

;“view, especially siuce tue Tax Court aas net & trua court at
52 all.i Representative Eabbs disavows at langth y attempt by . |
-jtne Ju diciary Com&ittee to eneroach on ﬁhe prﬂserves ot the

o Committee eu Ways and Means. but he conmants th&t all phases
 g‘of his eommittee‘a work toueh more. or 1688 directly the work
iﬂof ather commlttees. He then reviews the history and proces
.ﬂure of the Tax cgurh noeing aagecially the 3uéieial nature
- of the body and quotina Chief 3ustice Etona, Senater George,
:__Presideﬂp Q@qlidge,;and e?en ﬁgya,and‘ﬁeans.sagmittee reports
to prefe that he-is-@aaliag with,&'éourtefa_@mé@éz4eoneern of
his committee.°3 | | ' |
_ having Sus tified in dotail his cemmittee‘s right to
I_deal with the Tax Oaurt, he. tnen briefly éustifiea the sube
stantive breatu@ﬁti He crihicizes the. then prevailxng lsek
of review of TngCeurt éeeisiens, aaying that the poor @an,
whe cannot afford to pay the Cowmissioner's assaasment, goes
to the Tax Court and gets tne near»final aeciaian of one Judge.

The rioh man, on the othoer hand, can, p &y the tax, seek redress

20zp14. st 1988-89,
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in. the Bis%rict courts, apneal if He is 8o minded, ta the .
circuit courts. and, nerhaps, to the bupreme Court. Represené
vtative Hobde apparently hhd no objection to the one~man decig-
ion. of the maz-Court 1f 1t could be groperly reviewed, but he
‘fand, as later events proveé, & con&;derabla bedy of legislators
ware nab pieased with the administrative fimality geacorded .

Commigeioner. The Judiciary

such decieionb unéar g ggg Yo

- Committes vas pkdo fesrful lost the. gra&t—virtua of Tax Couyt

',Qroeedure, ergeditimusness, collapse unéer the application ef

| Section 8 of the Adm&niatrative Procediurs Act ?l _
g It se@ms feir %o sum up the Juéiciary Committee's atti»

tude thust Qhe Tax Gourt ia in all easentials a court, .
-Therefore 1t 13 within @ur 3uri$diaticn.< We have ‘great respoct
for that body and 1ts recerd ané are afraid that 1cs hithertc |
, successful prece&urea are 1n danger. Ve abjeet ea the way the

| _ _ggggg deaisian is workiag tc deny e%ual Justiee t@ Che poor |
-ln@an and to give tha wealthy 1néiv1ﬁua1 & @better bteak” in the
aﬂjustmﬁnt of his &iffexenees with the Commlssioner. Our
'jsolutian of the problem is ta make the Tax Ceurt & court of
-‘recoré in the juaicial deynrtmenﬁ anﬂ thus, in one act, to

| remove: it fr@m the. scope-o£ tha-Aéministr“tiva-Precedure Act
and to remove from 1ts dee*sions a consiaerable portion of

| 1ts administrativa finality. o |

| Later op in the debate Representative )eughtoa egitomised
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.the disillusionmant of’the legis&stor, when . he objected to
the proposeé shange ongrounds of econouy, saying,‘"Why, they

:Wculd ngb-be-a.court.if théy did not want thelr pwn baixéings.“zg'

The Bzys and Heans Commlttee was-represeﬁtgé.in the
'ﬁebaté chietiy by Heyresent&tivé Dingell, Be tdid a sad
| " story of "decelt and misunderstanding"?5 inauced by "eers
tain uembers“ of the Boexd of Taw Anpeals to approve the
change in names These~members wanted the-name ch&nged in
order to meke it easier for them teaget space fér héariags
" in the fedérai courthouses snd to provide a tinie'for ccunselp
to use 1in addressing them. Hr., Eingeii went onﬁto say that
his oomittee feared that the Yecamel was gettzng his nose
unéer ths tent? and that the Board members ware trying SURYeD=-
titiously to slip on the-Judicial robes The Gogmitﬁee was
reassﬁred only becsusé one of its mambers, who . haé a2 brother
on the Boaré of Tax Appeals, convinced them that no Y"delusions
of grandeusr" were affecting the Board.24 '

A new srgument is encountered at this_poiﬁt 1n the debate,
the fear that transfer of the Tax Court te:ﬁhefgudmcial depart-
ment will result ultimately in &isbarment of aéseuntants and
other non-attorneys, who have always been slloved to prﬁctiee

before the Tax Court. Hr, _Dingell“attributed?much_cf the past

BeIpid. aﬁ'%@ﬂls
23Log. Oéiy
247914, att 2003,
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success of the Tax Court to its informal proced;re.and
expressed some certaiﬁty-ﬁhat,ldnce in the judiéial depart-

‘ment, this feature would be lost. - The Ways and Means Committee
held no brief for the Dobson ruie and most certéinly did not
desire Tax Courf procedu?e to be.restricted und?r the Adminis-

trative Procedure Act. It was therefore suggested that the

basic purposes'of the'Judiciary'Committee cou1d:be achieved
by substituting for its proposal provisions to ‘redefine the

scope of review of Tax Court judgments and to éxempt it from

the Administrative Procedure Act.25 - !

The remarks of'Representatives Hobbs and Pingell boint_

up the opposing points of view. It was suggesfed by the Ways

and Means Committee that this was a "lawyers! bill" and by the
Judiciary Committee that the "accountants' lobby" was the real

opposition, developed in the remainder oflthe.&ebate. When

B

the issue came to a vote the Judiciary Committee won by an

overwhelming majority, 342 to 23. _ ;
But in the Senate the same story had a different ending.

There, those who held the views of the Ways aﬁd Means Committee
prevailed. The Senate amendments rejected ﬁhé transfer of the
Tax Court to the judiciary, ignored the possi@le application

of the Administrative Proéedure Act, and amended Section 1141 (a)

of the Internal Revenue Code to read:

251pid. at 2005.
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The circuit courts of appeals end the United States

Court of Zppeals for the Distriet of @lumbia shall

have execlusive jurisdiction to roview the decisions

of the Tex Courd, except as provided in section 1254

of title 28 of the United States Code, in the same

nanner and to the ssme extent as decislons of the

district courts in civil actions tried without a

Jury; and the judgment of any suech court shall be

final, exzcept that it shall be subject to réview by

the Supreme Court of the United States upon gertiorari,

in the manner provided in gection 1284 of titla 28

of the. Gniteé dtates Code. .

Thig.amﬁuﬁ&ent became_the law. The House ageepteﬁ it
in order to avold jJeopardlzing the passage of thé=eo&e-revié~
ion which was considered to be much more importent than the
one minor provision relating to the Tax Court,27 even though -
there was in the Bouse strong majority support fér the propo-
sal of its Judiclary comm&ttee; ?ﬁrtﬁ&rmoré,"thé House did
gein an adjustment of the ?eviGW'situatiun'wﬁicm:was in
accord with the majority views. Exactly éhy'thé;ﬁenata-éid
not specifically exempt the Tax,ceurﬁlfrom thefﬁ@ministrative
Procedure Act is not clear from the record, but it ig clear
that fears for the right of nanélawyers to practice before
the Tax Court was & major, if not a.cohtrbllingifactor, in

blocking the Court's trensfer to the judicisry, 8

26Pub11~ Law 773, 80th bongress, 24 Sessicn, Bection 36.
97“Legislative Bistory" at £0&8.

280f, H.. Austin, *Report and Summary of Tesbimony Before
Senate ommittee on H, R, 3214,% 85 Journsl of Acgountang
475-480, June, 1948, and “Institute atatemeat on the Tax Court
Before Senate Committee," 85 Journal of wtingy 511-8513,
June, 1948,
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Secti@n 1141 (a) of ‘the Intérn&l'aavenue'code naving been
amended to proviée for reviaw of Tax ﬁeurt Juégments 31n the.
sane zanner and to the samu extent as decisians of the district

courts in civil actien& trie& without & jury.ﬂ it behooves us

to examine that manner and extent, Rule 52 (a) of the Feéeral.i )

Rules of Civil ?rocednre adopte& im 1@%8 governs such review._

It reaﬁsz
In all actions tried upen the facts without
~ Jury or with an edvisory jury, the court shall
7. find the facts specislly and state separately .
. 1ts conclusions of lasw thereon. . . Findings of
fect shall not be set aside unless clearly errone
. eous, and due.regard- shall be given to the .oppor-
_tunity of the trial court to juége the oredibility
of the’ witnesﬂes. .

- This uew standaré of review applied to the ?ax Court is
a most definite denial of admini strative finality and rover-
| sal of the gggggg prineiple. Uuder that rule’ only ”clearuout
ml atakes of law®. justixied reversal. Here &1l questiona of
law, all mixed questions of law and fact, p:&aumably'ail
”questions of ?fbper"éccounting“'under the. law, éré—revereible,
Gnly uuestions of fact are finally resclved in the trisl court,
and even they Will be reversed if "elearly erréneous, '
| | This rule is not &g sharp 4and definite.&s,it appears to
be at first glance, - The old questicn of law and-féct i¢ here,
in a1l 1ts vigor. -What 1s & que&tion of law? What is a guestion
of fact? Representative Reed of Illinois in diwcussing the
8tatu8 of Tax Conre decisions under Rule 52 seia:

This bill does not attenpt to definse what 13 @
question of fact or what 13 a guestion of law or.

e
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to angwer any. of the other complicated guestions
which would be involved in spelling out dg novo

the complete scope of -reviews There 15 no neces-
sity to o this, It is sufficient that whatever the
scope. of review over civil actiens--whether tax
cases or nontax cases-~coming’ from the district
courts; the Same scope of review'ghould exist over
cases coming from the Tax Court:?

The formal r“cord of the full Comhittee of udiclary adde to
the view the statemanﬁ._ Lo
The distinctien between Queatiéns of law and quos-
: tions of fact is one well-established in the law,

- and one with whlch lauyers and Judses have leng
been fanili&r.

.Con;ress seemingly was willzug o truae the apnellate

'qoupts.to apply their tvadit;onal-distinction btheen fact

" and law to taz matters without guiéanee;oﬁher tﬂan "in the
‘same menner and to the same extent as decisions, of aistrict
courts.® That Conxreas really eVaaed tbe basiclissue in this )
connéction has been suggested, One could wish ;natighe whole
question of reviewability snd the a}tifidial'aistihetion
between faet and law which is 80 material to its solution had
been reopened ané thought and faught threugh to a satisfactory
conelusiona However, there is much to supgest ;hat CongreSs
acted 1n & most practical and realistic vey to accomplish its
objective.~'The~present-review system'aa-appliéé to district

, _ . : . b _
court decisions works: It may, as Congress suggests, be diffi-

29 Megislative History® at 2037,
'301bid, at 2038,
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cult to uaderstand and éxpi&in, but it works. _Pé&hgps one
should avaidftinkering with the nachine as 10@3 &9 1t oper~
 atesd. o f
| o Can tha degroe of finality accaraeé Tax Gour% dectsions
under preosent law be soasured? The an$wer aust be & naaative.
A@ministrutiVe finality, that éeferance to a éecisien results
ing fron che reviewerts recognitlon anﬁ appreeiﬂticn of exper-
”tise and ﬂaaeializatinn is gone; Although not yet a court in
the masﬁ complete sense, the decisions of the. Tax Court gre
trea&ed exactly 1ike thoge of a caurt. ?ractiﬁaily speaking,
‘the Tax Court, like the distriet eourts. has finality as to

facts, unless, of course,the decisien is “cleaply erreneous.

!l

All other finsli%y has been eraseﬁ.
The phrase, ﬂclearly erroneous,“ ‘has been interpret@d

by the courts in scores, probably hnndreas, of éecislcns..A
.'few princigles 6eriveé from seme of these daeiaians are guoted
in order to proviﬁe some basis for eqtimatia@~t§e degree of
finaiity a8 te'facts aeéoraéd‘distrief“caurtg aﬁd the Tax Court.-

The reviewing ceurt does not review the evidance a8
an original Fact-finding tribunel, nor doss 1t attempt
to settle confliets 1§1evidence or to determine U@ S

tians of eredibility.

The reguirezent of this rule- that findinsw of faet

by trial Judges be accepted on appeal unlesa clearly
wrong does not compel reviewing court to give any :
specific welght to trial courtts conclusions of law,
and the ﬂuestisns wheth@r special findings of trial

3lcampana Garporation Ve Earniaan, 116 F(&d) 400 {C.8.4,
’?th, 1840) . | l |
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judge are supported by evidence, and - whether special

findiags give rewuislte>supsort to conclusions of
law rendered thereon, ape Juestions open to cons der-

‘ation on appesl.d

Thls tule does not enlarge éiscretion of Circuit ,
Court of Appeals in pussing upon probative force of

- evidence; but leaves the court with function of

reviewing findinz of tbe lower ‘court aithout pass~
ing on the evidence de noge. '

The findings of fact oﬂ Federasl Distrioct Court are
presunptively eorrect, but they are not concluﬁive
on appeal if against clear veight of evidence. '

Subsestion (a) of thls rule contemplatas a review
by th? appellate court of the Sufficieney of avi-
dence to austain the findings ! :
Where facts are not 1n(éispute, legal deﬁuctions and
conclusions .of law drswn by Distriet Court; while

‘worthy of great considération, are not binding on

Circuit Court of Appeals.? 56
Where record supports tne erucial findings of fact

by trial Judge, reviewing court cannot hold them
to be f"elearly erroneeus“ within terms of this rule, &7

Bhere evi&ence relating 0 &lleged contract wos dge-

umentary, and there was no confliet in the. evidencg.

provision in this rule limiting reviewing court's
authority to set aside tgial court?s findings of
fact were 1nayp lieable

l
:
‘ A4

33 og. c;t.

- %3weph v, Friach, 1119 (24) 887 (CaCihe Vth 1940) .

111F

S4state Parm Hutua omgbi, - o Co. v. Bonacet,
(28) AL2(C-C. ETﬁéiﬁ,’%éao a8 Insyrance Sonagad,

35L0a. git.
36chicago & ﬂ;ﬂ;&;ﬁ@.ﬂ 110?(@&) 435 (c o A. 7th, 1940).
: 22 - : s Conro, g_gg" 100 F(2d)
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Reguireument of this rule that findings of fhet by
trisl judge be, accepted on appoal unless slearly wrong
foraulates rule long recogniged ané apalied bf courts
of sguity,39

The trial court‘s finéinws are entitled to great veight,
"but here there is no dispute in evidence it {8 the
province of the appeliate court to draw 1ts own legal
conclusions therefrom, .
~ Thus we see that the Tax Court is still .“-*ﬂ@ﬁ.’eer of the
'factsﬁ and the appellate court "master of . the law, ® The appel=
late court may, however, review the lawer oeurt's findings of
fact to be sure that they are supporte& by sufficient ~evidence,
semetimed considereé to be “substantial evidence,“ at any rate
not "against the clear weight of evidence.® '
The C e agd gggthw.“#vjﬁ the C\r*
the ;gghelL case Qnotations (noted 38, &8, an@ 40) are especs

' ially pertinent when they are considered in eonnection with

the Tas Courts There-is mogt fresuently littlenor no conflict
in evi&enhe before that body; the facts are commonly undi -
puted. In the 1ight of theae ‘taree cginlens all phasesof
the Tax Court's decision in such cmses wnuld be reviawable.

we have now reached the point @here we can only SQaculate
on the full effect on taxz cases of this rule ef review. It
will probably not have @& wory dramatie effeet,:since it has
baen govevning review of" taxo—alonr with oth@r-cases coming

from the 1Lstriet courts ever since its pro&ulgation, The

__9,. 7Y __;ngg_, 102 F(Ed) 48 (C.C.A, ath,

er y. Jogse, 146 F(2a) 518 (C.C.A; 10th, 1045),
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tendency of taxpayers to take their cases to the,distrint ceurts
will no éoubt be arrested since they will now hava the sane

Lraview.privileges-tn-the-Tazrﬁaurt=withou§ the-pg@uiremeﬂt

.. 0f payment in advance, As Gongrassfin%enéed;“tﬁére iz no
. lonaer .any, diderimination ageinst taxpayers on whom paysent
. 18 burdensome, The taxpayer may stillAehoese:his tribunal,
" but he now.has a cheice Qf.triﬁuhals:wheae'deciéﬁans have equal

J %éight in the appellate courts, maéﬁféily,'the3ehiaﬁ objeotive

- of the Snpfeme Gourt-in'the Dab ggJI@a ey elimination of tax

. case appeala, hag baen riddled; bub-thab abjective appears to

have been crumhling alresdy Gueé to the publiets; 1ncreasing use
of the distrizt courts.%d: R - -;'S ,

| Altheuvh the loss of administratiﬁe-finaliéy may have
_ de-emphasized the Tax. Court's importance ag a boﬁy, the Judges
as individuals were moved a step closer to full judieisl sta-
tus. The Bouﬁ@-Juéieia:y“Cgmmittee-ezpressqd hape that Con-
gress will soon act to make the ?ax~G6urt.é»qeu%t of record and
-give the judges life tenure and.tha customary benefits of retire~

ment in the guaiciarytég'_ihus demotion of the_?bdy paradoxically

4lIn the earlier diseussion of the Dobson rule this
trend was pointed out as were some 0f the difficulties invol-
ved in measuring it., There is general agreement in the liter-
ature of the subject and in the legislative history of P.L. 773
that many taxpayers avoided the Tax Court in favor of the dis-
trict courts, but 4t seems necessary to accept this agreeuent
largely on faiths _ _

- “gﬁLegislative ﬂisﬁory“ at 2049, |
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54 result 1n premotion of its memhers.

The fin&l chapter in this story remsins to be mritten
bj Congrebs»&nd by the courts as they begin to apply Rule 58
.of the Federal Rules of Civil Procedure to’ thm Tax Court,
.It is unfortunate for purpOSes of this study that thare afe
as yet no authoritgtive cases under thelpresentﬁlaw to gui@e

one in further conjecture as to the future of'the Taz Court.




 CHAPTER V. -

1
1:

 SUMMARY AND.. CONGLUSIONS.

The_féderai ;nceﬁe tax hasébeen'an.increagingly impor=-
tant facet-of Amefican 1ife since 1913 As.moré and more
people have come 1n contact with the Bureau of internal
Revenue there haVe been more ang more adjustments to be made
and grievances to be settleds In the ancient h;story;of,the
tax. the régulaf courts were quite able to handléwthese situa—;-
" tiems, but the growing mltitude of taxpajérsic%mbined with
| the growing cemplexity of the law develeped;a.cénsiderable
burden on these courtss During and sh@rbly-aftﬁr World War I
informal committees with 1nf1ueﬁce~rather'than7§éwer were able .
to effect sé%tlements across the table successfully enough to
1ndicate that ‘a permanent, independent body with something
more than prestige to back it up would be extremely valuable.

The Tax Court has proved to be that extremely valuable
bodys The record shows completion of an impr9351Ve volume of
work; a reputation fér fairness and competenéeg and a gradually
increasing ﬁrcminence3on?the tax 'scenes It‘has élways occupled
one of those peduliag §Osition8 in thelgovérnm?ntal_framewefk.
a position technically in' the éxecutive-départ@ent; but in the -
judiecial departmentlif function and procedure ge the eriferia;

for classification, and as. a matter of-practicé somewhere in the
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1naaeauately'chértéé shadoﬁiand'béﬁweéd:the two,. " It bed most
‘humble begianings insofar as tho finality of its decisians are
concerned. At first ita findings of faet were only gg;m_
;gg;g evidénce. vhen litigationfwgs,gppealed to tge.loWest fed-
. eral court, At the age of thiyeaﬁs a_doubie'prémotion cane
to the Tax Courd, then called thé-Bear& of Tsx &épeals. The
_a@pellata laﬁﬁer was revised so. that apyeals-went from the
.-Ta? Court divect to feéeral circuit egourts of appaala ‘where
 .the Tax_Court decision.eould be revarsed only igrﬁnet in accord-
ance with law,? | _ '- _ - ‘ f

‘Bucceedinz years saw 1ithle ohange in the Tax Court shitus

_ﬁntilulgéﬁa -Euvénglthese_years‘review of Tax Goygt decisions
was not very preﬁictable, Appellate courts 1ncyﬁned éa review
could almost alweys £4nd 8 _'mxmx-e of law and fact in the
-ispue at bar, ah& ﬁixe&f@ﬂeseianscwere.inﬁerpreéed és being
reviewables N :
J In 1943 ceme the climasctie Qghggg deoisian . whieh effec—
tively ¢guelched the "mixed questiun” 3ustifieaticn for review
c;_andvinte:preted the statutory staaaard for revigw, then
| seventeen yea:s old,'to mean'that only “cleaféc;t mistakes of
‘law® en the part of the Tax Court could be revexseé. This inter-
pretotian. han&ed down iargely in an effart to hald back &
part of phe-fleod of taxﬁeaaeq with which the.regular ecourts
were bﬁrdened,_was-the-authoritaﬁive°dé¢18&an 65 Pax Court
finelity until 1948 #hen.i% was ﬂrep eaxad? by bongrea$¢} It
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ga#eltp the Tax Ccﬁrt-a fu1l-meésure.afkadminiét%ﬁﬁiVe £inal-
Ay, | L
N  The Aduinistrative Procedure %ct af 1946 may or may not
_'apply to Tax Court procedure. Ehere arg. oircuit court decis-
- ions tonding sunport either view, and the aupreme Court hes

"aot a8 yet seen fit to reconcile them. At any rate, the Taxz
Court has 1gnered the Act's preceﬁural requzraments vithont
_rebuxe from the c@urts, and ene circuit haa helﬁ that @ven
1f the Aet affects the Tax Conrt in a general way, i%s proce—
dural reguirements de nat. | ﬂ '

,;” ?ublic Law 773, an Act or June 25, 19 48 provided for
tbe ﬂrepealﬂ of the ng_gg rule by specifying that Tax Court
éeeisions shculd be reviewable on the géme basis as federal
"district eourt &eaisians.; Sueh deciaions have finality enly‘
as to facts, and factual determinatiens of districﬁ courts
may be reverseﬁ if “clearly erreneoua. Qua&tians of mixeé
L'law and fact are definitely revié%a&ié.

By way et summanythens staraing 11fe with little or
no finumity, he Tax OOurt prcnre ssed to 8 point where it
enjoyed near-camglete finality, whenee 1t was returnea to
a goint somewhere between the extreme&»-perhepq closer to |
tha stanting point. Tne ﬂaendulum af hiatory” sehool of
thought should be able to observe the swina in the story of
the Tax Cenrt. _ o L |

4 few uueatiens and perhaps- answers, hitherte unmene.
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tioned, surgest the&é@IVGslas.a resﬁltﬁof thissm@&y¢ The
Bupreme Court in the Dohgon case addressed itself to the
"solution of & real problem, too many tax cr2es 1n the federal
_eonrﬁs; Its— elutian, giving adéitienal finality to the Tax
__iCourt agﬁeara to have ¢reated new problems witheut complete—
| iy solving the old¢ In the fitst plaeé, it cre&ted 1nequit1es
4betweem taxp&yerﬁ, 1nequ1ties whieh tendeé eo undermine the
sclution pvoposed by Eggggg by endeuraginv 1it1pation in the
'ragula: eonrts where reviewmas r@latively unres;ricted. In
'%he sécondjgiace, 1% worked to gresérve:cohflicﬁpﬁwithin tbe_'
Tax_ﬂourﬂ.(cqafliét$ which¢ of écﬁrse, shaﬁld'hgvé'beén re80l~
véd w¥£h1ﬁfthat body to begin with), In the third place, the
- "Dobson solution vas based on the shaky faet~law digtinction
which, as appliad in this case, was a pretty unsure foundaw.
tion fer 8. structure nresumably aesigned for areﬂietability
| and ﬁependability._- ' o
- If the ersa« rule 41d not preseut a practieal angwer

| to the 1ncreasing number of taz appeala which worriea Er. Jug- -
”'tice Jaeksoa and the Court, what will give us such an answer?
k Burely Publie_Law 773 does not. - It ean at best have but &
- néutréi eff'ect on ﬁﬁe:inuﬁe-of easea-appea;e&¢f.1ts virtue
ligs; ﬂot:1n[reéq§ing the'aﬁmber'of a§peaieg bﬁ%'im Tenoving
1aeauity.andTéttem§£ingLﬁé'éehieve ﬁﬁifor@ity'iﬁ the systeome
As some Justice once said, "It 18 more important thet it be
éeci@gd than tha% 1§-bg éecidéd right,” and it ia'believed that
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standﬂr&s of review undéf the new law will be more consistent
than under the Dobgog rile, . .
Aaother possible solution lies in so—called Bjudieial
restrsint,“ but tbere is 1ittle to. suggest that this solntion

”"*will be more fruitful in the fuiure then in the past. Perhaps,

¥
1if bhe-problem-of tax easea sheuld beeome-intclérable, the

‘Judiciary would exercise seif~r93t"nint in self-defonse.
_ Ana tine may cure the {11, too. As the inflationary
i'period following the wap eaqes. there nay be a general lower~
'ing of incomes which will tend to Boke the 1ndivi€mal tax
'disputa of,less-consequence.botb to governmﬁnt-gnd texpayer,
A éepressien.would remove £0 many texpayers from the éurrent
lists-that the problem might vaniah;7'Thié 18 q@l& to éirect
attention to the fact that the pédblem is acceﬁ%uateﬂ by
prosyerity and inflation and resumes normal progertians in

"normal times, |
“Another 301a£ion that héa béen‘pgopoéed.ﬁiom-time to
time is the creation of alﬂourﬁ.af Taxfﬁg?ealséin which all
tax lit;gagion iégardless-oﬁ type or original juiisdiction.
‘might be danalizeé; This solution seems 13 3 %ay to beg the
Gueation aé?iﬁ'was pﬁﬁ'here.-"IE wauld‘not deciaaéé-the flite
"ber of &ppeals buﬁ might succeed in taking eare of them,
'“Getting the right answer often. depenés on asking the right

guestions,® . 'Perhaps bhere should—be no effcrt to dry up the
ET even;leyal-

spr ng, 1f it can pe effectively cantroiled. k
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uétiou of this Schéme;éﬁould-nqﬁmpeiéttempﬁed without thorough
etamistical.reseafch in the-ciaééiﬁie&-case leads of the var<
ious courts which would be involved._ It might be possible to
rpanize a special court to eraw these special cases from the
stream of litigatien and treat them with absolute or near~abso-
‘lute finality, but the nlannlng of such a court. is beyoud the -
 : Ascene of this paper.l o o ;j R
| | If we are to succeeﬁ in keeping 1arge numbers of tax
"aP-P‘Bal--S' oyt of the courts, there 1s another ;S-e_%f%f’m ?O‘n?iz‘deredff -
method of so- doinga 'Mueh of this discuésion ofjedministratiue'
finality has overleoked the fact that the Bureau ‘of Internal
Revenue, not the Tax Court is the fundamental administrative ”
agency.fon taxation, The Tpx Court.eould be_le@t in its p;eseut
status, on;-perhaps'ﬁetter.etill;jmade a‘ceurt'ef'record in the.
judicial branch of government wi thout. _a-ffe‘gting-_ftue contribu~
ﬁion which the-Bureauiof“internal Revenue can méke to the elimi~
nation of apueals. Making the Bureau effective in this reepect
would. necessitate a grant of finality which in all probability
Congress could not be persuaded to consider. This 1dea, then,
1s presented as a possible rather than as a practical solution,
for, 1f Congress is Anelined to take finality away from such a
competent and- impartial body as the Tax Court it will hardly
turn around and grant 1t to the Bureau which Would have to act
as bozn prosecutop aud‘judge, The courts_have:;ot seen dn
invariable'ehalienge”to fairﬁeés ané eQuity in %his combiuation

|
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of duties, but they, and more eéspeclally congreég; lesn toward

a more coaservative attitude when property is ﬁifeetly affected,
The direct effects of tazatien on property may be the under~

lying reason for tbe apparent determinjtion of Cengreas to keep

the appellate structure fully avallable to the taxpayer,~ If

this were mot true; it sgems that the doctrine of flegislative

gracef-~the 1dea that standards of deduetibility, for example.

cone not as a.matter,aﬂ right, but of privilege7~might be more

. freguently involted,. WVhatever the reesons, it seems safe to

conclude that Congress is more aonéerned with ké@ping_the
taxpayer happy thén with authorizing & situatioﬁ which might
be more pleasing to the accountants, the bér,.tﬁe Bureau, or

the Judicisry. Furthermore, the poséible'existéhee of consti-

“tutional quesﬁieng¥should not-be'ignored.~'0ﬁr éf»dttionai

concepts of "ue procesaﬂ and the “rule of 1aﬁ";lprcbab1y Taw
gqulre a somewhat broader review process in taxation than sone
other areas less:intima%ely ssgoelnted with tneﬁinatitugien
of private property.. A2 though due pfaaéss is‘nét always judi-
cial process, the courts ﬂill in all 1ike11hooa aluays insist
on reviewing questions of Jurisdiction and of law.

It is theught, therefore, that we cen lock for no sweep-
inz changes 1n the pa?tern of review of tax cases-within the .
next fow years. The Taz C@mrt-may be “prometedﬂ to full
judicial statum, but, if so, that move will be 1n the nature
of a_formality and h&ve no imyor%ant.effects-on.tax adminl stro-

tion .
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