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In the spring of 2000, the Ninth Circuit Court of Appeals held in Echazabal v. Chevron U.S.A.,
Inc. nl that employers may be liable under the Americans with Disabilities Act of 1990 n2 (ADA)
if they take an adverse employment action against employees who pose a direct threat to themselves
in the workplace. In arriving at its decision, the court explained,

[The ADA] does not permit employers to shut disabled individuals out of jobs on the ground that,
by working in the jobs at issue, they may put their own health or safety at risk... . Congress
concluded that disabled persons should be afforded the opportunity to decide for themselves what
risks to undertake. n3

The Echazabal decision, while consistent with the spirit of the ADA, poses a challenge to
employers' ability to provide safe workplaces. While Echazabal preserves the right of disabled
employees to make employment decisions which affect their own health and safety, the ruling also
conflicts with provisions of the [*328] Occupational Safety and Health Act of 1970 n4 (OSHA),
may lead to increased workers' compensation premiums and confusion in claims administration, and
exposes employers to limited tort liability. The tension between these laws arises from a desire to
protect employees by regulating workplace conditions on the one hand, and an effort to discourage
paternalistic behavior by employers toward disabled employees on the other.

This Comment analyzes the potential problems employers face in implementing policies to
protect themselves from liability and the ways in which the ADA conflicts with laws aimed at
protecting workers and regulating the workplace. Part | provides an overview of laws protecting
workers and regulating the workplace, including workers' compensation law, OSHA, and the ADA.
Part 11 analyzes the basis of the Ninth Circuit's Echazabal decision. Part I11 examines Supreme
Court precedents in "risk doctrine™ jurisprudence. Part IV surveys lower courts' interpretation of the
risk doctrine. Part V studies the issue of genetic susceptibility to occupational disease as an
illustration of some of the underlying policy concerns of Echazabal and the potential for employer
liability. Part VI surveys some of the areas of conflict between the workplace regulatory system
(workers' compensation and OSHA) and the ADA. Part VII addresses whether increased tort
liability for employers is foreseeable under Echazabal. Part V111 suggests what employers can do to
ensure compliance with Echazabal.



This Comment concludes that the Echazabal decision should have little, if any, impact on
employers' liability or on increases of workers' compensation premiums. While there are some
conflicts between the protective and the enabling employment legislation, these conflicts must be
viewed as a result of the network of laws stitched together to ensure the safety of employees while
prohibiting discrimination. The conflicts themselves can generally be resolved on an individual
basis by the courts or by legislative action incorporating the enabling aspects of the ADA into
protective legislation. Thus, when Echazabal is heard by the United States Supreme Court, the
decision should be affirmed.

[*329]
|

Background of Workers' Compensation Law, Occupational Safety and Health Act, and the
Americans with Disabilities Act

Workers' compensation laws, OSHA, and the ADA heavily influence employers' employment
decisions. Both the workers' compensation system and OSHA promote the health and safety of the
worker through injury prevention. The ADA emphasizes equal treatment for disabled persons in
employment situations, regardless of the potential for most future health or safety issues that may
arise as a result of the disability.

A. Workers' Compensation

Workers' compensation provides benefits to employees injured on the job. It has been enacted by
all state legislatures and is continually revised and updated to fit the changing needs of the
workplace, employers, and employees. The workers' compensation system was created to provide
protection for workers injured in the course of employment. Before the dawn of workers'
compensation legislation, employers did not owe a duty of care to their employees. n5 The impetus
for workers' compensation laws began at the height of the Industrial Revolution as national
awareness of dangerous working conditions mushroomed. n6 Until then, the recovery system was
limited to bringing a tort claim on the theory of negligence, n7 requiring the worker to prove fault in
order to recover for the injury. n8 For several reasons this system did not favor recovery, even for
workers with meritorious cases. n9 [*330] The investigation into unsafe working conditions was
another justification for reform. n10 It was out of this social context that workers' compensation
legislation arose. First, "in 1908, Congress established a workers' compensation system for federal
civil servants, basing coverage on the causal relationship of the accident to the worker's
employment.” n11 The system was implemented on a state-by-state basis, with New York being the
first to pass legislation in 1910. n12 The workers' compensation system is a quid pro quo system.
n13 Workers receive the right to a percentage of lost wages and all medical costs and, in exchange,
employers receive certainty that their liability does not extend beyond the system. n14 Essentially,
the workers' compensation system serves as the exclusive remedy for the injury. n15 If employees
wish to opt out of the system, they may sue their employers, but must prove fault in order to
recover. Employers pay premiums to their workers' compensation insurers and these premiums rise
or fall [*331] with changes in the regulations, potential for liability in the particular field, and
other dynamic factors. The insurance is primarily "experiential™ which means that it is most heavily



influenced by the rate of accidents and injuries at the employment facility. As a result, riskier
occupations demand higher premiums.

The economic justification for workers' compensation is "that the costs of industrial accidents
and diseases 'should, like other costs of doing business, be borne by the enterprise that engendered
them," and ultimately by the consumer.” n16 Three other goals of workers' compensation have been
identified: (1) the replacement of uncertain remedies with certain remedies; (2) avoidance of the
expenses and risks of tort litigation; and (3) the channeling of disputes through a presumably
cheaper administrative system. n17 In general, the workers' compensation system provides a certain
measure of security and stability to employers and employees in the workplace, even if its
administration is at times confusing.

B. Occupational Safety and Health Act

OSHA n18 was enacted in 1970. Like workers' compensation laws, OSHA developed out of
concern for the welfare of workers, n19 particularly in the industrial setting. One of its purposes
was holding employers accountable for workplace accidents and injuries. n20 Indeed, future injury
prevention through safer workplace promotion is the main focus of the Act, as opposed to workers'
compensation's post-accident emphasis on mitigating [*332] economic loss due to disabling injury.
n21 The Act's emphasis on prevention resulted partly from frustration with the inadequacies of the
workers' compensation system in addressing occupational injuries and illnesses. n22 This deterrence
component is expressed in OSHA's workplace safety mandates. These mandates are enforced by
OSHA's regulatory agency and by sanctioning noncompliant employers and supervisors. OSHA
oversees virtually every industry and dictates how workplaces shall operate to prevent injuries and
accidents. Often, OSHA investigates a workplace accident and if the Act's health and safety
mandates are found to have been violated, OSHA fines or otherwise penalizes the noncompliant
employer or supervisor. n23 OSHA does not, however, provide a separate cause of action for
injured employees. n24

C. Americans with Disabilities Act

The final statute employers consider in relation to workplace safety decisions is the ADA. The
ADA was enacted in 1990 as an extension of the Rehabilitation Act of 1973. n25 The ADA
extended coverage of the Rehabilitation Act's antidiscrimination legislation from federal employers
and federal contracts or recipients of federal funds, to virtually all employers. n26 The ADA's
[*333] purpose, like that of the Rehabilitation Act, is to facilitate the attainment of employment by
persons who are able to work, regardless of disability. n27 The ADA is an antidiscrimination act,
following in the footsteps of the Civil Rights Act of 1964 in envisioning a workforce that employs
people regardless of externalities so long as the individual is qualified for the position.

As long as employees fit the definition of "disabled" in the statute, they fall within the ADA's
protected class. Employers are required to make “reasonable accommodations™ when needed (unless
they fall within a statutory exclusion), can facially challenge the discrimination claim, or can
demonstrate that the accommodations would create an undue hardship. n28

[*334] The recent Ninth Circuit decision in Echazabal v. Chevron U.S.A., Inc. is in line with
the legislative history of the ADA in that it focuses on the individual and the importance of an
environment that values people for their accomplishments and contributions regardless of disability.



n29 While it may appear to conflict with workers' compensation laws and OSHA, employers may
ultimately be inconvenienced, but will not be unduly penalized by the Echazabal holdings. The
following Part analyzes the case in detail, setting up a framework to look at Echazabal's interaction
with workers' compensation laws and OSHA.

The Echazabal Decision

While Echazabal followed the spirit of the ADA, it also questioned prior jurisprudence on its
statutory and regulatory definitions. This Part examines Echazabal by first setting out the relevant
portions of the ADA and its pertinent regulations to assist in understanding the definitional
controversies surrounding [*335] the Act. Then, Echazabal is viewed against this background.
Finally, it reconciles the decision with earlier litigation on the risk doctrine.

A. Making a Case Under the ADA

In order to prove a prima facie case of discrimination under the ADA, plaintiffs must demonstrate
that they have a disability, are qualified individuals, were subject to an adverse employment action,
and were replaced by or treated less favorably than able-bodied individuals. n30 The defendant
employer has the burden of rebutting the discrimination claim on its face or providing a statutory
defense to the alleged discriminatory conduct under the ADA.

The ADA states that "no covered entity shall discriminate against a qualified individual with a
disability because of the disability of such individual.” n31 Under the ADA, using criteria that tend
to screen out the disabled is prohibited. "The term 'discriminate’ includes ... using qualification
standards, employment tests or other selection criteria that screen out or tend to screen out an
individual with a disability or a class of individuals with disabilities.” n32 A "qualified individual
with a disability" means an individual who can perform the essential functions of the particular job,
with or without reasonable accommodation. n33 "Essential functions' means the fundamental job
duties of the job the employee with a disability holds or seeks. The term does not include marginal
functions of the job." n34 The Supreme Court has also reiterated that the term "essential functions”
does not include performing without being a threat to oneself. n35

Finally, the definition of "disability" under the ADA is broadly construed and may differ from
the definition in other law, including workers' compensation classifications. n36 Under the ADA,
[*336] the three prong test for determining if a person is disabled is whether there is evidence of:
"(A) a physical or mental impairment that substantially limits one or more of the major life
activities of such individual; (B) a record of such impairment; or (C) being regarded as having such
an impairment.” n37 This broad definition of disability has caused much of the criticism of the
ADA, particularly as it impacts employers seeking compliance with the ADA. n38 However, the
breadth of the ADA's disability definition does have a functional aspect.

This definition reflects the specific types of discrimination experienced by people with
disabilities. "Accordingly, it is not the same as the definition of disability in other laws, such as state
workers' compensation laws or other federal or state laws that provide benefits for people with
disabilities and disabled veterans.” n39 Instead, the ADA definition results from the ways in which
persons with disabilities are discriminated against (which is often a matter of perception), not



whether they qualify for government or employer subsidies. As a result, the question of whether or
not someone is disabled under the ADA can be said to be in the eyes of the beholder. That is, even
if employees have no condition, illness, impairment, or medically recognized trait of disability, they
will be considered disabled under the Act if their employers perceive a disability. n40 This has
serious implications for employers, particularly in the case of workers who have suffered [*337]
on-the-job injuries, but have since recovered and returned to work. n41 However, courts are
construing the statute narrowly in its application, and in some instances, are even creating defenses
to disability claims when such claims are based on the "regarded as disabled" prong. n42

In comparison to the ADA, other statutes construe "disability™ more narrowly. Two examples
are workers' compensation classifications n43 and the Social Security Administration's definition.
n44 In Oregon's workers' compensation statute, "disabled™ and "disability" are not explicitly
defined, but two other relevant classifications, "compensable injury™ and "disabling compensable
injury," are:

A "compensable injury” is an accidental injury ... arising out of and in the course of employment
requiring medical services or resulting in disability or death; an injury is accidental if the result is an
accident, whether or not due to accidental means, if it is established by medical evidence supported
by objective findings ... . n45

A "disabling compensable injury" is an injury which entitles the worker to compensation for
disability or death. An injury is not disabling if no temporary benefits are due and payable, unless
there is a reasonable expectation that permanent disability will result from the injury. n46

Thus, under Oregon's workers' compensation statute, whether one is considered permanently or
temporarily disabled is dependent on a medical diagnosis. n47 Different compensation schemes are
available according to the extent of the injury. n48 Because of workers' copensation's purpose
(providing financial support due to a medical inability to work) there is of course no "regarded as"
disabled definition in the statute.

Even if employees are disabled within the meaning of the [*338] ADA, they will not be
protected by the Act unless they are otherwise qualified. n49 A Technical Assistance Manual on the
Employment Provisions (Title 1) of the Americans with Disabilities Act (Technical Assistance
Manual), published by the Equal Employment Opportunity Commission (EEOC), suggests a two-
step process for determining whether or not the employee meets this criteria.

(1) Determine if the individual meets necessary prerequisites for the job, such as: education; work
experience; training; skills ... . This first step is sometimes referred to as determining if an
individual with a disability is "otherwise qualified."... If an individual meets all job prerequisites
except those that s/he cannot meet because of a disability, and alleges discrimination because s/he is
"otherwise qualified" for a job, the employer would have to show that the requirement that screened
out this person is "job related and consistent with business necessity." ...

(2) Determine if the individual can perform the essential functions of the job, with or without
reasonable accommodation. This second step ... has two parts: [i] Identifying "essential functions of
the job™; and [ii] Considering whether the person with a disability can perform these functions,
unaided or with a "reasonable accommodation.” n50



Thus for an employee to be an otherwise qualified individual with a disability she must be able to
both meet the general employment criteria specified by the job and perform the essential functions
of the particular job with or without reasonable accommodation.

A number of defenses to a discrimination suit are enunciated under the ADA. The first is a
facial defense, entailing an attack on the plaintiff's prima facie case. This attack may challenge, for
example, whether the plaintiff is actually disabled, or whether the plaintiff is an otherwise qualified
individual with a disability.

The second type of defense is an affirmative statutory defense. There are two main affirmative
defenses, n51 both relating to whether the employee is otherwise qualified. The first defense
addresses the claim that the employer's qualification standards screen out individuals with
disabilities. It asks whether (1) the qualification standard is consistent with business necessity, (2)
[*339] the standard is job related, and (3) no reasonable accommodation can be made for the
employee. n52 A second affirmative defense arises where the employee poses a "direct threat."”
Under the ADA, a qualification standard "may include a requirement that an individual shall not
pose a direct threat to the health or safety of other individuals in the workplace." n53 Although on
its face the statutory exception only applies to threats to "other individuals," the EEOC has
interpreted the legislative intent of this direct threat defense to include a direct threat to self. "Direct
Threat means a significant risk of substantial harm to the health or safety of the individual or others
that cannot be eliminated or reduced by reasonable accommodation.” n54 The Technical Assistance
Manual provides factors that employers must meet for the "direct threat" defense to take effect
when applied to their employee's own health or safety. Employers must demonstrate there is a
significant risk of substantial harm; must identify the specific risk; it must be current, not
speculative or remote; assessment of the risk must be based on objective factual evidence of the
particular individual's condition; and employers must show that the risk cannot be reduced or
eliminated through reasonable accommodation. n55 It is from this context, the difference between
the statute's facial meaning and the rules' interpretation of the direct threat defense, that Echazabal
arises.

B. The Echazabal Decision

In 1972, Mario Echazabal began working for a contractor in a coker unit n56 at a Chevron oil
refinery. n57 In 1992, he applied for a Chevron job where he would do the same work, only directly
for Chevron, instead of a contractor. n58 Chevron extended an offer of [*340] employment
contingent on his passing a physical examination. n59 The examination revealed that Mr.
Echazabal's liver was producing [*341] higher levels of enzymes than was normal. n60 As a result,
Chevron rescinded the job offer, concluding that exposure to solvents and chemicals present in the
coker unit could damage Mr. Echazabal's liver, exposing Chevron to potential liability. n61
Although he was denied employment directly with Chevron, Mr. Echazabal continued to work for
the contractor in the coker unit. n62 He was informed of his liver's abnormal functioning and upon
consulting with other doctors learned that he had Hepatitis C. n63 None of these doctors advised
him to stop working at the refinery. n64 In 1995, Mr. Echazabal again applied for a position with
Chevron in the coker unit. n65 Once again he was extended a conditional job offer contingent on
favorable physical examination results and again his liver showed abnormal enzyme levels. n66
This time, however, Chevron not only rescinded their job offer, but asked Mr. Echazabal's



employing contractor to remove him from the refinery and place him in a position where he would
not be exposed to solvents or chemicals. n67 After his removal from the refinery, Mr. Echazabal
filed a complaint with the EEOC and a suit in state court, alleging that Chevron had discriminated
against him in violation of the ADA. n68 The Ninth Circuit agreed that Mr. Echazabal had been
discriminated against and held that it was not the employer's but the employee's right to decide
whether to assume the risks of the workplace. n69

Chevron's refusal to hire based on the results of Mr. Echazabal's physical examination was
discriminatory, unless shown to be job-related and consistent with business necessity, n70 or
otherwise defensible under the Act. One of Chevron's arguments [*342] was that tolerance to
solvents was an "essential function™ of the job, and that because Hepatitis C caused Mr. Echazabal
to be intolerant to solvents, he was a threat to himself if exposed, and so was not otherwise
qualified. The ADA states, "the term 'qualification standards' may include a requirement that an
individual shall not pose a direct threat to the health or safety of other individuals in the workplace."
n71 Whether to include or exclude a "threat to self" n72 in the "threat to others" n73 affirmative
defense was the deciding factor before the court. A majority of the judges disagreed with the EEOC
interpretive rules n74 and Chevron's reliance therein, instead holding that the interpretive rules
construed the statute too broadly. n75 The Echazabal court determined that the statutory language of
the ADA did not include a direct threat to the health or safety of the disabled individual himself, nor
was it intended to. Expressio unius est exclusio alterius.

The ADA's direct threat defense means what it says: it permits employers to impose a requirement
that their employees not pose a significant risk to the health or safety of other individuals in the
workplace. It does not permit employers to shut disabled individuals out of jobs on the ground that
... they may put their own health or safety at risk. n"76

The definitional section of Title | of the ADA and its legislative history support the Court's
interpretation of the statutory language. Title | states that "the term 'direct threat' means a significant
risk to the health or safety of others that cannot be eliminated by reasonable accommodation.” n77
Nowhere in the legislative history of the Act did the court find that "direct threat" referred to threats
to oneself; always it accompanied threats to others. n78

[*343]

It is important ... that the ADA specifically refers to health and safety threats to others. Under the
ADA, employers may not deny a person an employment opportunity based on paternalistic
concerns regarding the person's health. For example, an employer could not use as an excuse for not
hiring a person with HIV disease the claim that the employer was simply "protecting the individual™
from opportunistic diseases to which the individual might be exposed. That is the concern that
should rightfully be dealt with by the individual, in consultation with his or her private physician.
n79

This quote emphasizes that risk-taking by employees is not normally within the province of
employers' regulatory powers, even if acting in their employees' best interest. n80

The Echazabal opinion is consistent with the ADA and with federal antidiscrimination law
generally by discouraging paternalism by employers. The Court cited Dothard v. Rawlinson, n81 as



a precedent of anti-paternalism cases. Rawlinson was a Title VI sex discrimination case where,
though the court held sex was a bona fide occupational qualification for guards in a maximum
security male penitentiary, it did so only narrowly. Additionally, the court found "in the usual case,
the argument that a particular job is too dangerous for women may appropriately be met by the
rejoinder that it is the purpose of Title VII to allow the individual woman to make that choice for
herself." n82

The Echazabal court did not explicitly address the issue of Chevron's secondary argument for
the EEOC interpretation; namely tort liability to the employer. It did, however, note that [*344]
UAW v. Johnson Controls, Inc., n83 "strongly suggested that state tort law would be preempted to
the extent that it interfered with federal antidiscrimination law." n84

The court then turned to Chevron's next argument which directly challenged whether Mr.
Echazabal was a "qualified individual with a disability” n85 within the meaning of the statute.
Chevron argued that Mr. Echazabal was unable to perform an "essential function[ ]" of the job by
being more sensitive to toxins than another person. The court found, however, that performing a job
without posing a threat to one's own health or safety is not an “essential function” n86 of the job,
even when the employer describes the ability to tolerate chemicals and solvents in the job
description. n87 The Court found that because this aspect of the job description did not assess Mr.
Echazabal's actual job performance, it was inappropriately exclusionary. n88 This reasoning is in
line with the general prohibition on adverse employer action on the basis of some future
consequence that may never occur. n89 However, some courts have found that an ability to tolerate
substances is part of the essential function of certain [*345] jobs. n90 But in those cases the
employee had a present condition which made them completely unable to perform essential duties
of the job, with or without reasonable accommodation. In its determination that Mr. Echazabal was
a qualified individual, the court took as probative the fact that he had worked at Chevron's refinery,
primarily in the coker unit, for more than twenty years without any appearance of adverse health
effects. Chevron even extended a job offer to him twice, illustrating that he was able perform the
essential functions of the job. In addition, the court relied on testimony that Mr. Echazabal's doctors
did not tell him to cease working at the coker unit. The court held that this evidence tended to show
he was a "qualified individual with a disability."

The vigorous dissent of Judge Trott argued that the majority's opinion glossed over the
immediacy and severity of potential health effects to Mr. Echazabal if he continued to work at the
refinery. n91

Dr. Bridge agreed with Dr. McGill's and Dr. Bailey's assessments that Mr. Echazabal could not
safely work as a plant helper in the coker unit at the refinery. Not a single doctor disagreed with this
conclusion... .

... He now brings to court facially competing information, but this information was not in
Chevron's hands when they made the decision he now claims is actionable. n92

The dissent argued that because of the immediacy and severity of harm brought on by Mr.
Echazabal's exposure to toxins, he was not otherwise qualified for the job. He went on to criticize
the majority opinion for its abandonment of OSHA and other protective legislation for workers. n93
However, Judge Trott ignored the fact that Mr. Echazabal, knowing the risks to his health of



remaining in the coker unit, chose to continue working. In addition, his presence in the coker unit
posed no risk to third parties who did not consent to such risk. The only instance the ADA clearly
mandates that the employer should make an employment decision based on a threat to the
employee, is where [*346] the risk of harm is actually interfering with the employee's ability to do
the job, n94 or where the harm is not just to the employee, but may spill over to others who have not
chosen to expose themselves to risk. n95

It should be up to individuals to choose for themselves what personal risks in employment to
take. If courts leave these decisions to employers, there is the danger of undue interference with
employees' autonomy. n96 The Echazabal ruling can be read to say that employers in the Ninth
Circuit may not take paternalistic action, even if the action's purpose and effect is to protect
employees from harm in the workplace. This is in line with a pattern of decisions that can be
referred to as "the risk doctrine" cases.

C. Reconciling Echazabal: The Risk Doctrine

The Supreme Court has held that it is up to the employee, not the employer, to determine the level
of acceptable risk to themselves in all but the most exceptional circumstances. n97 Essentially, the
risk doctrine allows employees to determine whether they are willing to engage in an activity that
may harm them, instead of leaving that decision to employers.

[*347]
1l

Supreme Court Precedents: UAW v. Johnson Controls, Inc. n98 and Dothard v. Rawlinson n99

Johnson Controls illustrates the Supreme Court's application of the risk doctrine. The case was a
Title VII suit alleging sex discrimination based on the employer's policy of excluding female
employees (unless sterile) from working in part of the plant that had high lead concentrations. The
employer's defense was that the purpose of its policy was to protect any potential fetus of female
employees. The Court rejected this defense, holding that "with the [Pregnancy Discrimination Act],
Congress made clear that the decision to become pregnant or to work while being either pregnant or
capable of becoming pregnant was reserved for each individual woman to make for herself." n100
That is, it is not for the employer to calculate some future risk to an employee's potential fetus, but
for the employee to decide whether she is willing to take the risk. n101

Rawlinson, however, illustrates that there are some limited circumstances under which
employees may not be allowed the freedom to risk their health or safety for employment. The
Rawlinson Court held that excluding women from positions as security guards at a maximum
security Alabama prison for men was acceptable due to the risk of injury not only to female guards,
but to inmates as well. n102 The ruling was justified by the probability of an attack on a female
guard, which the court found substantial in light of the fact that twenty percent of the prisoners were
sex offenders who were not separated from the prison population. n103 The Court went on to
explain that an essential qualification [*348] of the position was to maintain security and that the
presence of females in this male penitentiary, notorious for its "jungle atmosphere,” was not
compatible with that requirement. n104 The Rawlinson decision, however, relied on a very narrow



bona fide occupational qualification, and indicated that in the usual case, an employee would be
allowed to choose which employment risks are acceptable. n105

Finally, a court in the Seventh Circuit disregarded the interpretation of direct threat in the EEOC
rules in favor of the plain meaning of the statute, prior to the Ninth Circuit Echazabal decision. In
Kohnke v. Delta Airlines, Inc., n106 a district court concluded that the direct threat defense did not
apply to threats to oneself. n107 The court's analysis was similar to that of the Ninth Circuit in that
the court found no need to turn to the rules because there was clear statutory intent. n108

When Echazabal is viewed in light of Johnson Controls and Rawlinson, it is consistent with the
Supreme Court's application of the risk doctrine. Additionally, at least one other circuit prior to the
Ninth has relied on the plain statutory meaning of direct threat, instead of going to the interpretive
rules. The Echazabal [*349] holding that the risk of some future harm to an individual employee is
an impermissible reason for removal is also consistent with the ADA's mandate of a case-by-case
analysis. n109 In essence, the risk doctrine cases emphasize the right of individuals to determine
their own futures, except in those circumstances where such determination is contrary to an
essential function of the position or where it affects the safety of others.

v

Conflicting Lower Court Interpretation of the Risk Doctrine

While there are lower court decisions that have gone against this line of reasoning, they can be
distinguished from Echazabal, Johnson Controls, and Rawlinson in a number of ways. First, the
ADA instructs that each case should be analyzed on an individual basis. n110 So this split may be
explained in part by the different limitations of individual disabilities and the unique workplace
dangers of some positions.

A second difference between the cases appears to be the gravity [*350] and immediacy of the
risk of harm, and its linkage to an essential function of the position. The ADA's interpretive rules
list the following factors for determining the nature of the risk of harm: (1) the duration of the risk;
(2) the nature and severity of the potential harm; (3) the likelihood that the potential harm will
occur; and (4) the imminence of the potential harm. n111 Prior to Echazabal, the Ninth Circuit in
Stratton v. Hawaii Electric Light Co. n112 affirmed a summary judgment ruling in favor of the
employer where the employee was highly susceptible to ammonia fumes. The decision was based
on a doctor's testimony that the position would cause the employee's disability to worsen due to the
fact that she would "constantly handle blueprints treated with ammonia.” n113 Thus, the Stratton
court identified a very immediate and probable harm to Ms. Stratton's health due to her occupation,
unlike the tenuous harm to Mr. Echazabal the majority found in Echazabal. n114 Most importantly,
the Stratton court found no reasonable accommodation could be made for Ms. Stratton and that she
was thus not able to fulfill an essential function of the job (handling blueprints), whereas Mr.
Echazabal did not require any accommodation from Chevron. The Stratton decision is in line with
jurisprudence indicating it is not a reasonable accommodation to restructure a job so that it no
longer contains its "essential functions.” n115 That is, if employees cannot perform the essential
functions of a job with or without accommodation then they are not otherwise qualified individuals
under the ADA. If Ms. Stratton was so affected that the only accommodation was the removal of
blueprints, the content of her job as planner would be changed and one of its "essential functions™
(being able to look at blueprints) eliminated. Unlike Mr. Echazabal, who was able to do his job and



had not suffered any debilitating health effects that required an accommodation which [*351]
would have affected the content of the job, Ms. Stratton could not perform the "essential functions™
of the job even with reasonable accommodation and was, therefore, not an "otherwise qualified
individual with a disability."

Gardner v. Morris, n116 decided under the Rehabilitation Act, is another pre-Echazabal decision
that deserves examination. In Gardner, the court ruled for the employer on procedural grounds, but
suggested a favorable employer ruling on substantive grounds because of the significant workplace
risk to the employee. There are two ways this case can be distinguished from Echazabal. First, it
was decided under the Rehabilitation Act, the ADA's precursor, and so did not have a "direct threat
to others" defense per se. Instead the defense was incorporated as part of the "otherwise qualified"”
criteria. n117 However, this is essentially the same substantive criteria as the ADA's risk to others
defense, just placed differently within the statute. n118 Second, and more importantly, the employee
had a mental illness which some courts seem to treat not only as a threat to self, but a threat to
others n119 and which has generally been prone to less scrutiny [*352] than other disabilities.
n120 The plaintiff, Mr. Gardner, had been diagnosed as a manic depressive and required medication
and psychiatric and medical monitoring of his condition and the effects of medication. n121 He was
employed with the Army Corps of Engineers and applied for a job in a relatively isolated area of
Saudi Arabia where he would not have been able to receive the psychiatric or medical monitoring
the court felt necessary for safety reasons. n122 In light of the undue hardship that existed in
accommodating Mr. Gardner, the court found no reasonable accommodation. n123 Thus, Gardner
can be distinguished from Echazabal not only by the immediacy of risk to Mr. Gardner's health, but
particularly by his potential to become aggressive if he experienced a manic episode (which could
be construed as a "direct threat to others").

The Eleventh Circuit recently authored two decisions, Moses v. American Nonwovens, Inc.
n124 and LaChance v. Duffy's Draft [*353] House, Inc., n125 which allowed the "risk to self"
affirmative defense to prevail in cases involving epileptic plaintiffs. n126 However, neither decision
rationalized why the court followed the interpretive rules over the plain language of the statute.
n127 The Echazabal court looked at Moses and found the lack of justification troubling. n128 In
addition, courts have given epileptic cases somewhat less scrutiny than other disability
discrimination cases. n129

Another important line of cases that can be distinguished are [*354] those, like Rawlinson, that
bundle together a "risk to self" with a "risk to others.” One example of this line of cases is where the
plaintiff is employed as a law enforcement officer. n130 In these cases, an argument can be made
that in a position where public safety is an essential function, if employees' disabilities prevent them
from being as reliable as non-disabled persons, then they are not otherwise qualified individuals
with a disability. The individual application of the four objective criteria of the interpretive rules
(which essentially measure the gravity and probability of the harm) has also led some courts to
apply a "direct threat to self" analysis when the position is categorized as work inherently dangerous
to persons with certain impairments. n131 Most courts, however, are fairly cautious when the
"threat" is in the future, particularly if it is unlikely to occur. n132

While these cases suggest that the ADA, and particularly its definitional section, remains an
emerging body of law whose finer points are yet to be determined, some issues are clearly in need
of judicial resolution. The direct threat defense requires such resolution. Some circuits are clearly
relying on the EEOC's more expansive reading of the statute, while others are reading the statute's



construction on its face. It remains to be seen how this issue of direct threat will ultimately play out.
When it does come before the Supreme Court, the Ninth Circuit's reasoning should prevail,
allowing individuals to continue deciding for themselves what risks to take. This result is justified
by prior jurisprudence on the risk doctrine. n133

[*355]
Y

Echazabal Compared to Genetic Susceptibility Cases and Writings

An interesting parallel to the Echazabal case, which illustrates the public policy concerns
underlying employment decisions based on future outcomes, is where an applicant is genetically
susceptible to a particular illness or injury. The quandary for the employer, like Chevron, is in
hiring applicants who may increase liability risks, possibly raise workers' compensation premiums,
and have the potential for more absenteeism, if their "future” condition manifests and becomes
present disability.

Cases and articles addressing conditions which have not yet manifested are generally consistent
with the reasoning in Echazabal. n134 That is, employers may not restrict employees' work choices
because of future risks to them when the risks have not manifested into a present, disabling
condition. n135 Thus, once informed of the risk it is up to the individual, not their employer, to
decide whether the risk is acceptable.

Employers may also not discriminate based on potential cost increases of insurance premiums.
This is so even though employers' workers' compensation premiums are "experience based"
meaning that employers will pay more if their workplaces experience [*356] more injuries. n136
Thus, for some employers it makes good economic sense to eliminate workers who are deemed
likely to become ill in the course of employment. n137 However, at least in the Ninth Circuit, it is
no longer legal to discriminate against employees in this way. If an employee has a condition which
is asymptomatic, she may still be considered disabled so long as her condition substantially limits a
major life activity. n138 In addition, if an employer is found to regard the employee as disabled, or
to have relied on the employee’s record of disability, the disability prong of the prima facie case is
met, even if the employee is presently in good health. This is consistent with the legislative intent of
the ADA and other antidiscrimination legislation. n139

Examining both the ADA and the Rehabilitation Act it is clear that costs to employers are not to
be considered unless the costs are so prohibitive as to constitute an undue hardship. At least one
court has specifically addressed the issue of an adverse employment action arising from fears an
employee will be absent more frequently due to disability. In Bentivgna v. United States n140 the
Ninth Circuit made clear that allowing “remote™ concerns of the employer, such as absenteeism due
to the employee's disability, would defeat the purpose of the Rehabilitation Act, and that "such
considerations cannot provide the basis for discriminatory job qualifications unless they can be
connected directly to 'business necessity or safe performance of the job." n141 Therefore,
employers may generally not base employment decisions [*357] on whether they think an
employee will be ill or otherwise absent from work on a more frequent basis than other employees.
n142 While absenteeism can be a burden on employers, unless it can be shown to be an "essential
function™ of the job and enforcement applies to all similarly situated employees, courts are not



likely to find absenteeism a legitimate non-discriminatory reason for adverse employment actions.
Furthermore, most courts would find unconscionable and discriminatory any action based on an
employer's suspicion that a particular employee will be absent more often due to a disability.

Authorities on the ADA have similarly found that increased insurance costs are not allowed as
part of the employment consideration.

With regard to increased insurance costs, the EEOC stated that the determination of whether one is
qualified is to be made without concern for a potential of increased health insurance costs.
Furthermore, the House Labor Report emphasized that "an employer could not deny a qualified
applicant a job ... because of the increased costs of the insurance. n143

While an employer may decline to hire an applicant who does not have an existing condition, if the
employer "regards the individual as disabled," it is likely the employer has violated the ADA. Under
the third prong of the ADA test for disability, many more people are coered, including people with
susceptibilities to future illnesses, if the employer is aware of, and acts because of the susceptibility.
n144 However, the person must prove that they have an ADA-classified disability, n145 and the
only way [*358] that they can do this is to prove that the employer regarded them as disabled or
possibly proving a record of disability (upon which the employer acted). However, because this
prong of the ADA test has been narrowly construed by courts, the ADA's coverage of employees
who may develop disabilities in the future is limited. n146

Some articles on genetic susceptibility in employment have argued that employment action
based on genetic testing will become the norm for larger American employers, presenting public
policy concerns. n147 There are at least two critiques of these authorities. First, they ignore cost-
benefit analysis - that is, most employers already carry workers' compensation insurance, which
would cover most (future) injuries, and genetic testing and medical examinations are an additional
and not inconsequent cost to employers. But because workers' compensation premiums are also
experiential, and absenteeism can be expensive, knowing an employee's predisposition to
occupational illness or injury may be seen as a positive by some employers. However, the second
critique supplies another reason that genetic testing will not become the norm. This critique is that
these authorities ignore prior jurisprudence protecting the privacy rights of individuals, including
the right to keep one's genetic information and medical condition private. n148 In addition, one
article investigating genetic [*359] testing and other types of medical monitoring found that they
harbored difficulties for employers. n149 Some of the specific problems identified were that
disabled employees could then use any tests as evidence to fulfill causation portions of claims; false
positives and false negatives could be produced; the techniques themselves could have adverse
impacts on employee health (particularly X-rays); and the monitoring could invite unwanted
government scrutiny from OSHA. n150 Thus, while genetic testing may be used to a limited degree,
it will never be broadly extended unless the cost issues associated with testing are resolved and,
more fundamentally, privacy rights jurisprudence moves in a completely different direction.

Finally, genetic susceptibility articles give rise to the question of who is harmed when
employees are allowed access to jobs, which may adversely affect their health, due to their own
hypersusceptibility. The answer is that no one but these employees are harmed. So long as
employees are made aware of workplace dangers, employers are in compliance with general safety



standards for the industry, and there is no spillover risk to third parties, no one but these employees,
who have chosen to take the risk, should be affected by their presence in the workplace. n151

VI

Conflict Between the Goals of the Americans with Disabilities Act, Workers' Compensation, and
the Occupational Safety and Health Act

The conflict between the ADA's enabling directive and the [*360] protective aspects of workers'
compensation laws and OSHA is analyzed below. The ultimate issue is not simply whether the
ADA can co-exist peaceably with workers' compensation and OSHA, but also how it can enrich
them.

A. Workers' Compensation Laws

Employers' duties to their employees have changed significantly over time. Prior to the twentieth
century, employers owed very little to their employees, not even a duty of care. n152 As noted in
Part I, modern employers are required not only to compensate their employees for work done, but
must also provide a safe working environment and pay insurance premiums in the event a worker is
injured and must rely on workers' compensation. Other duties are imposed on employers as well,
including the duty not to discriminate against members of a protected class. With the advent of the
ADA and particularly its requirement of reasonable accommodation, however, new duties have
arisen that conflict with employers' workers' compensation obligations. Particular areas of conflict
include: the treatment of an employee injured on the job who returns to work; compensation for
workplace accidents and injuries (for which the employer will have to pay higher insurance rates
due to the experiential nature of workers' compensation); and the employer's limited liability status
in exchange for participation in the workers' compensation system.

The workers' compensation system and the ADA accomplish different goals regarding an
employee's ability to work.

The workers' compensation system focuses on the extent to which an injured worker cannot
perform his or her job as a result of an on-the-job accident. The ADA, in contrast, is designed to
obtain the highest possible productivity a disabled individual can offer. "The conflict in the systems
is obvious: an [injured worker] receives maximum workers' compensation benefits by proving that
he or she is totally disabled, but receives maximum protection under the ADA by establishing that
he or she can perform the essential functions of his or her job." n153

Courts have estopped employees from claiming to be so disabled [*361] that workers'
compensation, social security, or other benefits are required, while simultaneously claiming to be
capable of performing the essential duties of the job and therefore a "qualified individual with a
disability" under the ADA. n154 However, if we place events along a time-line it is possible for
employees to access both workers' compensation and, later, to successfully bring a discrimination
suit under the ADA. The following hypothetical illustrates how this can occur.

Sue, an employee, while helping to unload a truck at her place of employment sustains a back
injury. In order to have her medical care paid for and to receive a percentage of lost wages while



recovering, she files for workers' compensation. Sue must prove that she is unable to work (i.e. that
she is totally disabled) in order to receive the maximum benefits. When she has recovered, she can
return to work. If her employer tries to discriminate against her based on the prior injury and
suspicions about future performance, he has violated the ADA by regarding her as "disabled,"” so
long as she can prove that she is still able to perform the essential functions of the job with or
without reasonable accommodation. n155

At least one court has concluded that having a policy barring a worker from returning to the
workplace until he was fully healed was a violation of the ADA. n156 As this hypothetical
illustrates, it [*362] is apparent that the ADA and workers' compensation serve different goals, but
that each in their own way promote security for employees in the workplace.

Workers' compensation has sometimes been viewed as social insurance, protecting employees in
the event of injury and deterring employers from harboring unsafe workplaces, even though this
comparison may not be exactly correct. n157 As previously explained, in exchange for automatic
compensation for the injury, the employee agrees that workers' compensation is the exclusive
remedy. n158 However, some authors have noted that there are now multiple judicial and statutory
exceptions to this exclusivity rule. n159 These exceptions are said to impinge on the exclusivity
doctrine in that they provide remedies beyond the system's coverage. The reasonable
accommodation aspect of the ADA can be viewed as such an exception. Regardless of workers'
compensation's [*363] lack of exclusivity, its viability still generally provides the sole remedy for
work related injuries.

Workers' compensation pays for all medical expenditures incurred due to the injury, but only
pays a percentage of the lost wages. n160 "The benefits available under workers' compensation are
intended as a mere income supplement and, by design, create an incentive to return to work." n161
Within workers' compensation, there is an apportionment system, often called "dual causation."
n162 This system provides that if the injury is partly the result of a preexisting condition, or if the
extent of an injury was partly made worse by a preexisting condition, workers' compensation pays
for only that portion directly caused by the workplace. n163 However, the apportionment itself may
be difficult to determine particularly without the employee's medical records, collection of which
may be prohibited under the ADA. For policy reasons the apportionment doctrine itself may be
weakly applied. "Courts in some jurisdictions are abandoning application of apportionment statutes
in dual causation cases to find an employer wholly liable should conditions of employment play a
part, no matter how minor, in an illness of any kind." n164 This abandonment of apportionment is
consistent with the long-held principle that you take the worker as you find him. n165 It is this
principle and its application in workers' compensation proceedings which creates the potential for
greater liability for employers and to increase insurance premiums as a result. Most states have
realized that the goals of the ADA (employing the disabled) are incompatible with dual
apportionment statutes (because they would limit the employer's incentive to hire such individuals).
As a result, apportionment statutes are largely ineffectual in most states, because the preexisting
condition has been statutorily or judicially [*364] exempted. n166 However, if the disability is
considered to be a "patent prior condition," it is still apportionable in most states. n167 A "patent
prior condition” is a medically diagnosed condition that the employer had notice of when offering
employment and which continues to be a factor in the disability even after an occupational injury or
disease is sustained. n168



Other types of occupational illnesses, such as lung cancer from exposure to certain chemicals,
are not apportionable even if the employee had been a heavy smoker. The justification is that "since
employers take their employees as they find them absent notice of the handicap, the legislation is
deemed not to apply.” n169 Therefore, this notice requirement could operate to encourage
employers to protect their interests by requiring physicals for more hazardous professions.
However, as noted previously, such examinations and adverse employment actions based on them,
appear to be restricted by the ADA. n170

As a result, the continuing inability to apportion occupational diseases for which there is no
clear, diagnosed dual cause may adversely impact workers' compensation premiums by increasing
potential liability. Unfortunately for employers the ADA discourages economic factors in the
analysis of reasonable accommodation and courts are consequently reluctant to take insurance
premiums into account when deciding ADA cases. n171 In line with this, the Echazabal court
declined to follow the undue hardship defense raised by Chevron that workers' compensation
[*365] premiums would increase beyond a reasonable level if employers were unable to exclude
employees who presented threats to themselves. n172 Instead, Echazabal held that so long as
employees are not a danger to others, they cannot be excluded from the workplace if qualified, even
though their presence may increase liability and thus workers' compensation premiums. Premiums
for insurance tend to go up as liability is increased. n173 Therefore, if Echazabal is viewed by
insurers as increasing potential employer liability, it may cause premiums to increase beyond a
reasonable level.

In addition, because of the statutory and judicial exceptions to workers' compensation, the
"exclusive remedy doctrine™ of workers' compensation may no longer be exclusive. n174 This may
itself have the effect of exposing employers to greater tort liability resulting from injury or death,
though tort liability has been overemphasized by some authorities. n175

Another type of tort employers are exposed to is action for discrimination. When work-related
injuries qualify employees as disabled under the ADA, employers may be exposed to tort liability if
they are deemed to have discriminated on that basis. n176 This could happen, for example, if an
employer refuses to reinstate an employee returning from workers' compensation leave to her prior
position for fear of exacerbating the injury of the employee. Some argue that the ADA's largest
impact on workers' compensation will be this "requirement that employers retain workers injured on
the job, even when the worker may no longer be able to perform all the duties of that job." n177
However, both the EEOC and the courts have interpreted reasonable accommodation narrowly
where that accommodation includes some sort of reassignment to a "light duty" position or where
the job function itself is changed. For employees to be otherwise qualified under the ADA they
must still be able to perform the [*366] essential functions of the job. Both the EEOC regulations
and case law have indicated that, unless employees are able to perform the essential functions of the
job, they are not entitled to protection against discrimination under the ADA. n178 In addition the
Technical Assistance Manual states that "the ADA does not require an employer to create a 'light
duty' position unless the 'heavy duty' tasks an injured worker can no longer perform are marginal
job functions which may be reallocated to co-workers as part of the reasonable accommodation of
job-restructuring.” n179

Therefore, the only clear areas employers will consistently be penalized for by the ADA's
impact on workers' compensation are in the areas of insurance premiums and employee
absenteeism. The ADA and all its authorities have provided that economic consideration should not



normally be taken into account as an undue hardship. Echazabal is in conformity with this general
rule.

B. Occupational Safety and Health Act

The primary goal of OSHA is to ensure the health and safety of workers. This goal is somewhat in
conflict with the ADA's implicit acceptance of the risk doctrine, which allows employees to
determine for themselves whether to risk their health and safety for employment. n180 The Senate
report on the ADA notes [*367] this potential conflict: "This legislation could be construed to be
in conflict with other laws governing spaces or worksites, for example OSHA requirements. The
Committee expects the Attorney General to exercise coordinating authority to avoid and eliminate
conflicts.” n181

Congressional and senate hearings on OSHA illustrate the protective intent of the Act.

A particularly urgent concern repeatedly brought out during [OSHA] hearings is the frequent
exposure of many workers to a great variety of toxic materials or harmful physical agents. They are
often unaware of the nature of such exposure or of its extent. In some cases, the consequences of
overexposure may be severe and immediate; in other cases, effects may be delayed or latent. n182

As a result of these conditions, OSHA legislators designed a monitoring system where not only
workplaces, but employees were to be monitored for ill effects. n183

The legitimacy of this medical screening and testing, particularly "corrective measures™ based
on such monitoring, is suspect under the ADA. One scholar has viewed the conflict this way:
"Either OSHA's promotion of employer-conducted workplace medical examinations as a vital part
of its safety and health programs may be determined to fit within the 'job-related'/'business
necessity' exception or the goals of OSHA may well be frustrated and compromised by these ADA
restrictions.” n184 Presumably, one type of "corrective measure™ is the removal of the employee
[*368] from the offending position, and, if necessary, from the workplace altogether. Under the
jurisprudence of Johnson Controls, Rawlinson, and Echazabal, this type of adverse employment
action would normally be impermissible. This is so because the removal is instigated by exposure,
not by an actual injury. Johnson Controls, Rawlinson, and Echazabal indicate that even if real health
risks are present, it remains the choice of employees to continue working unless the exposure has an
actual impact on their ability to perform the essential functions of the job.

During the legislative process, critics of OSHA argued employers would be unjustly penalized
for risks taken by their employees. "Almost every occupation entails some risk of injury and there
are many which are inherently hazardous, in which the danger is a permanent part of the job and an
employee cannot escape regular exposure to the hazard for 'the period of his working life." n185
OSHA supporters argued that there were proper restraints in place: “"the Federal Government would
merely see to it that certain minimum requirements were met and that beyond those the health and
safety of most workers would be left to those States.” n186

In a way, Echazabal empowers individuals to make their own choices about the dangers they
will undertake, free from governmental interference and paternalism. n187 But it must be an
informed decision. That is, where there is a risk, employees should be informed of it and if possible,
employers should receive their consent. The OSHA regulations continue to act as a baseline for



workplace safety after Echazabal. Employers may still require employees to exercise reasonable
care in the workplace and to take preventive action. Employers may not, however, exclude an
employee they feel is a risk due to a disability, unless they can rely on a statutory defense.

The role of government in protecting workers differs from that [*369] of the employer.
Employer-implemented protections may have greater potential to overreach and be paternalistic, as
illustrated by Johnsons Controls, n188 and there is some sense that government safeguards may
provide fairer protections due to government's comparative neutrality.

Finally, many of the fears expressed by critics have not come to pass. Only in the rarest
circumstances does OSHA actually shut a business down. Generally, a business is only required to
pay fines and implement safer procedures. It remains extremely unlikely that implementation of
safer procedures would routinely include the violation of federal antidiscrimination law. n189 While
an argument can be made that the EEOC interpretive rules' inclusion of "threat to self" could partly
result from a desire to align the ADA with OSHA, the fact that Congress did not include a "threat to
self" in the legislation's defenses and the legislative history's statements against paternalistic
impulses makes a strong argument that the ADA should supercede OSHA in most situations,
allowing employees to choose for themselves what risks are acceptable. While one author notes that
OSHA contains the caveat that if there is a conflict of laws "the Secretary of Labor must employ the
standard that assures employees the greatest protection,” n190 federal antidiscrimination law,
especially when combating paternalism and stereotyping, may be given more deference by the
Supreme Court. n191

[*370]
Vi

Echazabal Has Limited Effect on Employers' Tort Liability

In the event that an employer complies with Echazabal and employs an individual who is more
susceptible to injury due to disability, absent negligence, it is unlikely that the employer will be any
more liable in tort. It is a well-known principle of law that if one consents to participation in a
potentially dangerous activity one has accepted the risk of the activity and waived one's right to sue
for damages resulting from it. n192 In addition, Johnson Controls indicates that federal
antidiscrimination law would achieve primacy in such a situation: "if state tort principles did allow
for recovery when the injury is caused by compliance with Title VII ... the state law then would be
preempted.” n193 Therefore, if implementing a non-discrimination policy under the ADA requires
employers to hire disabled workers and those workers are more likely to become injured or develop
an occupational illness as a result of the workplace, employers will not be liable outside the
workers' compensation system as long as their employees were informed of the risk. Exceptions
exist where expressly contracting to take the risk is against public policy, n194 or where the
plaintiff did not fully comprehend the nature of the risk. n195 In addition, the Johnson Controls
decision itself has been critiqued for its reliance on assumption of risk, where the unborn child of
the employee has not given consent. n196

[*371] The assumption of the risk doctrine originally grew out of employment law cases. n197
Twentieth-century statutes, such as workers' compensation, have superceded or limited assumed
risk defenses in the employment context. n198



Many states, including Oregon, have statutorily abolished implied assumption of the risk. n199
In Oregon, workers' compensation is only required to pay for employees' injuries that are not due to
their own willful or negligent conduct. n200 Accepting employment, itself, however is not
ordinarily viewed by the courts as assuming the risk of employment, where those risks are due to
employer negligence. n201

Many people will choose risky employment situations even if such employment may adversely
impact their health in the long term. n202 Although it could be construed as against public policy
for an employer to even ask an employee to consent to working conditions that may harm them,
knowing that the employee will be strongly motivated by economic incentive, the comments to the
Restatements limit the employer's duty in this instance, explaining that even if the employee is
motivated by a desperate personal situation to assume the risk, the employer will not be [*372]
liable. n203 Additionally, so long as a workplace complies with OSHA and the safety standards in
the industry, employees should not be penalized by being excluded from the workplace solely
because they have an illness or injury which makes them more susceptible than their peers. While
concern for hypersusceptible individuals' safety is a valid government interest, if they are excluded
solely on that basis, their autonomy is violated.

One situation which bears examination is where the employer does not do medical examinations
or inquiries on applicants (still allowed under the ADA in limited circumstances) and the work
environment proves to be harmful for employees with certain preexisting conditions. If employees
are informed of the workplace risks and give their consent, then, presumably the employer would be
covered against tort claims in the case of disability arising out of such context. Thus, if employees
have been informed of the risks involved and the employer has not been negligent or reckless, it is
likely that the duty of the employer to its employees, and also its duties to comply with the ADA
and OSHA, have been fulfilled. So, if employees file tort claims in this scenario, they should be
unsuccessful. n204

If an employer chooses not to inform its employees of the risks associated with the work, then
the picture becomes less clear although the "dual causation” case analysis appears to limit the
liability of the employer to the workplace contribution, if ascertainable. n205 [*373] The difficulty
arises when a separation of causes is impossible to determine due to the absence of a
preemployment examination or inquiry, or where employees have no prior records of the illness. In
that situation, it is likely that, absent other causal factors, the employer will pay for the injury
through its workers' compensation obligation.

VI

Action Employers Can Take to Ensure Compliance with the Americans with Disabilities Act and
Still Protect Workers

There are a number of steps employers can take to comply with the recent Echazabal ruling. These
steps should ensure that they are in compliance with OSHA, and should limit liability for workplace
injuries to the workers' compensation system.

The first action employers should take when hiring employees is to adequately inform them of
the risks associated with the work. Because it may not always be possible to identify applicants who
may be more susceptible, and identification of a susceptible individual exposes employers to



liability for a discrimination claim arising from having "regarded the employee as disabled,"
employers should inform all their employees of workplace hazards and, preferably, gain their
written consent. Johnson Controls and Echazabal indicate that if employees consent to workplace
risks, tort liability is circumscribed unless there is evidence of negligence, recklessness, or
intentional wrongdoing.

Generally, an employer will also want to draft job qualification standards pertinent to the skills a
successful applicant must possess for the work. The Technical Assistance Manual provides that the
qualifications may include education, skills, work experience, licenses or certification, physical or
mental abilities, and health and safety requirements. n206 Any physical or mental qualification
standard must, however, be job-related and consistent with business necessity. n207 While some
courts have given deference [*374] to employment qualifications which include safety standards,
in light of Echazabal, health and safety requirements based on presumptions of employees' direct
threat to themselves, without more, are suspect in the Ninth Circuit. n208

Employers may need to ascertain whether employees with a work-related injury or illness are
disabled under the ADA. However, if employers treat their employees differently because they
regard them as disabled, even if not disabled under workers' compensation law or by medical
standards, the employees may qualify as disabled under the Act, entitling them to protection against
discrimination. Part of the determination of whether the employee is covered under the ADA is the
nature and extent of the injury or illness and whether it would, in fact, qualify the employee as
disabled. The issue of whether a "temporary™ impairment qualifies as a disability under the ADA is
still not completely settled. The Technical Assistance Manual provides that:

The basic question is whether an impairment 'substantially limits' one or more major life activities.
This question is answered by looking at the extent, duration, and impact of the impairment.
Temporary, non-chronic impairments that do not last for a long time and that have little or no long
term impact usually are not disabilities. n209

Thus it is an individual inquiry into the limitations of the particular disability.

Employers may also determine whether there is any "threat to others" wrapped up in the threat
to the employees' own safety. If so, then the statutory defense is still available. For example, if an
employee who is susceptible to a medical emergency (such as a seizure) which would cause the
employee to be out of commission on the job, works in a position where such an emergency [*375]
posed a risk to others, then the employee may be considered a threat to others. The main
consideration is whether the action results from paternalism informed by stereotypes, or whether
there is a legitimate safety or health concern resulting from the employee’s particular disability.

Employers should also determine what, if any, reasonable accommaodation is required. To be "an
otherwise qualified individual with a disability" an employee must be able to perform the essential
functions of the job with or without reasonable accommodation. Many workplaces should have no
difficulty providing reasonable accommodation, and many disabilities will require no
accommodation. However, if accommodations change the very character of the job, then it is no
longer reasonable. n210 Thus, "reasonable accommodation” should not over burden the employer.

If the accommodation does not change the essential function of the job, but appears to be an
undue hardship, the employer will want to determine whether there is a possible business necessity



exemption. Under the ADA, using selection criteria that tends to screen out applicants with
disabilities is prohibited, unless the criteria is shown to be job-related and consistent with business
necessity. n211 If criteria which tends to screen out applicants with disabilities is shown to be job-
related and consistent with business necessity, then the applicant is not an "otherwise individual
with a disability.” Belk v. Soutwestern Bell Telephone [*376] Company n212 is a recent
illustration of the successful use of this defense. The plaintiff in Belk had less leg strength and used
a brace as a result of contracting polio. He applied for a job where he would be climbing, bending,
and squatting while carrying additional weight. The employer administered a set of strength tests to
all applicants. The plaintiff failed to pass the tests and was denied a position. He argued that he was
entitled to, but had been denied reasonable accommodation during the testing. While the plaintiff
won at trial, the appellate court vacated the judgement and remanded on the grounds that the
strength tests may have been consistent with business necessity and the defendant was entitled to a
business necessity instruction.

In general, so long as employers inform their employees of the risks inherent in the workplace
and also of the legitimate job expectations at the time of hiring, they should avoid liability for
workplace negligence and discrimination. By employing persons more prone to accident or injury,
employers may not be able to entirely avoid increases in workers' compensation premiums, but
society will have gained greater participation in the workforce and employers too will have gained a
larger pool of qualified applicants to choose from.

In addition state legislatures can help to ensure compliance by incorporating the ADA's enabling
effect into its employment legislation. For example, Oregon has incorporated the ADA's
antidiscrimination policy into its workers' compensations provisions and created an additional
chapter enumerating discriminatory employment practices. n213

Conclusion

The Echazabal decision provides employers in the Ninth Circuit with a clear message that
paternalism will not be tolerated in employment decisions. Instead, employees have the right to
decide for themselves what risks to take in employment, so long as those risks are not associated
with an essential function of the job and do not spill over onto others who have not chosen to take
the risk. The narrow reading of the ADA direct threat defense, excluding "threat to oneself" from
the "threat to others™ defense should have little impact on employers' liability, under tort law [*377]
or OSHA, even when employing individuals who may be more at risk to occupational injury or
disease, as long as employees are informed of the risks and employers do not act on the basis of
stereotypes. However, workers' compensation rates may be adversely impacted as well as employer
costs in the form of absenteeism, but neither higher insurance premiums nor inconvenience to
employers have ever been viewed as undue hardships under the ADA.

Now that Echazabal has been granted certiorari by the Supreme Court, it should be affirmed.
The decision expresses not only the spirit of the ADA, but the letter of the law and its legislative
intent. Mario Echazabal's condition, Hepatitis C, posed no threat to others, nor did it impact his
ability to perform the essential functions of the coker unit position. The only possible threat was to
himself and, after being informed of the risks, he chose to continue pursuing the work he had done
for twenty years. The Ninth Circuit's reasoning is consistent with the Supreme Court jurisprudence
of Johnson Controls and Rawlinson. In the area of employment, the purpose of the ADA, like other
antidiscrimination laws, is to provide access to all qualified individuals, prohibiting employment



decisions based on paternalism and stereotyping. The Echazabal decision clearly articulates this
purpose without unduly burdening employers.

FOOTNOTES:

* Third-year law student, University of Oregon School of Law; Articles Editor, Oregon Law
Review, 2001-2002. The author wishes to thank Melinda Grier for her suggestions and guidance,
Jennifer Marston for reading the first painful draft, and her family for all their patience and support.
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Since the defense is a claim that a disabled person fails to meet a qualification standard established
by an employer, the defense is an assertion that one is not qualified to perform the job. Although ...

lack of risk to self or others is not an aspect of being qualified that the plaintiff will have to prove as
part of his or her case.

Id.

n119. See, e.g., EEOC v. Exxon Corp., 203 F.3d 871 (5th Cir. 2000) (demonstrating the
presumption for the employer where the policies affect formerly drug addicted employees (a
protected class under the ADA) and holding that an employer who institutes a safety policy that
applies to all employees of a certain class (formerly drug-addicted) does not even need to satisfy a
showing that the policy was justified as a direct threat because the employer has not violated the
ADA as the rule was justified as a business necessity); see also Stephanie Proctor Miller, Comment,
Keeping the Promise: The ADA and Employment Discrimination on the Basis of a Psychiatric
Disability, 85 Cal. L. Rev. 701, 727-41 (1997) (discussing various courts’ applications of threat to
others and also of the frequent application of threat to self as a reason for discharge in cases of
mental illness). But see Doe v. Judicial Nominating Comm'n, 906 F. Supp. 1534, 1537 (S.D. Fla.
1995) (holding that a judicial nomination committee questionnaire violated the ADA because it was
overly inclusive by asking about "any form of mental illness” or "hospital confinement"); Clark v.
Va. Bd. of Bar Exam'rs, 880 F. Supp. 430, 446 (E.D. Va. 1995) (holding that a bar examination
inquiry into mental illness violated the ADA because it was overly broad).

n120. One example of this is Supreme Court jurisprudence holding that if individuals are able to
control their condition through medication or other means, they are no longer disabled under the
ADA even when they continue to experience discrimination based on their disability. See, e.g.,
Sutton v. United Air Lines, 527 U.S. 471, 483 (1999). This impacts persons who have a range of
mental illnesses, including bipolar disorder, schizophrenia, and depression. Another problem courts
have faced when assessing cases of discrimination based on mental illness is where to draw the line
between misconduct of the employee which justifies discharge and misconduct where it may be a
symptom of the disease itself. See, e.g., Carrozo v. Howard County, 847 F. Supp. 365 (D. Md.
1994), aff'd, 45 F.3d 425 (4th Cir. 1995) (allowing discharge of bipolar employee as lawful where
that employee was prone to verbal "outbursts" to his supervisor). But see Overton v. Reilly, 977
F.2d 1190 (7th Cir. 1992) (disallowing discharge of depressed employee whose medication caused
him to occasionally fall asleep on the job, but whose performance was satisfactory in other ways);
see also Miller, supra note 120, at 723-27, 740-41 (discussing the issue of employee misconduct and
arguing that when the misconduct results from a mental illness the employer should be required to
provide reasonable accommodation as long as it is not an undue burden).

nl21. Gardner, 752 F.2d at 1274-75.

n122. The court was primarily concerned about the effect the extreme heat might have on the
toxicity of lithium that was required as medication to keep the plaintiff's condition in check and
with the unavailability of qualified medical personnel who could treat his condition. Id. The court



was also concerned that if Mr. Gardner experienced a manic episode he could become aggressive,
and that transportation to the nearest hospital (thirteen hours by car) or by airlift (which could
aggravate his manic episode) was unsafe. Id. at 1283. In the end, the court determined that
reasonable accommodation for Mr. Gardner would pose an undue hardship. Id. at 1284.

n123. Id.
n124. 97 F.3d. 446 (11th Cir. 1996).
n125. 146 F.3d 832 (11th Cir. 1998).

n126. In Moses, the plaintiff was an epileptic who was denied employment as a product
inspector due to the employer's belief that he was a "direct threat" to himself. Part of the essential
function of the job was surveying production equipment from a high platform. The employer
believed that if he experienced an epileptic seizure, the plaintiff could fall from the platform and be
injured or killed by the machines below. Moses, 97 F.3d at 447-48. Other epilepsy cases are
defended on the basis of direct threat to oneself. See, e.g., Jansen v. Food Circus Supermarkets, Inc.,
541 A.2d 682 (N.J. 1988) (judgment for the employee where there had not been a factual inquiry as
to the specific probability of a seizure); Lewis v. Remmelle Eng'g, 314 N.W. 2d. 1 (Minn. 1981)
(reversing in part summary judgment for employer where the employer failed to inquire as to the
plaintiff's specific epilepsy and probability of seizure, but affirming in part on fact that evidence
tended to show that the machinery plaintiff would be around coupled with the high probability of
seizure indicated that a threat to self was evident); EEOC v. Kinney Shoe Corp., Civil Action No.
94-0069-H, 1995 U.S. Dist. LEXIS 20384 (W.D. Va. Sept. 19, 1995). Epilepsy continues
experiencing negative stereotyping, even by courts and their deference as here to employers'
decisions not to employ when the epileptic will be operating heavy machinery or simply be in its
presence, even when the epileptic can demonstrate a low probability of seizure occurrence and is
medicated. In LaChance, the plaintiff was also an epileptic. In that case, however, the severity of the
epileptic condition (he had two seizures his first night of work) swayed the court to find for the
employer where the employer raised a "threat to self" defense. 146 F.3d at 834. In LaChance, the
court could have found for the employer in that the plaintiff was not an otherwise qualified
individual because his frequency of seizures adversely impacted his ability to do the job with or
without reasonable accommodation. See id. at 836. The same justification, for severe epilepsy,
could be applied instead of the direct threat to self justification, and would in fact be more
consistent with the ADA's intent.

n127. In 1996, Moses v. American Nonwovens, Inc., 97 F.3d. 446 (11th Cir. 1996), was decided
for the employer, though as the Echazabal court noted in its decision declining to follow that case,
there was no reason given as to why "risk to self" was read into the ADA statute. In 1998, La
Chance v. Duffy's Draft House, Inc., 146 F.3d 832 (11th Cir. 1998), was decided for the employer
because the employee was deemed not to have provided evidence that the he was not a risk to
himself, though again there was no analysis supporting this reading of the statute.

n128. Echazabal v. Chevron U.S.A., Inc., 226 F.3d 1063, 1066 (9th Cir. 2000), cert. granted, 69
U.S.L.W. 3619 (U.S. Oct. 29, 2001) (No. 00-1406). ("The Moses court provides us with no
guidance, however, because it gives no explanation for its holding. Instead, it simply asserts,
without analysis, that the ADA's direct threat defense applies to threats to the disabled individual
himself.").

n129. See supra note 127.



n130. Fussell v. Ga. Ports Auth., 906 F. Supp. 1561 (S.D. Ga. 1995); Yodice v. Metro. Dade
County, No. 93-2493-CIV-MORENO, 1995 U.S. Dist. LEXIS 21872 (S.D. Fla. Jul. 26, 1995).

n131. Davis v. Meese, 692 F. Supp. 505 (E.D. Pa. 1988); EEOC v. Amego, Inc., 110 F.3d 135
(1st Cir. 1997); Turco v. Hoechst Celanese Corp., 101 F.3d 1090 (5th Cir. 1996); Moses v. Am.
Nonwovens, Inc., 97 F.3d. 446 (11th Cir. 1996). Epilepsy in particular seems susceptible to this.
See supra note 120.

n132. Mantolete v. Bolger, 767 F.2d 1416, 1423 (9th Cir. 1985). While the court agreed with
prior decisions that in certain circumstances a job requirement that screens out "otherwise qualified
individuals with disabilities" was acceptable where there was possible future injury, it narrowed that
proposition by requiring that only "in light of the individual's work history and medical history,
employment of that individual would pose a reasonable probability of substantial harm."” Id.

n133. See, e.g., UAW v. Johnson Controls, Inc., 499 U.S. 187 (1991); Dothard v. Rawlinson,
433 U.S. 321 (1977). Note that the Echazabal holding may also have been influenced by recent
Supreme Court jurisprudence between Stratton and Echazabal where the Court questioned the
EEOC interpretive rules’ broad reading of certain ADA provisions. In Sutton v. United Air Lines,
527 U.S. 471, 483 (1999), the lead of a trio of cases, the court found that "the agency guidelines'
directive ... runs directly counter to the individualized inquiry mandated by the ADA." The Sutton
Court found two other problems with the EEOC guidelines approach. See id. at 484. The ADA
requires each decision be made on a case-by-case basis, but the EEOC had provided a blanket
interpretive rule applicable to all claimants. Id. The court was also troubled by the agency's
interpretive guidance on the definition of disability as exceeding that mandated by the statute. Id.
However, Sutton involved an issue that was outside the explicit purview of the rules, unlike
Echazabal. Echazabal falls under Title | of the ADA, meaning that the EEOC has been granted the
authority to promulgate rules for the statute. Thus the EEOC has some actual authority over the
issues involved in Echazabal, whereas it did not have such a mandate over the issues in Sutton.

n134. See, e.g., Bragdon v. Abbott, 524 U.S. 624 (1998) (holding that the plaintiff, who had
asymptomatic AIDS, was covered under the ADA as having a disability that substantially limited
the life activity of reproduction, when her doctor refused treatment unless done at a hospital).
Though the case was decided under Title 11 of the ADA and did not concern employment
discrimination, the Court's reasoning clearly provides that if plaintiffs have a disabling condition,
even if not currently "limiting a substantial life activity," they are protected under the ADA.

n135. See UAW v. Johnson Controls, Inc., 499 U.S. 187 (1991); Renee L. Cyr, Note, The
Americans with Disabilities Act: Implications for Job Reassignment and the Treatment of
Hypersusceptible Employees, 57 Brook. L. Rev. 1237 (1992); Frances H. Miller, Biological
Monitoring: The Employer's Dilemma, 9 Am. J.L. & Med. 387 (1984); Rothstein, supra note 90.

n136. Miller, supra note 136, at 395. Thus there is incentive to keep those premiums low. This
was in fact part of the desired effect of the system itself. That is, the high cost of premiums in a
workplace that experiences a lot of accidents will naturally make the employer attempt to create a
safer workplace, so that those premiums decrease at the rate the accidents do.

n137. "When biological monitoring reveals a significant body burden of industrial toxins,
medical prudence dictates that the worker leave the environment predicted to make him sick if it is
either impossible or not feasible to reduce on the job exposure.™ 1d. at 390.



n138. Bragdon v. Abbott, 524 U.S. 624 (1998).

n139. The "regarded as" prong was added to the Rehabilitation Act after its initial passage, and,
as one court explained, this was consistent with other antidiscrimination legislation. "The new
definition clarifies the intention to include those persons who are discriminated against on the basis
of handicap, whether or not they are in fact handicapped, just as ... the Civil Rights Act of 1964
prohibits discrimination on the ground of race, whether or not the person discriminated against is in
fact a member of a racial minority." E.E. Black, Ltd. v. Marshall, 497 F. Supp. 1088, 1097 (D. Haw.
1980).

n140. 694 F.2d 619 (9th Cir. 1982).
n141. 1d. at 623.

n142. See Technical Assistance Manual, supra note 40, 9.3 (The only purposes for which the
employer may use information regarding the employee's disability status are: "to verify employment
history; to screen out applicants with a history of fraudulent workers' compensation claims; to
provide information to state officials as required by state laws regulating workers' compensation and
'second injury' funds; to screen out individuals who would pose a 'direct threat' to health or safety of
... others, which could not be reduced to an acceptable level or eliminated by a reasonable
accommodation."). Language including a "direct threat to themselves" has been removed.

n143. Neal, supra note 104, at 490-91.

n144. 42 U.S.C. 12102(2) (1994); see also Bragdon v. Abbott, 524 U.S. 624 (1998) (holding
that an individual with asymptomatic AIDS who is discriminated against on that basis is covered by
the ADA, even though the disease has yet to manifest); Cyr, supra note 136, at 1261 ("[While] there
has been some debate as to the Rehabilitation Act's applicability to an individual who does not
currently have a disability, but who is at risk of developing a specific disability in the future ... . The
ADA, in contrast ... would cover such individuals.").

n145. Under 42 U.S.C. 12102(2), the test is whether the person had:

(A) a physical or mental impairment that substantially limits one or more of the major life activities
of such individual;

(B) a record of such an impairment; or
(C) being regarded as having such an impairment.

42 U.S.C. 12102(2).

n146. See Taylor v. Pathmark Stores, Inc., 177 F.3d 180 (3d Cir. 1999); Kriskovic v. Wal-Mart
Stores, Inc., 948 F. Supp. 1355 (E.D. Wis. 1996).

n147. See, e.g., Edith F. Canter, Note and Comment, Employment Discrimination Implications
of Genetic Screening in the Workplace Under Title VII and the Rehabilitation Act, 10 Am. J. L. &
Med. 323, 346 (1984) ("As genetic testing develops, it may simultaneously enhance employee
safety and impede individual control over choice of employment. The technology thereby offers
tangible health benefits while threatening social changes which raise complex philosophical and
political issues. The increased availability of genetic information, for example, may facilitate



systematic placement of individuals in scientifically selected positions.); see also Miller, supra note
136, at 387.

n148. For a recent Supreme Court case on privacy rights in a medical context, see Ferguson v.
City of Charleston, 532 U.S. 67 (2001) (holding that the city of Charleston could not test pregnant
women for drugs even though there was a compelling state interest in protecting the life of the
fetus). Another example is Oregon's Genetic Privacy Act, which provides that "genetic information
is uniquely private and personal information that generally should not be collected, retained or
disclosed without the individual's authorization.” Or. Rev. Stat. 659.705(b) (1999). Genetic testing
is allowed only in an employment context in Oregon when the test "is administered solely to
determine a bona fide occupational qualification™ and informed consent has been obtained. Or. Rev.
Stat. 659.227(6). For an interesting depiction of employee privacy rights in this area prior to
passage of the ADA, see Mark A. Rothstein, Employee Selection Based on Susceptibility to
Occupational Illness, 81 Mich. L. Rev. 1379, 1469-75 (1983) (Employees hired in the private sector
had no right to decline medical examinations, questions about lifestyle, and other invasive and not
necessarily business related inquiries. In the public sector, however, due to the Rehabilitation Act,
such inquiries were not permitted unless justified by business necessity.).

n149. Miller, supra note 136.
n150. Id. at 409-10.

n151. Note that there may be some limited economic costs to the employer in terms of increased
absenteeism and possible workers' compensation increases, but that these considerations have never
been justified as undue hardships under the ADA.

n152. See Moscowitz, supra note 6, at 595. The author provides a historical overview tracing the
employers' changing relationship to the employee and the employee's increasing status and
bargaining capacity for workplace rights.

n153. Gabel et al., supra note 10, at 415.

n154. But see Cleveland v. Policy Mgmt. Sys., 526 U.S. 795 (1999) (holding that the receipt of
social security disability benefits for total disability does not automatically bar a claim of
discrimination under the ADA if reasonable accommodation for the disability can be proven)
(emphasis added); see also Feldman v. Am. Mem'l Life Ins. Co., 196 F.3d 783 (7th Cir. 1999).

Although Cleveland clarified that an ADA claim is not estopped simply because an individual
applied for or received SSDI benefits, a plaintiff cannot avoid summary judgment merely by
asserting that she is a qualified individual if she made prior statements, in applying for SSDI,
regarding her disability that are squarely contradictory. A plaintiff may declare that she was totally
disabled in her SSDI application, then declare that she was a qualified individual under the ADA,
but she must show that this apparent inconsistency can be resolved with reference to variance
between the definitions of "disability" contemplated by the ADA and SSDI. Thus, "a plaintiff's
sworn assertion in an application for disability benefits that she is, for example, 'unable to work' will
appear to negate an essential element of her ADA case - at least if she does not offer a sufficient
explanation."

Id. at 791 (quoting Cleveland, 526 U.S. at 806).



n155. See, e.g., Dockery v. N. Shore Med. Ctr., 909 F. Supp. 1550 (S.D. Fla. 1995) (employee
may be considered a qualified individual even if totally disabled at the time of her discharge, if
reasonable accommodation of a leave of absence or reassignment would enable her to continue
working at a later date).

n156. See Hiese v. Genuine Parts Co., 900 F. Supp. 1137 (D. Minn. 1995) (the court found the
policy facially discriminatory as it did not allow for a case-by-case analysis of each employee's
individual ability to perform the job's essential functions, with or without reasonable
accommodation).

n157. See Richter, supra note 13. But see Larson, supra note 7, 3.00 (saying that workers'
compensation is social insurance is not strictly accurate because of "its essentially private nature, in
the question of qualification for and measure of benefits, in the allocation of the burden of payment,
in its retention of some relation between hazard and liability, and in its mechanism of unilateral
employer liability™).

n158. See Compendium on Workers' Compensation, supra note 14; Eggen, supra note 15, at
859-60; Or. Rev. Stat. 656.018 (1999). Note, however that there was always at least one exception
to the exclusivity doctrine. When it can be determined that the injury sustained was due to employer
negligence, then the employee may bring a tort action.

n159. See Gabel et al., supra note 10, at 410-14 (citing examples of judicially created exceptions
such as dual capacity and bad faith). On the statutory level, the authors cite to the ADA and the
Family and Medical Leave Act (FMLA) as creating new "exceptions" to the exclusive remedy
doctrine. See id. at 414-31. The authors' main issues with the ADA are its broad definition of
disability and, particularly, its remedy of reasonable accommodation. However, the authors' view of
the ADA as impinging upon workers' compensation remedies is not wholly accurate. For example,
if injured workers cannot perform the physical demands of their pre-injury jobs, if those demands
are an essential function of the job for which no reasonable accommodation can be made, the
employees are not otherwise qualified and so do not need to be re-hired. See id. at 419. The authors
also argue that the FMLA's remedies for injured workers exceed those envisioned by the workers'
compensation system and are "out of sync with the quid pro quo.” Id. at 427. The authors also cite
the Health Insurance Portability and Accountability Act (HIPAA) as extending the original workers'
compensation quid pro quo bargain. Id. at 429. "The Act protects people with pre-existing
conditions, and allows people to change plans without fear of being denied the coverage that the
new employer offers and cannot be charged higher premiums than the new employer already
charges.” Id. at 429-30 (citations omitted).

n160. Theodore F. Haas, On Reintegrating Workers' Compensation and Employers' Liability, 21
Ga. L. Rev. 843, 846 (1987).

n161. Gabel et al., supra note 10, at 407.

n162. See Peirce & Dworkin, supra note 8, at 665-66; see also Or. Rev. Stat. 656.005(7)(a)(A)-
(B) (providing that if an injury combines with a preexisting condition, it is compensable only to the
extent that it is the major cause of the injury). An alternative term is "second injury fund.” Oliver,
supra note 35, at 353.

n163. See Oliver, supra note 35, at 353; see also Peirce & Dworkin, supra note 8, at 650-51.



n164. Peirce & Dworkin, supra note 8, at 650-51. Peirce and Dworkin also note that California
led the way in limiting the effectiveness of apportionment statutes. Id. at 651 n.5.

n165. 1d. at 665-66.

n166. As a result, "a majority of states passed apportionment statutes, which limited the
employer's liability to that portion of the disability due solely to the workplace.” Id. at 670. Other
states achieved the same result through judicial decisions. Id. In Oregon, a recently decided case,
Smothers v Gresham Transfer, Inc., 332 Or. 83, 127, 23 P.3d 333, 358 (2001), interpreted article I,
section 10, of the Oregon Constitution as prohibiting the legislature from abolishing a common law
cause of action without providing an adequate substitute remedial process for the injury. While
Smothers is a very complex case, at a minimum its holding provides that if workers' compensation
does not provide an adequate remedy for an injury that was cognizable at the time the Oregon
Constitution was created in 1857, the court will look outside the workers' compensation system for
relief that was available in 1857, essentially creating a new cause of action for injured plaintiffs.
Thus, if workers' compensation does not provide relief because the origins of an injury are unclear,
the court may bypass the system altogether.

n167. Peirce & Dworkin, supra note 8, at 670.
n168. Id.
n169. Id. (emphasis added).

n170. See 42 U.S.C. 12112(d) (1994); infra note 60 (illustrating the statutory limitations to
medical examinations and inquiries).

n171. See supra note 143 and accompanying text.

n172. Echazabal v. Chevron U.S.A., Inc., 226 F.3d 1063, 1071 (9th Cir. 2000), cert. granted, 69
U.S.L.W. 3619 (U.S. Oct. 29, 2001) (No. 00-1406).

n173. In Oregon, a pertinent issue with regards to workers' compensation is the high premiums
employers already pay. See Chess Trethewy, Senate Bill 369: Another Chapter in the Political Saga
of Workers' Compensation in Oregon, 32 Willamette L. Rev. 217 (1996).

n174. See Gabel et al., supra note 10, at 409; Oliver, supra note 35, at 340; see also supra note
160 and accompanying text.

n175. See discussion supra Part V.
n176. Gabel et al., supra note 10, at 405.
n177. Oliver, supra note 35, at 349.

n178. See Technical Assistance Manual, supra note 40, 2.3; see also Johnson v. City of Port
Arthur, 892 F. Supp. 835 (E.D. Tex. 1995) (employer not required to assign laborer to light duty
because it was not a reasonable accommodation; rather it was assignment to a completely different
job, changing the essential function of his employment); Howell v. Michelin Tire Corp., 860 F.
Supp. 1488 (N.D. Ala. 1994) (When disabled employee is unable to perform his regular job, a light
duty position does not have to be created for him. However, if such a position exists and is vacant, it
would be a reasonable accommodation to put the employee there, but only on a temporary basis.
Employer need not convert a light duty job into a permanent job and need not assign to the light
duty job at all unless the disabled employee is otherwise qualified for the position.); Nguyen v. IBP,



Inc., 905 F. Supp. 1471 (D. Kan. 1995) (if company treats a light duty position to which employee
had been moved following injury as temporary, permanent reassignment to that position is not
reasonable accommodation).

n179. Technical Assistance Manual, supra note 40, 9.4.

n180. As a footnote, the ADA may also be somewhat in conflict with the FMLA for similar
reasons. See Robert Belton & Dianne Avery, Employment Discrimination Law: Cases and
Materials on Equality in the Workplace 715 (6th ed. 1999). The FMLA provides up to twelve weeks
of unpaid leave for qualifying employees of covered employers. Id. "For example, an employee is
eligible for FMLA leave because of a 'serious health condition that makes the employee unable to
perform the functions of the position.™ Id. (citing 29 U.S.C. 2612(a)(1)(D) (1994)). Under the
FMLA, the employer can require medical certification of the condition for which the employee is
requesting leave. "It is possible that an employer's inquiry about the 'serious health condition' of an
employee pursuant to the employee's request for a FMLA leave, might violate the restrictions on
medical inquireies under the ADA for 'current or existing employees.™ 1d. When the employee
returns to work, he may also be required to obtain a fitness for duty statement. 1d.

n181. S. Rep. No. 101-116, at 84 (1989).
n182. 116 Cong. Rec. 37,326 (1970) (statement of Sen. Williams).
n183. Id.

Our bill provides that standards dealing with toxic materials or harmful physical agents shall make
suitable provision for the use of warning labels, the administering of appropriate medical
examinations, and monitoring by the employer of the levels of employee exposure. In addition,
employees would have access to the records of such monitoring and, whenever the level of
exposure exceeded that permitted by the applicable standard, the employer would be required to
notify the employees of this fact and of the corrective measures taken.

Id. (emphasis added).
n184. Richter, supra note 13, at 230.
n185. 116 Cong. Rec. 37,614 (1970) (statement of Sen. Dominick).
n186. Id. at 38,387 (statement of Rep. Gaydos).

n187. One note on the case argued: "Overprotective and paternalistic attitudes toward disabled
people are forms of discrimination in their own right. Had the court allowed employers to protect
employees from themselves, it would have been endorsing a form of discrimination that Congress
intended to prohibit when it codified the ADA." Douglas C. Heuvel, Casenote, Employment
Discrimination - Americans with Disabilities Act - Ninth Circuit Holds that the Direct Threat
Defense is Not Available When an Employee Poses a Threat to His Own Health or Safety -
Echazabal v. Chevron USA, Inc., 226 F.3d 1063 (9th Cir. 2000), 54 SMU L. Rev. 447, 447-48
(2001).

n188. 499 U.S. 187 (1991).

n189. But see infra note 191 and accompanying text (discussing the recent Supreme Court
decision in Albertson's, Inc. v. Kirkingburg, 527 U.S. 555 (1999)).



n190. Richter, supra note 13, at 231-32.

n191. See, e.g., Johnson Controls, 499 U.S. 187. But see Kirkingburg, 527 U.S. at 577 (In this
case, the plaintiff was unable to meet a visual acuity standard set by the federal department of
transportation. He eventually received a waiver from the department, but Albertson's refused to
rehire him as a mechanic/driver, claiming that he was not qualified to perform an essential function
of the job because he did not meet the safety standard. The Court agreed, holding that an employer
does not need to justify its enforcement of an otherwise applicable federal safety regulation solely
because it may have been waived experimentally in an individual case, even if the regulation would
have a disparate impact on the disabled. However, this case may be distinguishable from a case
such as Echazabal in that the risk associated with a driver's lack of visual acuity may spill over onto
others and so the purpose of the federal safety regulation in this circumstance was for the protection
of others, not the individual. More importantly it can be distinguished in that, unlike Echazabal, the
safety regulation was more directly tied to actual performance of the job function - being able to
operate a vehicle safely).

n192. See Restatement (Second) of Torts 496A (1965) (A plaintiff who voluntarily assumes a
risk of harm arising from the negligent or reckless conduct of the defendant cannot recover for such
harm."); see also id. 496F ("If the defendant would otherwise be subject to liability to the plaintiff,
the burden of proof of the plaintiff's assumption of risk is upon the defendant.”).

n193. Neal, supra note 104, at 511; see also supra notes 190-91.

n194. Restatement (Second) of Torts 496B ("A plaintiff who by contract or otherwise expressly
agrees to accept a risk of harm arising from the defendant's negligent or reckless conduct cannot
recover for such harm, unless the agreement is invalid as contrary to public policy."); see also Dan
B. Dobbs, The Law of Torts 211 (2000) (explaining the principles of the defense and illustrating
that the defense has been increasingly subsumed by other defenses to negligence, but remains
viable).

n195. Restatement (Second) of Torts 496D ("Except where he expressly so agrees, a plaintiff
does not assume a risk of harm arising from the defendant's conduct unless he then knows of the
existence of the risk and appreciates its unreasonable character.™).

n196. See, e.g., Vanessa Merton, The Exclusion of Pregnant, Pregnable, and Once-Pregnable
People (a.k.a. Women) from Biomedical Research, 19 Am. J. L. & Med. 369, 437-39 (1993); Yxta
Maya Murray, Note, Employer Liability After Johnson Controls: A No-Fault Solution, 45 Stan. L.
Rev. 453, 458-60 (1993). For the purposes of this Comment, however, the focus is on the ability of
employees to consent to a risk limited to themselves, so there is no analysis of the situation where
an employee is pregnant and there is a risk to others - her unborn child - conflated with the risk to
herself.

n197. See Dobbs, supra note 195, 211, at 537-38. For a good example of the kind of language
used by the courts in employment tort cases, see Wilson v. Lindamood Farms, Inc., 675 S.W.2d
187, 188 (Tenn. Ct. App. 1984) ("ordinary risks are assumed by an employee whether he is actually
aware of them or not; for the dangers and risks that are normally or necessarily incident to his
occupation are presumably taken into account in fixing his rate of wages").

n198. Dobbs, supra note 195, 211, at 538 (footnotes omitted).



n199. The Oregon legislature passed two statutes which had the effect of abolishing implied
assumption of the risk as a distinct defense both as a counterpart to no duty and as a type of
contributory negligence. Or. Rev. Stat. 18.475 (1999). Defendants may still raise arguments
formerly allowed as affirmative defenses of implied assumption of the risk, however, such
arguments are now placed into the comparative fault equation. See Blair v. Mt. Hood Meadows
Dev. Corp., 291 Or. 293, 298, 630 P.2d 827, 830 (1981).

n200. See Or. Rev. Stat. 656.005(7)(b) (1999).
n201. Dobbs, supra note 195, 211, at 538.

n202. "For employees whom financial security may come at the expense of personal health,
there is little difference whether paternalism or protectionism is the motivating factor behind
employment decisions based on biological monitoring results.” Richter, supra note 13, at 220.

n203. See Restatement (Second) of Torts 496E cmt. b ("The plaintiff's acceptance of the risk is
to be regarded as voluntary even though he is acting under the compulsion of circumstances, not
created by the tortious conduct of the defendant, which have left him no reasonable alternative.
Where the defendant is under no independent duty to the plaintiff, and the plaintiff finds himself
confronted by a choice of risks, or is driven by his own necessities to accept a danger, the situation
is not to be charged against the defendant.”).

n204. See Haas, supra note 161. In Johnson Controls, the court concluded that state courts will
not be able to award tort damages to the extent that the damages were sustained as the result of
following a federal anti-discrimination mandate. 499 U.S. at 209-10; see also Neal, supra note 104,
at 510. Neal noted that, in the absence of employer negligence a tort recovery would be highly
unlikely.

In most cases, a disabled employee who is injured on the job would be able to, and in fact required
to, recover for the injuries through the workers' compensation system. Workers' compensation
schemes generally cover aggravation of pre-existing injuries as any other on-the-job injury ... . Even
if the injured disabled employee was not restricted to recovery under workers' compensation, it is
highly unlikely that recovery could be obtained in tort, absent some employer negligence.

Neal, supra note 104, at 510.
n205. See Oliver, supra note 35; see also Peirce & Dworkin, supra note 8, at 650-51.
n206. Technical Assistance Manual, supra note 40, 4.4.

n207. 1d. "Blanket" exclusions, however, that exclude a whole class of people with disabilities
tend to be viewed as over-inclusive and in violation of the ADA's mandate to analyze each case
individually. 1d. (For example, requirements that no person with epilepsy will be hired.) An
employer does not have to show that the standards themselves are job-related or consistent with
business necessity unless they are alleged to screen out individuals with disabilities. I1d.

n208. The Technical Assistance Manual had provided that the employer would have to show
that there is significant risk of substantial harm, identify the specific risk, the risk must be current,
not speculative, assessment of the risk must be based on objective medical or other factual evidence
regarding the individual and even if the harm exists whether the risk can be eliminated or reduced
by reasonable accommaodation. Id. 4.5. Now, however, these guidelines may no longer be



permissible under Echazabal. Echazabal seems to say that because the legislative intent itself
excluded any threat to self consideration, this type of inquiry is altogether impermissible.

n209. 1d. 2.1(a)(iii).

n210. See, e.g., Johnson v. City of Port Arthur, 892 F. Supp. 835 (E.D. Tex. 1995) (employer
not required to assign laborer to light duty because it was not a reasonable accommaodation, rather it
was assignment to a completely different job, changing the essential function of his employment);
Howell v. Michelin Tire Corp., 860 F. Supp. 1488 (N.D. Ala. 1994) (When a disabled employee is
unable to perform his regular job, a light duty job does not have to be created for him. However, if
such a position exists and is vacant it would be a reasonable accommodation to put the employee
there, but only on a temporary basis. The employer need not convert a light duty position into a
permanent position and need not assign the injured employee to the position at all, unless the
employee is otherwise qualified.); Nguyen v. IBP, Inc., 905 F. Supp. 1471 (D. Kan. 1995) (if the
employer treats a light duty position to which the employee had been moved following injury as
temporary, permanent reassignment to that position is not a reasonable accommodation); Stratton v.
Hawaii Elec. Light Co., Nos. 95-16142, 95-17262, 1996 U.S. App. LEXIS 33151 (9th Cir. Dec. 13,
1996) (decision without published opinion) (affirmed in favor of the employer because there could
be no reasonable accommodation when the employee was highly susceptible to ammonia fumes and
an essential function of the job was handling blueprints treated with ammonia).

n211. 42 U.S.C. 12112(b)(6) (1994).
n212. 194 F.3d 946 (8th Cir. 1999).

n213. See Or. Rev. Stat. ch. 659 (1999) ("Civil Rights; Unlawful Employment Practices;
Genetic Privacy").



