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The Department of Land Conservation and Development (DLCD) received the attached notice of 
adopted amendment to a comprehensive plan or land use regulation on 01/01/0001. A copy of the 
adopted amendment is available for review at the DLCD office in Salem and the local government 
office. 

Notice of the proposed amendment was submitted to DLCD 55 days prior to the first evidentiary 
hearing.  

Appeal Procedures

Eligibility to appeal this amendment is governed by ORS 197.612, ORS 197.620, and 
ORS 197.830. Under ORS 197.830(9), a notice of intent to appeal a land use decision to LUBA 
must be filed no later than 21 days after the date the decision sought to be reviewed became final. 
If you have questions about the date the decision became final, please contact the jurisdiction that 
adopted the amendment. 

A notice of intent to appeal must be served upon the local government and others who received 
written notice of the final decision from the local government.  The notice of intent to appeal must 
be served and filed in the form and manner prescribed by LUBA, (OAR chapter 661, division 10).  

If the amendment is not appealed, it will be deemed acknowledged as set forth in 
ORS 197.625(1)(a).  Please call LUBA at 503-373-1265, if you have questions about appeal 
procedures.

If you have questions about this notice, please contact DLCD’s Plan Amendment Specialist at 503-
934-0017 or plan.amendments@state.or.us

DLCD Contact
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DLCD FORM 2 NOTICE OF ADOPTED CHANGE 

TO A COMPREHENSIVE PLAN OR 

LAND USE REGULATION 

FOR OLCD USE 

File No.: 

Received: 

Local governments are required to send notice of an adopted change to a comprehensive plan or land use regulation 
no more than 20 days after the adoption. (See OAR 660-018-0040). The rules require that the notice include a 
completed copy of this fonn. This notice form is not for submittal of a completed periodic review task or a plan 
amendment reviewed in the manner of periodic review. Use Form 4 for an adopted urban growth boundary 
including over 50 acres by a city with a population greater than 2,500 within the UGB or an urban growth boundary 
amendment over 100 acres adopted by a metropolitan service district. Use Form 5 for an adopted urban reserve 
designation, or amendment to add over 50 acres, by a city with a population greater than 2,500 within the UGB. Use 
Form 6 with submittal of an adopted periodic review task. 

Jurisdiction: City of Brookings 

Local file no.: ANX-1-14 

Date of adoption: 04/27/2015 Date sent: 04/30/2015 

Was Notice of a Proposed Change (Form 1) submitted to DLCD? 
Yes: Date (use the date of last revision if a revised Form 1 was submitted): 06/10/2014 
No 

Is the adopted change different from what was described in the Notice of Proposed Change? Yes No 
If yes, describe how the adoption differs from the proposal: 

No 

Local contact (name and title): Donna Colby-Hanks 

Phone: {541) 469-1137 

Street address: 898 Elk Drive 

E-mail: dcolbyhanks@brookings.or.us 

City: Brookings Zip: 97415-

PLEASE COMPLETE ALL OF THE FOLLOWING SECTIONS THAT APPLY 

For a chanee to comprehensive plan text: 
Identify the sections of the plan that were added or amended and which statewide planning goals those sections 
implement, if any: 

For a change to a comprehensive plan map: 
Identify the fanner and new map designations and the area affected: 

Change from industrial to residential 5.56 acres. A goal exception was required for this 

change. 

Change tt·om commercial to residential 7. 77 acres. A goal exception was required for this 

change. 

Change from to acres. A goal exception was required for this 

change. 

Change from to acres. A goal exception was required for this change. 

Location of affected property (T, Rt Sec., TL and address): 40-13�32D; TL 1500 & 2000 North Bank Chetco River 

Road 

The subject property is entirely within an urban growth boundary 
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The subject property is partially within an urban growth boundary 

If the comprehensive plan map change is a UGB amendment including less than 50 acres and/or by a city with a 
population less than 2,500 in the urban area, indicate the number of acres of the former rural plan designation, by 
type, included in the boundary. 

Exclusive Farm Use - Acres: 

Forest-Acres: 

Rural Residential - Acres: 

Rural Commercial or Industrial- Acres: 

Non-resource- Acres: 

Marginal Lands-Acres: 

Natural Resource/Coastal/Open Space-Acres: 

Other: -Acres: 

If the comprehensive plan map change is an urban reserve amendment including Jess than 50 acres, or 
establishment or amendment of an urban reserve by a city with a population less than 2,500 in the urban area, 
indicate the number of acres, by plan designation, included in the boundary. 

Exclusive Farm Use -Acres: 

Forest-Acres: 

Rural Residential- Acres: 

Rural Commercial or Industrial- Acres: 

For a change to the text of an ordinance or code: 

Non-resource- Acres: 

Marginal Lands-Acres: 

Natural Resource/Coastal/Open Space- Acres: 

Other: - Acres: 

Identify the sections of the ordinance or code that were added or amended by title and number: 

For a change to a zoning map: 
Identify the fotmer and new base zone designations and the area affected: 

Change from County Industrial (I) to City residential (R-2) 

Change from County Comm. (C-1) 

Change from 

Change from 

to 

to 

to City residential (R-2) 

Acres: 

Acres: 

Identify additions to or removal from an overlay zone designation and the area affected: 

Overlay zone designation: Acres added: Acres removed: 

Acres: 7.77 

Acres: 5.56 

Location of affected property (T, R, Sec., TL and address): 40-13-320; TL 1500 & 2000 North Bank Chetco River 

Road 

List affected state or federal agencies, local governments and special districts: DLCD1 ODOT, Curry County, 

Identify supplemental information that is included because it may be useful to inform DLCD or members of the 
public of the effect of the actual change that has been submitted with this Notice of Adopted Change, if any. If the 
submittal, including supplementary materials, exceeds 1 00 pages, include a summary of the amendment brietly 
describing its purpose and requirements. 

This matter was remanded by LUBA for two issues; water availibility relative to capacity and estuarine resources. 

Copies of all staff reports and the final order are attached. 
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April30, 2015 

City of Brookings 
898 Elk Drive, Brookings, OR 97 415 

(541) 469-1137 Fax (541) 469-3650 
TTY (800) 735-1232 

dcol byhanks@brookings.or. us 

RE: File No. ANX-1-14, Remand of request to annex two parcels on North Bank Chetco 
River Road into the City limits 

Dear Property Owner: 

This letter is to inform you of the action taken at the meeting of the Brookings City 
Council on the above referenced matter. 

At the City Council meeting of April27, 2015, the Council adopted the Final 
ORDER and Findings of Fact document approving the applicants' responses to the 
Land Use Board of Appeals remand; Third Assignment ofEnor the availability of 
city water relative to capacity and Fourth Assignment ofError Goal 16 Estuarine 
Resources in the approval of the armexation. 

Please be advised that decisions of the City Council may be appealed to the Land Use 
Board of Appeals (LUBA) within twenty-one (21) days of postmark of this decision 
notice. All documents pertaining to the City Council's decision, including the Final Order, 
are available through the Planning office located at 898 Elk Drive for public viewing from 
9 AM until noon and from 1 PM to 4:30 PM and copies are available for $.25 a page. 

If there are any questions, please contact me at (541) 469-1137. 

Sincerely, 

\0o"' "'o.. ( o \\o"\- \4 CA.V\ �.s. 

Donna Colby-Hanks 
Planning Manager 

Encl: Final Order 
cc: participants 



BEFORE Tl IE CITY COUNCIL FOR 
THE CITY OF BROOKINGS, COUNTY Of CURRY, 

STATE OF OREGON 

In the matter of Planning Commission File No. ) 
ANX-1-14/Remand; a request for approval of the ) 
Applicant's response to the issues remanded by the ) 
Land Use Board of Appeals, LURA No. 2014-087 ) 
for approval of annexation, Mahar/Tribble, LCC, ) 
applicant. ) 

Final ORDER 
and Findings of 
Fact 

ORDER approving the materials submitted in response to the issues remanded by the 
Land Use Board of Appeals (LUBA), in the appeal of the City's approval the annexation of 
approximately 13.33 acres of land located in Curry County, Oregon, and commonly known as 
Township 40 South, Range 13 West, Section 32D, Tax Lots 1500 and 2000 ("the subject 
property"), being located adjacent to the eastern boundary of the North Bank Chetco River Road 
right-of-way, and approximately 3,294 feet of the North Bank Chetco River Road right-of-way 
from the city limits boundary to the subject property. The location ofthc Shorcland Boundary 
on the subject property being previously amended pursuant to the Final Order of ANX-1-14 and 
affmned by the Land Use Board of Appeals. 

WHEREAS: 

I. Applicant submitted a petition/land use application with the City of Brookings, 
Oregon ("the Application"). 

2. The Application consisted of four (4) components: (a) annexation of thc subject 
property into city limits; (b) amending the comprehensive plan designation tor the subject 
property from Commercial/Industrial to Residential; (c) changing the zoning designation of the 
subject property from Commercial/Industrial to Two-Family Residential (R-2); and (d) amending 
the Chetco River Estuary Shore lands Boundary along the subject property's southeastern 
boundary. 

3. A public hearing for the Application was held before the City of Brookings 
Planning Commission on August 5, 2014. The Planning Commission voted to recommend 
approval of the Application to the Brookings City Council. 

4. A public hearing was held before the Brookings City Council ("the Council") on 
September 8, 2014. The Council approved the Application pursuant to the Final Order and 
adoption of Ordinance 14-0-738 ("the Decision"). The Decision was the final decision of the 
City of Brookings concerning the Application. 



5. The Decision was appealed to the Land Use Board of Appeals (LUBA) by 
Oregon Coast Alliance. ln a Final Opinion and Order dated January 6, 2015, LUBA remanded 
the Decision to the City for additional findings addressing the following: (a) municipal water 
capacity to serve the future development of the subject property� and (b) Statewide Planning 
Goal J 6 (Estuarine Resources) ("the LUBA Remand"). The remainder of the Decision was 
affirmed by LUBA. 

6. Consistent with the LUBA Remand, a public hearing was held on April13, 2015, 
before the Council to consider additional testimony and evidence to squarely address the 
"availability" of domestic water "relative to capacity" for the potential development of the 
subject property based on the Application. The planning stat! presented the Council Agenda 
Report with recommendations. Oral and written testimony from the public was also presented. 
The meeting was continued, allowing time for staff to review the comments and respond. On 
April 27, 2015, following staffs presentation of responses to public comments, rebuttal to the 
responses was received from the public and the applicant. 

7. The LUBA Remand instructions concerning the inadequacy of findings relating to 
Statewide Planning Goal 16 (Estuarine Resources) arc not evidenced based in that there is 
substantial evidence in the record to suppm1legally sufficient findings. Consequently, no public 
hearing was held concerning this component of the LUBA Remand. 

THEREFORE, IT IS HEREBY ORDERED that the Application is approved 
consistent with the Decision. Findings and conclusions consistent with the LU HA Remand arc 
set forth as follows: 

A. Property Background. 

The subject property is approximately 13.33 acres in size and is undeveloped. The 
subject property is located within the City's Urban Growth Boundary and has a County zoning 
designation of Commercial (C-1) and Industrial (I). The southern portion of the subject property 
(Tax Lot 2000) has a "Commercial" Comprehensive Plan designation and the northern portion of 
the subject property (Tax Lot 1500) has an "Industrial" Comprehensive Plan designation. The 
extreme southern portion of the subject property, being the area adjacent to Snug Harbor, is 
designated as Priority Dredge Material Disposal Site #3. The subject property fronts on the 
North Bank Chetco River Road right-of-way. Municipal water is available to the subject 
property pursuant to a 14" water main located in the North Bank Chctco River Road right-of­
way. Public sewer will be provided to the subject property pursuant to a proposed Infrastructure 
Financing Agreement between the Applicant and the City ("the Infrastructure Agreement"). 

The Chetco River runs along the subject property's entire southeastern boundary line. 
Ferry Creek traverses the subject property but is located entirely within an enclosed culvert. The 
subject property has been heavily impacted from historical commercial/industrial uses resulting 
in a significant degradation of the riparian habitat along the Chetco River. Under Curry County's 
jurisdiction and with Conditional Use Permit (AD-0816) approval, a substantial amount of fill 
has been placed on the subject property. 



The Statewide Planning Goal 16 Chetco River Estuary Boundary ("the Estuary 
Bom1dary") is located along the eastern boundary of the subject property. The Estuary Boundary 
being the line of Mean Higher lligh Water (MHHW). 

C. Standards, Criteria and Findings. 

The standards, criteria and findings set forth in this Order are limited consistent with the 
LUBA Remand. Specifically, the standards and criteria addressed herein are limited to the 
following: (a) the "availability" of municipal water "relative to capaciti' pursuant to BMC 
17.144.20(1)(5) and 17.144.030(8); and (b) compliance with Statewide Planning Goal 16 
(Estuarine Resources). 

I. Domestic Water Capacity. 

The Council finds that there is substantial evidence in the record demonstrating that the 
City's municipal water system has more than sufficient capacity to serve the potential 
development of the subject property. The Council further finds that there is substantial evidence 
in the record demonstrating that municipal water is available to the subject property tlu·ough the 
14" water main located in the North Bank Chetco River Road right-of-way. BMC 
17.144.20(1)(5) governs annexation application procedures and BMC 17.144.30(8) requires the 
analysis of annexation impacts on the level of urban services and infrastructure. BMC 
17.144.30(H) states as follows: 

5. Urban services needed and necessary to service the territory proposed to be 
annexed, including the availability of the same relative ta capacity, condilion and 
cost of extension and/or improvement to urban standards and an estimated 
timeline for any required improvements. City staff will provide written 
i11formation regarding existing i11frastructure and any improvements that would 
be necessary to serve the territory proposed to be annexed, as well as any other 
properties within the urban growth area that would also be served by these 
improvements in the future. 

BMC 17.144.30(8) states as follows: 

B. An adequate level of urban services and i11frastructure to accommodate 
anticipated future development either is available, or can reasonably he made 
available. An adequate level of urban services shall be defined as: municipal 
sanitary sewer, storm drainage, and water service meeting the requirements 
enumerated in the Brookings public facilities plan and the land development code 

.fi.Jr provision o.f these services. The adequacy of these services shall be considered 
in relation to annexation proposals. If any substandard i11fraslructure exists 
within the boundaries of the area proposed for annexation, the city may deny an 
annexation application. 



As set forth above, the LUBA Remand instructions specifically require findings 
addressing the "availability" of water "relative to capacity. There is substantial evidence in the 
record demonstrating that the maximum feasible potential development on the subject property is 
59 residential units based on the proposed zoning designation and development constraints (i.e. 
setbacks, etc.). United States Geological Survey estimates that in-house use averages 80 to I 00 

gallons of water per day for each person. Oregon Water Resources Department> Water Well 

Owner's Handbook, March> 2010> Pg. 10. The City's adopted Water Master Plan (April, 2014) 

states the average per capita per day usage to be 77.8 gallons. 

Per the 2014 WMP, the water rights at the Ranney Collector (5.57 cfs) are currently 
used for municipal water production. Currently 1.0 cfs has been temporarily transfen-ed (will 
expire in 2018) leaving 4.57 cfs available at the Ranney Collector. This equals 2.9 million 
gallons per day. 

The average household size in the City is just under 2.5 persons pursuant to the adopted 
Water Master Plan. Consequently, 59 units would result in approximately 148 residents to be 
served (59 x 2.5 = 147.5) for an approximate total daily water usage of 14,800 gallons. Pursuant 
to Loree Pryce, the City's Public Works/Development Services Director, the City's municipal 
water system has a clU1·ent pump distribution capacity of 2.1 million gallons per day. In 2014, 
the City's average annual water demand was 0.951 million gallons per day with a peak day 
(August 18, 2014) usage of 1.847 million gallons per day. The addition of the 59 dwelling units 
should increase the average daily usage to approximately 0.966 million gallons per day and the 
peak day usage to 1.862 million gallons per day. 

The City has water storage in 11 tanks (reservoirs) for 3.43 million gallons. The industry 
standard for storage is three (3) days of average day demand, which equals 2.7 million gallons 
plus fire code flow standard of 3,500 gallons per minute for three (3) hours, which equals 0.63 

million gallons. The total storage is 3.3 million gallons. The City is at the industry standard 
storage capacity currently. The Airport Tnfrastructw-e Improvement Project will add 500,000 

gallons of storage. 

It is important to note that the average annual rainfall in the City is approximately 75 
inches. The Applicant states that, consequently, no significant irrigation use of domestic water is 
anticipated for landscaping in conjunction with the residential development of the subject 
property. Therefore, the municipal water system has capacity to serve the future development of 
the subject property relative to capacity. 

Furthermore, Ms. Pryce confitmed that the existing 14" water main located in the North 
Bank Chetco River Road right-of-way may be utilized to provide water service to the subject 
property, as developed. In particular, Ms. Pryce confirmed that the aforementioned water main 
has more than enough capacity for the development of the subject property (i.e. 59 residential 
units). 



Opponents of the Application have indicated a lack of available municipal water capacity 
based on alleged water deficiencies involving Salmon Run Golf Course. The Council finds that 
such a position is unsupported. Specifically, pursuant to the Public Works Director, the City has 
never provided or denied the Salmon Run Golf Course water. The golf course is on the opposite 
side of the Chetco River from the City's water system. The City has explored opportunities to 
provide water to the golf course by establishing a new point of diversion on the opposite side of 
the river or extending water service from Harbor Water District who provides water on the south 
side of the river. Furthennore, the cwTent operators of the golf course have indicated that water 
from the City is not necessary. 

2. Statewide Planning Goall6 (Estuarine Resources). 

The Chetco River Estuary Boundary runs along the eastern boundary of the subject 
property �See Record, 604).1 Pursuant to the LUBA Remand, findings assessing potential 
impacts to estuarine resources and measures to prevent such impacts are required. As directed 
by LUBA, the relevant provisions of Statewide· Planning Goa! 16 are set forth as follows: 

I. Unless fully addressed during the development and adoplion of comprehensive 
plans, actions which would potentially alter the estuarine ecosystem shall be 
preceded by a clear presentation ofthe impacts of the proposed alteration. Such 
activities include dredging, jill, in-water structures, riprap, log storage, 
application qlpesticides and herbicides, water intake or withdrawal and ejjluent 
discharge, flow-lane disposal of dredged material, and other activities which 
could affect the estuary's physical processes or biological resources. 

The impact assessment need not be lengthy or complex, but it should enable 
reviewers to gain a clear understanding ofthe impacts to be expected. It shall 
include information on: 
a. The type and extent of alterations expected; 
b. The type of resource(�) affected; 
c. The expected extent of impacts of the proposed alteration on water quality and 
other physical characteristics of the estuary, living resources, recreation and 
aesthetic use, navigation and other existing and potential uses of the estuary; and 
d. The methods which could he employed to avoid or minimize adverse impacts. 
Goal 16; Implementation Requirements 1. 

The Council finds that the approval of the Application and any resulting future 
development of the subject property will have no significant adverse impact on Chetco River 
estuarine resources. The Estuary Boundary is the I ine of Mean Higher High Water (MIll [ W). 
The Estuary Boundary is delineated on maps prepared by Donald G. Porior, an Oregon registered 
professional engineer (See Record, 604-606). There has been no dispute concerning the 
accuracy of the Estuary Boundary mapping and, therefore, the Council adopts such mapping as 
an accurate representation of the Estuary Boundary. The resource to be protected is the Chetco 
River estuary. 

1 Record references are to the LUBA Record. 



The Council finds that the approval of the Application will not alter the Chetco River 
estuarine ecosystem and that the estuary resotrrces shall be protected. First, no activities 
contemplated by Goal 16 are proposed, anticipated or probable as a result of the approval. Such 
activities include dredging, fill, in-water structures, riprap, log storage, application of pesticides 
and herbicides, water intake or withdrawal and effluent discharge, flow-lane disposal of dredged 
material or other activities that could affect the estuary's physical processes or biological 
resources. It is important to note that the fill being placed on the subject property is based upon a 

CLOMR-F previously issued by FEMA and is not within the scope of the Council's review of 
the Application. In any event, no fill deposited on the subject property will be placed within the 
Estuary Boundary. 

The Council further finds that no future development on the subject property will occur 
within the Estuary Boundary. Furthermore, a riparian buffer between the Estuary Boundary and 
future development on the subject property shall be maintained providing protection from 
possible adverse impacts generally associated with residential development (See Record, 604). 
The application of pesticides and herbicides shall not be allowed within the riparian buffer. 
Future development of the subject property shall be served by municipal water and sewer 
services. Accordingly, no water intake or e.ffiuent discharge into the estuarine resource shall 
occur. Storm water conveyance shall be conducted in accordance with City standards and other 
applicable agencies minimizing potential adverse impacts on the estuarine resource. The 
maintenance of the riparian buffer along the Estuary Boundary will preserve the aesthetic and 
recreational characteristics of the estuarine resource. Navigational uses of the estuary will not be 
impacted by the approval of the Application. 

The other potential use in conjunction with the estuary is the stockpiling of dredged 
materials. Specifically, the Council finds that Goal 16 of the City's Comprehensive Plan (BCP) 
provides for the protection of potential areas for the stockpiling of dredged materials ("DMD 
Sites"). A map depicting the DMD Sites is included in the record. Goal 16 of the BCP relating 
to DMD Sites is implemented pursuant to Section 17.72.050 of the City of Brookings Land 
Development Code (BLDC), which states as follows: 

17.72.050 Priority dredge material disposal sites (DMD). 

A. Purpose. The purpose of DMD subareas in marine activity zones is to protect 
essential DMD sites from incompatible and preemptive uses that could limil their 
ultimate use for deposit of dredge material, and thereby limit the Port of 
Brookings and the Corps (�/'Engineers from maintaining a navigable channel in 
the Chetco. 

B. For subareas designated DMD, the following standards shall apply. 

1. Struczural improvements (e.g., construction o.{building.�) or other alteration o.r 
topography that would preempt use o.rthe site for the amount of DMD planned 
will be prohibited unlil such time as alternative sites providing equivalent 
capacity to meet five-year disposal need\· (within convenient reach of planned 
dredging projects) have been identified; and these alternate sites have been 
protected by plan amendment. 



Based on mapping provided by Applicant's engineer and accepted by Council, DMD #3 

is located at the extreme southern portion of the subject property adjacent to the Snug Harbor 
inlet. In order to preserve and protect DMD #3, the Applicant has stipulated to maintain the 
extreme southern portion of the subject property identified on the Site Map (Record 604) as the 
''Area Established in Comprehensive Plan as DMD 3" as open space. Consequently, no future 
development will occur in this protected area consistent with BLDC 17.72.050 and Goal 16. 

In addition to the foregoing, the Council acknowledges that the subject property has a 
current Curry County zoning of Commercial (C-1) and Industrial (1), which allows for a more 
intensive use of the subject property than the proposed Two-Family Residential (R-2) City 
zoning designation. Thus, the Council finds that the proposed downzoning of the subject 
property reduces the potential tor adverse impacts on the estuarine resource in that industrial uses 
are often incompatible with the protection of environmental resources. 

The Council further finds that any future restoration of Ferry Creek could potentially 
impact estuarine resources but there are sufficient safeguards in place to prevent adverse impacts 
as a result of such work. Ferry Creek traverses the subject property entirely within a pipe. 
Community stakeholders have expressed a desire that the Ferry Creek streambed be restored on 
the subject property. The owner of the subject property has also expressed a willingness to 
restore the streambed. However> it is important to note that there is no requirement that the 
owner restore the streambed. Furthermore, the restoration of the streambed is not required for 
the development of the subject property. The Council believes that the restoration of the Ferry 
Creek streambed on the subject property would be a significant environmental benefit but 
recognizes that such work must be conducted prudently to avoid adverse impacts on estuarine 
resources. The Applicant testified that no such work would occur without the appropriate review 
and permit(s) from pru.ticipating state and federal agencies. Specifically, such work will require 
a joint permit from the Army Corp of Engineers ("the Corp") and the Oregon Department of 
State Lands (DSL). The aforementioned permit process requires Endangered Species Act (ESA) 
compliance review by the National Marine Fisheries Services (NMFS) as well as review by the 
Oregon Department of Fish and Wildlife (ODFW). The Council finds that the aforementioned 
extensive review process will ensure the protection of the estuarine resource in the event the 
Ferry Creek stream restoration occurs. 

Based on the foregoing, the Council tinds that there is substantial evidence in the record 
demonstrating that the Statewide Planning Goal 16 Estuarine Resources will not be adversely 
impacted from the approval of the Application and future development allowed consistent with 
the approval. Furthermore, the area designated for future development on the subject property is 
sufficiently buffered from the Estuary Boundary to mitigate unforeseen development impacts 
and to maintain the recreational and aesthetic characteristics of the estuary. Also, estuary 
dependent resource sites, in this case DMD #3, shall be preserved consistent with Goal 16 of the 
BCP. 



D. Conditions of Approval (from original Final Order approval) 

I. Prior to approval of any new development permits or final plat approval on the subject 
property, the Applicant is required to record a deed declaration against the subject properties that 
acknowledges the existence of the Infrastructure Financing Agreement between the parties and 
its essential role in determining sewer feasibility to achieve municipal zoning. The Deed 
Declaration shall state that the existence of the Infrastructure Financing Agreement between the 
City and the Mahar/Tribble LLC was essential in approving the municipal 7.oning for the 
property by determining the provision of sewer was feasible and shall state that the City is under 
no obligation to extend sewer in a manner other than specified in the terms of the Infrastructme 
Financing Agreement. 

2. Prior to issuance of any development penn its or final plat approval, the owners must furnish 
the City of Brookings with a legal description prepared by a registered professional land 
surveyor that describes Shoreland Boundary as approved herein for the entire length of the 
subject properties and the boundary shall be staked at 50-foot intervals by the surveyor who 
prepared the legal descriptions. Notwithstanding the foregoing, the staking of the Shoreland 
Boundary on that portion of the subject property included within the approved FEMA 
Conditional Letter of Map Revision shall be completed contemporaneously with the completion 
of the FEMA Letter of Map Revision. 

3. Development on the site is required to comply with the following Hazard Mitigation 
conditions: 

a. Prior to issuance of any development permits or final plat approval, Applicant will 
provide a statement from an Oregon Registered Engineering Geologist that the fill placed 
four years ago satisfies the recommended 95% compaction and is appropriate for 
residential and street construction. 

b. Prior to issuance of any development permits or final plat approval, Applicant will 
provide a statement from an Oregon Registered Engineering Geologist that any new fill 
will satisfy the recommended 95% compaction and is appropriate for residential and 
street construction. 

c. Prior to issuance of any development permits or final plat approval on the portion of 
the subject property located within the existing 1 00-year floodplain, Applicant will 
complete the Letter of Map Revision process with FEMA that establishes the revised 
1 00-year floodplain elevations and the flood way boundary for the site. 

d. In the event any futw·e development is to be located within the 100-year floodplain, 
topographic information will be provided for development permits that demonstrate the 
ground elevation building pads have been raised 1-foot above the 1 00-year floodplain 
elevation. 



e. A report from an Oregon Registered Engineer or an Oregon Registered Engineering 
Geologist shall be provided with all building plans for residential folllldations at the time 
of building plan submittal to the City that explain how the proposed folllldation designs 
are consistent with Recommendations No. 4 through 6 set forth on Page 7 of the Geologic 
l lazard Evaluation Report dated February 29, 2008, and prepared by Garcia Consultants. 
A copy of the aforementioned report being contained in the record. 

LET IT FURTHER BE OF RECORD that City Council APPROVED the materials submitted 
in response to the issues of the remand based on the evidence in the record and the findings of 
fact. 

Dated this 27th day of April, 2015. 

A TrEST: 

Donna Colby-Hanks, Pltinning Manager 



CITY OF BROOKINGS 

COUNCIL AGENDA REPORT 

Meeting Date: April27, 2015 

Originating Dept: PWDS -Planning 

Subject: Addendum to April 13, 2015 staff report to address issues raised by participants to 
Applicant's responses to Land Use Board of Appeal's remand to the City's approval of annexation, 
File No. ANX-1-14, tax lots 2000 & 1500 on Assessor's Map 40-13-32D; approximately 13.33 
acres, adjacent to the Chctco River into the City of Brookings. 

Recommended Motion: A motion to approve the Applicant's responses to the issues raised by 
Oregon Land Use Board of Appeals (LUBA) Remand; Third Assignment of Error, the availability 
of the City water supply to serve the annexed tenitory relative to capacity and Fourth Assignment 
of Error, Statewide Planning Goal 16 (Rr..,iuarine Resources) for File ANX-1-14 requesting to annex 
two tax lots comprising of approximately 13.33 acres of land into the City of Brookings as well as 
approve the Remand Final Order with original conditions of approval. 

Financial Impact: 
property. 

Approximately $1,100 in additional taxes prior to development of thc subject 

Background/Discussion: City Council conducted a public hearing on April 13, 2015 to 
consider the applicant's responses to LUBA's remand regarding the availability of city water to 
serve the annexed territory relative to capacity. After closing the public hearing, City Council 
directed Staff to review the exhibits submitted and provide an addendum stati report to respond to 
any issues raised regarding the availability of water relative to capacity. Final action was continued 
to April 27, 2015 to allow for staffs review. 

The following responses are provided by Loree Pryce, PE, Public Works and Development 
Services Director, and registered professional engineer. 

Catherine Wiley, Exhibit B-2 

Excerpt from Public Facilities Plan(PFP) "although a portion of the 12-inch AC piping from tire 
intake to the treatme11t plant is questionably undersized for the flow rate (of 5. 7 cfs)" 
RESPONSE: A 12-inch main can convey 5.7 cfs and stay under the maximum recommended pipe 
velocity of 1 0  feet per second. In time, it is recommended to replace the AC main as the City 
would with any AC water main due to age, and being an obsolete pipe material. Replacing or 
upsizing this 12-inch line is not necessary for conveyance capacity to the Tribble development. 



The Water Masterplan (WMP) and the PFP document the distribution system being 
overextended in hif(her elevations and not capable of delivering fire flow.�. 
RESPONSE: The Tribble property would be served from the base zone (lower elevation) which 
has adequate storage capacity and conveyance to serve the project. 

The WMP, PFP and Goal 11 do not consider the water needs of Lone Ranch or the annexed 
airport properties. 
RESPONSE: Lone Ranch prepared an infrastructure improvement study roughly 10 years ago 
which indicates all the needed infrastructure improvements required by this developer to serve their 
project. The Lone Ranch developer will be required to make improvements on the pipe conveyance 
system to accommodate their project. The Airport project will include a 0.5 MG storage tank and 
pipe conveyance for any future demand. The tank and pipe conveyance was sized for future 

<j.evelopment and fire tlow needs. 

Residential water pressure of 20 psi is required. . 
RESPONSE: The City has complied with OAR 333-061-0025 and maintains a minimum of 20 psi 
pressure at all times in the distribution system. 

The WMP and the PFP document inadequate re.11ervoirs. 
RESPONSE: The City currently has more than adequate storage capacity. Please refer to page 6-9 
of the Water Master Plan 2014 (Attachment B). The existing storage capacity of 3.5789 MG 
exceeds the fire code requirements of3 times the average day demand (ADD)+ fireflow. 

Water 1reed.11 of Salmon Run Go!f Course and tramfer of point of diversion of City water. 
RESPONSE: The tbrrner operator of the Salmon Run Golf Course requested city water service in 

2006. The City secured a permit for an additional, temporary point of diversion within its existing 
water right allocation in anticipation of providing Salmon Run with water service in 2013. A new 
operator assumed control of Salmon Run Golf Course in 2014 and has advised the City that they do 
not require city water service. The additional point of diversion would have been developed under 
the City's existing water right. There are no plans to develop this additional point of diversion and 
the temporary additional point of diversion permit expires in 2018. 

No documentation for anticipated water need for wildfire management. 
RESPONSE: The Tribble property does not meet the detinition of a wild fire risk area as defined in 
the Oregon Fire Code. 

The City has not considered essential water needs for tire Harbor District itr the City Water 
Cotlservation Plan. 
RESPONSE: The facilities operated by the Port of Brookings are served by the Harbor Water 
District. The Harbor Water District has water rights and operates their system independently of the 
City of Brookings. 



Sean Malone, Counsel for ORCA, Exhibit B-3 

Tlzere has bee11 no accounting for saltwater intrusion. 
RESPONSE: There is no evidence of salt water intrusion in Brookings water intake at the Ranney 
Collector. In September 2014 during record low levels of the Chetco River, the City monitored 
conductivity levels which were inconclusive. As a precaution, an independent lab was contracted in 
Grants Pass to perform a separate salinity test. The result showed the intake was not affected by 
salt water intrusion. 

Water needs of Lone Ranch MasterPlan not considered. 
RESPONSE: See response to same issue above. 

In addition there are some important details to note. 

Per the 2014 WMP, the water rights at the Ranney Collector (5.57 cfs) are currently used for 
municipal water production. Currently 1.0 cfs has been temporarily transfeiTed (will expire in 
2018) leaving 4.57 cfs available at the Ranney Collector. This equals 2.9 million gallons per 
day. 

The additional details above, have been included in revised findings in the draft final order 
(Attachment E). 

Considering all analysis, findings, and evidence in the record, Staff recommends adoption of 
Applicant's proposed findings. 

Policy Considerations: None. 

Attachment(s): A. Exhibit D, submitted by Y. Maitland at 04/13/15 hearing 
B. 2014 Brookings Water Masterplan, pages 6- 9 

C. Fire code "Wildfire risk area" 
D. Applicant's findings 
E. Draft final order 



CITY OF BROOKINGS 

COUNCI.L AGENDA REPORT 

Meeting Date: April13, 2015 tf 

Originating Dept: PWDS -Planning 

Subject: Request to consider Applicant's responses to Land Use Board of Appeal's remand to 
the City's approval of annexation, File No. ANX-1-14, tax lots 2000 & 1500 on Assessor 's Map 40-
13-32D; approximately 13.33 acres, adjacent to the Chctco River into the City of Brookings. 

Recommended Motion: A motion to approve the Applicant's responses to the issues raised by 
Oregon Land Use Board of Appeals (LUBA) Remand; Third Assignment of Error, the availability 
of the City water supply to serve the annexed territory relative to capacity and Fourth Assignment 
of Error , Statewide Planning Goa116 (Estuarine Resources) for File ANX-1-14 requesting to annex 
two tax lots comprising of approximately 13.33 acres of land into the City of Brookings as well as 
approve the Remand Final Order with original conditions of approval. 

Financial Impact: 
property. 

Approximately $1,100 in additional taxes prior to development of the snbject 

Background/Discussion: The subject property is within the City's Urban Growth 
Boundary and is located adjacent to the eastern boundary of the North Bank Chetco River Road, 
approximately 380 feet northeast of its intersection with Thompson Road and adjacent to the 
Chetco River . The subject property is owned by Mahar/Tribble, LLC. The cun-ent Curry County 

zoning on taxlot 2000, 7.77 acres is Light Commercial (C-t) and taxlot 1500, 5.56 acres is 
Industrial (!). The subject property is approximately 13.33 acres in size and is undeveloped. The 
extreme southem p01tion of the subject property, being the area adjacent to Snug Harbor , is 
designated as Priority Dredge Material Disposal Site #3. Municipal water is available to the 
subject property pursuant to a 14" water main located in the North Bank Chetco River Road right­
of-way. Public sewer will be provided to the subject property pursuant to a. proposed Infrastructure 
Financing Agreement between the Applicant and the City ("the Infrastmcture Agreement"). 

The Chetco River runs along the subject property's entire southeastern boundary line. Ferry 
Creek traverses the subject property but is located entirely within an enclosed culvert. The subject 

property has been heavily impacted from historical commercial/industrial uses resulting in a 
significant degradation of the riparian habitat along the Chetco River. A substantial amount of 
engineered fi11 has been placed on the subject property pursuant to approval of a Conditional Use 
Pennit issued by Curry County. A Conditional Letter of Map Revision based on Fill (CLOMR-F) 
was issued by the Federal Emergency Management Agency (FEMA). The Applicant states the 
CLOMR-F was also reviewed and approved by the Department of the Army ("the Corp") and the 

Oregon Department of State Lands (DSL). Endangered Species Act (ESA) compliance was 



detennined through Standard Local Operating Procedures for Endangered Species (SLOPES). 
Furthermore, a National Pollutant Discharge Elimination System (NPDES) 1200-C Permit for the 
grading work was issued by the Oregon Department of Environmental Quality (DEQ). 

The Statewide Planning Goal 16 Chctco River Estuary BOtmdary ("the Estuary Boundary") 
is located along the eastern boundary of the subject property. The Estuary Boundary being the line 
of Mean Higher High Water (MHHW). 

Following a public hearing on the annexation request, City Council approved the annexation 
with the Final Order and adopting Ordinance 14-0-738. The Council's approval was appealed to 
L U BA, citing 1i ve assignments of error. The relocation of the Shoreland Boundary on the subject 
property being previously amended was a1linned by the Land Usc Board of Appeals. 

LAND USE BOARD OF APPEALS REMAND. 

LUBA's decision remanded two issues back to the City for reconsideration. The first issue 
was the availability of the City water supply to serve the annexed territory relative to capacity. The 
Remand stated that more adequate findings, supported by substantial evidence are necessary. Since 
this issue requires additional evidence, a public hearing is rcqwred. 

The second remand issue regards Statewide Planning Goal 16, Estuarine Resources. LUBA 
concluded that the findings within the City's decision were inadequate to demonstrate compliance 
with Goal 16. This remand issue is not evidence bac;ed in that there is substantial evidence in the 
record to support sufficient findings. Therefore, a public hearing is not required. 

PROPOSED FINDINGS IN RESPONSE TO REMAND ISSUES 

The Applicant has submitted a set of iindings (Attachment A) to support the remand issues 
described above. 

Availability of city water relative to capacity. Brookings Municipal Code Chapter 
17 .144.020(1)(5) governs annexation application procedures and 17 .144.030(B) requires the 
analysis of annexation impacts on the level of urban services and infrastructure including the 
availability of the same relative to capacity. Urban services are defined as sanitary sewer, storm 
drainage, and water service. The LUBA Remand regarding urban services was limited to water. 

The Applicant's findings (Attachment A) summarize the estimate of needed water in 
relation to the maximum potential dwelling units of 59 for the subject property. The City's 
municipal water system has a current pump distribution capacity of 2.1 million gallons per day. 
The addition of the 59 dwelling units should increase the average daily use to 0.966 million 
gallons per day and the peak daily usage to 1.862 million gallons per day. The summary is 
supported by confirmation from Loree Pryce, Brookings Public \Yorks & Development Services 
Director. Pryce also confirmed that the existing 14' water main located in the North Bank 
Chetco River Road right-of-way can be utilized to provide water service and has more than 
enough capacity for development of the subject property. 



Opponents have alleged water deficiencies involving Salmon Run Golf Course. 
According to Pryce, the City has never provided or denied Salmon Run water. Salmon Run is 
located on the opposite side of the Chetco River from the City's water system and the golf 
course operators have indicated that water service from the City is not needed. 

Statewide Planning Goal 16, Estuarine Resources, Chetco River Estuary Boundary. The 
Chetco River Estuary Boundary runs along the eastern boundary of the subject property and is 
identified as the Mean Higher High Water (MHHW) line. Pursuant to the LUBA Remand, 
findings assessing potential impacts to the estuarine resources and measures to prevent such 
impacts arc required. The relevant provisions of Statewide Planning Goal16 are set forth in the 
Applicant's findings (Attachment A). 

The Applicant states in the fmdings that no activities identified in the provisions of 
Statewide Planning Goal 16 are proposed, anticipated or probable as a result of the annexation 
approval. However, a substantial amount of fill is being placed on the property under Curry 
County's jurisdiction with Conditional Use Permit (AD-0816) approval and pursuant to a 
Conditional Letter of Map Revision based on the fill (CLOMR-F) issued by the Federal 
Emergency Management Agency (FEMA). The Applicant states that no fiJI will be deposited 
within the estuary boundary. 

The required riparian buffer between the estuary bOtmdary and tuture development will 
be maintained providing protection from possible impacts generally associated with residential 
development. The application of pesticides and herbicides shall not be allowed within the 
riparian buffer. Maintenance of the riparian buffer will preserve the aesthetic and recreational 
characteristics of the estuarine resource. 

Future development will be served by municipal water and sewer services. Storm water 
conveyance will be conducted in accordance with City standards and other applicable agencies 
minimizing the potential adverse impacts on the estuarine resource. 

A potential use in conjunction the estuary is the stockpiling of dredged materials. The City's 
Comprehensive Plan and BMC Chapter 17.72 Marine Activity District provide for the protection of 
potential areas for stockpiling of dredged materials (DMD Sites). A map depicting the location of 
DMD site #3 on the subject property is included in the record and is Figure 3 of this staff report. 
Based on mapping provided by the Applicant's engineer, DMD #3 is located at the extreme 
southern portion of the subject property. In order to preserve and protect DMD #3, Applicant has 
stipulated to maintain the extreme southern portion of the subject property identified on the Site 
Map (Record 604) as the "Area Established in Comprehensive Plan as DMD 3" as open space. 
Consequently, no future development will occur in this protected area consistent with BLDC 
17.72.050 and Goa116. 

The subject property is currently zoned commercial and industrial which allows for 
more intensive uses than the proposed residential zoning designation. The proposed 
downzoning of the subject property reduces the potential for adverse impacts as industrial uses 
are often incompatible with the protection of environmental resources. 



Future restoration of Ferry Creek could potentially impact estuarine resources. Ferry 
Creek traverses the subject property entirely within a pipe. Restoration of the stream bed would 
be a significant environmental benefit but is not a requirement for development of the subject 
property. In the event that the streambed is restored, there are sufficient safeguards in place lo 
prevent adverse impacts from such work. The Applicant has testified and states in the findings 
that no work will occur without review and permits from the applicable state and federal 
agencies. The extensive review process will ensure the protection of the estuarine resource in 
the event the stream bed restoration project occurs. 

Based on the foregoing, there is substantial evidence in the record demonstrating that the 
Estuarine Resources will not be adversely impacted from the approval of the application and 
future development allowed consistent with the approval. 

Staff recommends adoption of Applicant's proposed findings (Attachment A) which 
have been incorporated into the draft Final Order. 

Policy Considerations: None. 

Attaclunent(s): A. Applicant's findings 
B. Draft final order 
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Existing Zoning Legend: 

! .. ..... . .. . Industrial 

C-l ...... Light Commercial 

Proposed Zoning: 

(both parcels) 

Figure 2 

R-2 ...... Two-Family Residential 
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TO: 

FROM: 

RE: 

DATE: 

MEMORANDUM 

Donna Colby-Hanks 
City of Brookings 
898 Elk Drive 
Brookings,�egon 97415 
dcolbyhanks@brookings. or. us 

Dan O'Connor 
Huycke O'Connor Jarvis, LLP 
823 Alder Creek Drive 
�edford.�egon 97504 
danO@medfordlaw.net 

File No. ANX-1-14 (Remand) 

March 18, 2015 

Dear. Ms. Colby-Hanks: 

This firm represents Mahar/Tribble, LLC, an Oregon limited liability company, being the applicant 
("the Applicant") in the above-stated land use matter. The purpose of this Memorandum is to submit 
evidence into the record concerning the availability of domestic water relative to capacity for 
potential development of the subject property. Applicant acknowledges that evidence and testimony 
must be limited to this specific issue. 

A. Background. 

Applicant is the owner of certain real property commonly known as Township 40 South, Range 13 
West, Section 32D, Tax Lots 1500 and 2000 ("the subject property"). The land use application 
included: (a) annexation of the subject property into city limits; (b) amending the comprehensive 
plan designation for the subject property from Commercial/Industrial to Residential; and (c) 
changing the zoning designation of the subject property from Commercialflndustrial to Two-Family 
Residential (R-2) ("the Application"). A public hearing was held before the City of Brookings City 
Council on September 8, 2014. The City Catmcil approved the Application pursuant to the adoption 
of Ordinance 14-0-738 ("the Decision"). The Decision was appealed to the Land Use Board of 
Appeals (LUBA). In a Final Opinion and Order dated January 6, 2015, LUBA remanded the 
Decision to the City for additional findings addressing the following: (a) municipal water capacity to 



serve the future development of the subject property; and (b) Statewide PlalUling 16 (Estuarine 
Resources) ("the LUBA Remand"). 

The subject property is approximately 13.33 acres in size and is undeveloped. The subject property 
fronts on the North Bank Chetco River Road right-of-way. The Decision includes the annexation of 
the aforementioned County right-of-way into the City. Municipal water is available to the subject 
property pw-suant to a 14" water main located in the North Bank Chetco River Road right-of-way. 
Pursuant to the Application, the proposed zoning of the subject property will be Two-Family 
Residential (R-2). As asserted during the proceedings before the Planning Commission and C ity 
Council, the maximum development potential for the subject property is 59 residential units. 

B. Availability of Water Relative to Capacity. 

As set forth above, the maximum potential number of dwelling units is 59. The U.S. Geological 
Survey estimates that in-house use averages between 80 to 100 gallons of water per day for each 
person. The largest household use is flushing toilets followed by showers and baths. Oregon 
Water Resources Department, Water Well Owner's Handbook, March, 2010, Pg. 10. The 
foregoing is consistent with the City of Brookings Water Master Plan Update, April, 2014 
(Water Plan), which states the average gallons per capita per day usage to be 77.8 gallons. Water 
Plan, Pg. ES-1. 

The average household size in the City is just lUlder 2.5 persons pursuant to the Water Plan. 
Consequently, 59 units would result in approximately 148 occupants ofthe subject property (59 
x 2.5 = 147.5) for an approximate total daily water usage of 14,800 gallons. Pursuant to Loree 
Pryce, the City's Public Works/Development Services Director, the City's municipal water 
system has a current capacity of2.1 million gallons per day. In 2014, the City's average alUlual 
water demand was 0.951 million gallons per day with a peak day (August 18, 2014) usage of 
1.847 million gallons per day. The addition of the 59 dwelling units should increase the average 
daily usage to approximately 0.966 million gallons per day and the peak day usage to 1.862 
million gallons per day. It is important to note that the average annual rainfall in the City is 
approximately 75 inches. Consequently, no significant irrigation use of domestic water is 
anticipated for landscaping. Therefore, the munici1'al water system has capacity to serve the 
future devdopment of the subject property relative to capacity. 

Furthetmore, Ms. Pryce confinncd that the existing 14" water main located in the North Bank Chetco 
River Road right-of-way may be utilized to provide water service to the subject property, as 
developed. In particular, Ms. Pryce confmned that the aforementioned water main has more than 
enough capacity for the development of the subject property (i.e. 59 residential units). 

Please do not hesitate to contact me if you have any questions, comments or concerns regarding this 
matter. YOW' attention to this matter is greatly appreciated. 

HUYCKE O'CONNOR JARVIS, LLP 

DANIEL O'CONNOR, OSB No. 950444 



City of Brookings 
PUBLIC WORKS/DEVELOPMENT SERVICES DEPARTMENT 

898 Elk Drive, Brookings, OR 97415 

(541} 469-11381 Fax (541} 469-3650, TTY {800) 735-1232 
March 27, 2015 

Revised the March 10, 2015 letter per comments on occupancy 

Dan O'Connor 

Huycke O'Connor Jarvis, LLP 

823 Alder Creek Drive 
Medford, Oregon 97504 

da no@ medford law .net 

Re: LUBA Remand for Mahar/Tribble Development 

Dear Dan, 

Please refer to the following responses to the questions you presented in the March 10, 2014 letter 

to City of Brookings. 

Ql. How much water does a residential dwelling unit generally use on a daily basis? 

Response: The current water master plan adopted in 2014 states 77.8 gallons per capita day 
(gpcd} for fiscal year 2011-12 evaluation. 

2. How much water do you anticipate a fully developed 59-unit residential 

development would use on a daily basis? 

Response: A conservative number representing an average single family residential water 

use value is 100 gpcd for a household. The average household occupancy is roughly 2.5 
people per household in Brookings, Oregon. Therefore 59-units would use 

((2.5x59,000x100)/lexp6)) or 0.015 million gallons per day (MGD) on average. 

3. Does the City have sufficient capacity to serve the anticipated 59-unit residential 
development relative to the capacity of the City's municipal water system? 

Response: Yes, the City's 12" and 14" transmission main and distribution pumps are 

capable of conveying the additional demand of 0.015 MGD or to this development. 

4. What is the City's current municipal water capacity in terms of providing water on a 

daily basis? 

Response: The water distribution pumps operate at a maximum of 2.1 MGD at their current 

settings. 

P:\Public Works\Development\ Tribble Page 1 



City of Brookings 
PUBLIC WORKSffiEVELOPMENT SERVICES DEPARTMENT 

898 Elk Drive, Brookings, OR 97 415 
5. What is the current average citywide daily water usage? Water use varies 
throughout the year. 

Response: In 2014, the City's average annual water demand was 0.951 MGD with a peak 
demand the month of August 18, 2014 of 1.84 7 MGD for the entire City wide water 
consumption. 

6. May future development on the subject property utilize the 14" water main located 

in the adjacent right-of-way? 
Response: Yes, the 14" water main can be utilized for water service to the development 
site. 

7. Is the 14" water main of sufficient size to serve the potential future development of 
the subject property relative to other existing users of said water main? 

Response: Yes, the 14" water main has more than enough capacity for this development. 

8. Opponents of the Application have indicated that the City has insufficient water to 
serve the subject property. The foregoing allegation is based on an assertion that the City 

has "curtailed" or "denied" water supplies to the City golf course (Salmon Run Golf Course). 

Is aforementioned allegation accurate? Please explain. 

Response: The City has never provided or denied water service to teh Saalmon Run Golf 

Course. There is no relationship between Salmon Run Golf Course and the City's water 

supply. Salmon Run Golf Course is on the opposite side of the Chetco River from the City's 
water system. The City has explored opportunities to provide water to Salmon Run Golf 

Course by establishing a new point of diversion on the opposite side of the river, or 
extending water service from Harbor Water District who is the water purveyor on the south 

side of the Chetco River. As of this writing, the operators of Salmon Run Golf Course have 

stated that water service from the City is not needed. 
If you have any further questions in this subject, please feel free to contact me at (541)469-1138. 

Attachment(s): Letter dated March 10, 2014 

Cc: City Manager 

Planning Manager 

Public Works Supervisor 

P:\Public Works\ Development\ Tribble Page 2 
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MEMORANDUM 

TO: lA>ree Pryce, PE 

FROM: 

RE: 

DATE: 

Public Works and Development Services Director 
City of Brookings 
898 Elk Drive 
Brookings, Oregon 97415 
lprvccrcD,brookings.or.us 

Dan O'Connor 
Huycke O'Connor Jarvis, LLP 
823 Alder Creek Drive 
Medford, Oregon 97504 
dam.!!li'm'":dlordlaw.n.et 

File No. ANX-l-14 

Mareh 10, 2015 

Dear. :V!s. Pryce: 

This finn r�prcsents \:fahar-'Tribble, LLC, an Oregon limited Liabi1ity company, being the 
applicant ("the Applicant") in the above-stated land usc matter. .AppJicant is the owner of ce1tain 
real property commonly known as Township 40 Soutb, Range 13 Wt>..st, Section 32Dl Tax Lot" 
1500 and 2000 ("'the :subject property''). The purpose of this Memorandum is to ascertain the 
availability of City to serve the potential fatw·� development of the subject property. 

A. Background. 

The land use applica6on included: (a) annexation of the subject prope1ty into city limits; (b) 
amending the comprehensive plan designation for the subject property from 
Commercial/Industrial to Residential; and {c) changing the zoning designation of tbe subject 
property from Commercial/Industrial to Two-Family Residential (R-2) ("the Application"). A 
public hca1ing was held before the City of Brookings City Council on September 8, 2014. The 
City Council approved the Application pursuant to the adoption of Ordinance 14-0-738 C'thc 
Decision"). The Decision was appealed to the Land Use Board of Appeals (LUBA). In a Final 
Opinion und Order dated Ja..J.uary 6, 2015, LUBA remanded the Decision to the City tor 



ttdd(LiL)J!a! finJings addressing the foltow1ng: �a) muni.:;i.pal watcr �apadty to s0rve th� future 
developm�nt of the subject property; and (b) Statewide Planning 16 (Estuarine Resotn·��s') (''the 
LUBA Remand'.). 

The subject property is approximately 13.33 acres in· size and is undevd..iped. The subje�t 
property fror�� on the Nurth Bank Chetco River Road right-of-way. The Decision includes Lhe 
annexation of the aforementioned County right-of-way into the City. Municipal water is 
available to the su�ject propeny pursuant tO a 14'' \Ya£er main located in the North Bank Chetco 
River Road right-of-way. Pursuant to the Application, the pr0posed zoning of the subject 
property wm be Two-Family Residential (R-2). As asserted during the pro��edings before the 
Planning Commission and City Council, the maximum development potential for the subje.ct 
property is 59 residential unit�. 

B. Questions. 

In order to comply vrich the LUBA Remand instructions conceming municipal water capacity. 
will you please answer tbe following questiol'ls: 

1. H.}W much 'Nat(;;r does a residential dwel l ing unit generally use on a daily basis'> 

2 HDw nr .. 1ch w::�ter do ym� anticipate a thl!y deve1t)ped 59-unit residential development 
would usc on a dai!y basis? 

3. Joes the City ha'v·c saffi�ient capa�ity to serve the anticipated 59-unit residential 
dE;�...-e10}ll11�nt reiatio::e to the ,�aoaci�v oft�e Cirv'"s 1nun!�inal watGr sv3te111? 

• ... ., � J. ... 

4. Vv'1.1at i� ti;c City'.; l:unent mt:nicipa: water \:ap�tcity in t�::.1m ofpnwid.ing water !Jr. <l 

d3ily basis'? 

1.; r�:e 14 ., \A/�l��·r· n�ain of !-t:ll1ci�nt .:;j:r·.� tO ser·v·c tt1e i_J('lC·�r�i�! £\.:t�J:(; d·:!·,�!op!�e!lt of th� 
S"'J�j��ct pr)perty r·:!'a!i' .. . e to oth-::r exis�ing 1.1sers of said •.;.,rater m�i�1'� 

Opponents of the Applicatton have indicated thai the Cit:y has itlsut1'ic1ent: -...vater to serv!; 
the subject pto!JCTty The foregoing allegaticr: is bttsecl 'Jtl an '3ss�rticm thal !:h� City has 
.. curtailed" o:- "denJ,�·r water supplies to lhc City golf course (Salmon Run Golf C'ourse). 

is aron�r:1entioned a1!cgaticm accurate? Piea.sc: expJain. 

Yol:r uttenti�)n to this matter i.s greatl; appreciated. 

FIUYCKE O'CO�Ji';OR JARVIS, LLP 



2. Statewide Planning Goal16 (Estuarine Resources). 

The Chetco River Estuary Boundary runs along the eastern boundary of the subject 
prope1ty (See Record, 604).1 Pursuant to the LUBA Remand, findings assessing potential 
impacts to estuarine resources and measures to prevent such impacts are required. As directed 
by LUBA, the relevant provisions of Statewide Planning Goal l6 are set forth as follows: 

1. Unless fully addressed during the development and adoption of comprehensive 
plans, actions which would potentially alter the estuarine ecosystem shall be 
preceded by a clear presentation of the impacts of the proposed alteration. Such 
activities include dredging, jill, in-water structures, riprap, log storage, 
application of pesticides and herbicides, water intake or withdrawal and effluent 
discharge, flow-lane disposal of dredged material, and other activities which 
could affect the estuary's physical processes or biological resources. 

The impact assessment need not be lengthy or complex, but it should enable 
reviewers to gain a clear understanding of the impacts to be expected. It shall 
include information on: 
a. The type and extent of alterations expected; 
b. The type of resource(s) affected; 
c. The expected extent of impacts of the proposed alteration on water quality and 
other physical characteristics of the estuary, living resources, recreation and 
aesthetic use, navigation and other existing and potential uses qf the estuary; and 
d. The methods which could be employed to avoid or minimize adverse impacts. 
Goal 16; Implementation Requirements 1. 

The approval of the Application and any resulting future development of the subject 
property will have no significant adverse impact on Chetco River estuarine resources. The 
Estuary Boundary is the line of Mean Higher High Water (MHHW). The Estuary Boundary is 
delineated on maps prepared by Donald G. Porior, an Oregon registered professional engineer 
(See Record, 604-606). There has been no dispute concerning the accuracy of the Estuary 
Boundary mapping and, therefore, mapping is an accurate representation of the Estuary 
Boundary. The resource to be protected is the Chetco River estuary. 

The approval of the Application will not alter the Chetco River estuarine ecosystem and 
that the estuary resources shall be protected. First, no activities contemplated by Goal 16 are 
proposed, antjcipated or probable as a result of the approval. Such activities include dredging, 
fill, in-water structures: riprap, tog storage, application of pesticides and herbicides, water intake 
or withdrawal and effluent discharge, flow-lane disposal of dredged material or other activities 
that could affect the estuary's physical processes or biological resources. It is important to note 
that the fill being placed on the subject property is based upon a CLOMR-F previously issued by 
FEMA and is not within the scope of the Council's review of the Application. In any event, no 
fill deposited on the subject property will be placed within the Estuary Boundary. 

No future development on the subject prope1ty will occur within the Estuary Boundary. 

1 Record references are to the LUBA Record. 



Furthermore, a riparian buffer between the Estuary Boundary and future development on the 
subject property shall be maintained providing protection from possible adverse impacts 
genera11y associated with residential development (See Record, 604). The application of 
pesticides and herbicides shall not be allowed within the riparian buffer. Future development of 
the subject property shall be served by municipal water and sewer services. Accordingly, no 
water intake or effluent discharge into the estuarine resource shall occur. Stonn water 
conveyance shall be conducted in accordance with City standards and other applicable agencies 
minimizing potential adverse impacts on the estuarine resource. The maintenance of the riparian 
buffer along the Estuary Boundary will preserve the aesthetic and recreational characteristics of 
the estuatine resource. Navigational uses of t11e estuary will not be impacted by the approval of 
the Application. 

The other potential use in conjunction with the estuary is the stockpiling of dredged 
materials. Specifically, Goal 16 of the City's Comprehensive Plan (BCP) provides for the 
protection of potential areas for the stockpiling of dredged materials ("DMD Sites"). A map 
depicting the DMD Sites is included in the record. Goal 16 of the BCP relating to DMD Sites is 
implemented pursuant to Section 17.72.050 of the City of Brookings Land Development Code 
(BLDC), which states as follows: 

17.72.050 Priority dredge material di.�posal sites (DMD). 

A. Purpose. The purpose of DMD subareas in marine activity zones is to protect 
essential DMD sites from incompatihle and preemptive uses that could limit their 
ultimate use for deposit of dredge material, and thereby limit the Port of 
Brookings and the Corps of Engineers fi'om. maintaining a navigable channel in 
the Chetco. 

B. For subareas designated DMD, thefollowing standards shall apply. 

J. Structural improvements (e.g .. construction ofbuilding.\) or other alteration of 
topography that would preempt use of the site for the amount of Di\1D planned 
will be prohibited until such time as alternative sites providing equivalent 
capacity to meet five-year disposal need� (within convenient reach of planned 
dredging projects) have been identified; and these alternate sites have been 

protected hy plan amendment. 

Based on mapping provided by Applicant's engineer, DMD #3 is located at the extreme 
southern portion of the subject property adjacent to the Snug Harbor inlet. In order to preserve 
and protect DMD #3, Applicant has stipulated to maintain the extreme southern portion of the 
subject property identified on the Site Map (Record 604) as the "Area Established in 
Comprehensive Plan as DMD 3'' as open space. Consequently, no future development will occur 
in this protected area consistent with BLDC 17.72.050 and Goal 16. 

In addition to the foregoing, the subject property is currently zoned Commercial (C- 1) 



and Industrial (I), which allows for a more intensive use of the subject property than the 
proposed Two-Family Residential (R-2) zoning designation. Thus, the proposed downzoning of 
the subject property reduces the potential for adverse impacts on the estuarine resource in that 
industrial uses are often incompatible with the protection of environmental resources. 

Any future restoration of Ferry Creek could potentially impact estuarine resources but 
there are sufficient safeguards in place to prevent adverse impacts as a result of such work. Ferry 
Creek traverses the subject property entirely within a pipe. Community stakeholders have 
expressed a desire that the Ferry Creek streambed be restored on the subject property. The 
owner of the subject property has also expressed a willingness to restore the streambed. 
However, it is important to note that there is no requirement that the owner restore the 
streambed. Furthermore, the restoration of the streambed is not required for the development of 
the subject property. Tn short, the restoration of the Ferry Creek streambed on the subject 
property would be a significant environmental benefit but s.uch work must be conducted 
prudently to avoid adverse impacts on estuarine resources. The Applicant testified that no such 
work would occur without the appropriate review and permit(s) from the participating state and 
federal agencies. Specifically, such work will require a joint permit from the Am1y Corp of 
Engineers ("the Corp") and the Oregon Department of State Lands (DSL). The aforementioned 
permit process requires Endangered Species Act (ESA) compliance review by the National 
Marine Fisheries Services (NMFS) as well as review by the Oregon Department of Fish and 
Wildlife (ODFW). The aforementioned extensive review process will ensure the protection of 
the estuarine resource in the event the Ferry Creek stream restoration occurs. 

Based on the foregoing, there is substantial evidence in the record demonstrating that the 
Statewide Planning Goal 16 Estuarine Resources will not be adversely impacted from the 
approval of the Application and future development allowed consistent with the approvaL 
Furthem1ore, the area designated for future development on the subject property is sufficiently 
buffered from the Estuary Boundary to mitigate unforeseen development impacts and to maintain 
the recreational and aesthetic charactetistics of the estuary. Also, estuary dependent resource 
sites, in this case DMD #3, shall be preserved consistent with Goal 16 of the BCP. 
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