NOTICE OF ADOPTED CHANGE TO A
COMPREHENSIVE PLAN OR LAND USE REGULATION

Date: May 06, 2015
Jurisdiction: City of Brookings
Locdl fileno.: ANX-1-14
DLCD fileno.: 001-14

The Department of Land Conservation and Development (DLCD) received the attached notice of
adopted amendment to a comprehensive plan or land use regulation on 01/01/0001. A copy of the
adopted amendment is available for review at the DLCD office in Salem and the local government
office.

Notice of the proposed amendment was submitted to DLCD 55 days prior to the first evidentiary
hearing.

Appeal Procedures

Eligibility to appeal this amendment is governed by ORS 197.612, ORS 197.620, and

ORS 197.830. Under ORS 197.830(9), a notice of intent to appeal aland use decision to LUBA
must be filed no later than 21 days after the date the decision sought to be reviewed became final.
If you have questions about the date the decision became final, please contact the jurisdiction that
adopted the amendment.

A notice of intent to appeal must be served upon the local government and others who received
written notice of the final decision from the local government. The notice of intent to appeal must
be served and filed in the form and manner prescribed by LUBA, (OAR chapter 661, division 10).

If the amendment is not appealed, it will be deemed acknowledged as set forth in

ORS 197.625(1)(a). Please call LUBA at 503-373-1265, if you have questions about appeal
procedures.

DLCD Contact

If you have questions about this notice, please contact DLCD’ s Plan Amendment Specialist at 503-
934-0017 or plan.amendments@state.or.us



mailto:plan.amendments@state.or.us

DLCD FORM 2 NOTICE OF ADOPTED CHANGE FOR DLCD USE

TO A COMPREHENSIVE PLANOR  |fileno.
{19816}

LAND USE REGULATION Received: 4/30/2015

Local governments are required to send notice of an adopted change to a comprehensive plan or land use regulation
no more than 20 days after the adoption. (See OAR The rules require that the notice include a
completed copy of this form. This notice form is not for submittal of a completed periodic review task or a plan
amendment reviewed in the manner of periodic review. Use Form 4 for an adopted urban growth boundary
including over 50 acres by a city with a population greater than 2,500 within the UGB or an urban growth boundary
amendment over 100 acres adopted by a metropolitan service district. Use Form 5 for an adopted urban reserve
designation, or amendment to add over 50 acres, by a city with a population greater than 2,500 within the UGB. Use
Form 6 with submittal of an adopted periodic review task.

Jurisdiction: City of Brookings

Local file no.: ANX-1-14

Date of adoption: 04/27/2015 Date sent: 04/30/2015
Was Notice of a Proposed Change (Form 1) submitted to DLCD?

Yes: Date (use the date of lastrevision if a revised Form 1was submitted): 06/10/2014
No

Is the adopted change different from what was described in the Notice of Proposed Change? Yes  No
If yes, describe how the adoption differs from the proposal:

No

Local contact (name and title): Donna Colby-Hanks
Phone: (541) 469-1137 E-mail: dcolbyhanks@brookings.or.us
Street address: 898 Elk Drive City: Brookings Zip: 97415-

PLEASE COMPLETE ALL OF THE FOLLOWING SECTIONS THAT APPLY

Fora to text:
Identify the sections of the plan that were added or amended and which statewide planning goals those sections
implement, if any:

Fora toa

Identify the former and new map designations and the area affected:

Change from industrial to residential 5.56 acres. A goal exception was required for this
change.

Change from commercial to residential 7.77 acres. A goal exception was required for this
change.

Change from to acres. A goal exception was required for this
change.

Change from to acres. A goal exception was required for this change.

Location of affected property (T, R, Sec., TL and address): 40-13-32D; TL 1500 & 2000 North Bank Chetco River
Road

The subject property is entirely within an urban growth boundary

-1- Form updated November 1, 2013
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The subject property is partially within an urban growth boundary

If the comprehensive plan map change is a UGB amendment including less than 50 acres and/or by a city with a
population less than 2,500 in the urban area, indicate the number of acres of the former rural plan designation, by
type, included in the boundary,

Exclusive Farm Use — Acres: Non-resource — Acres:

Forest — Acres: Marginal Lands — Acres:

Rural Residential — Acres: Natural Resource/Coastal/Open Space — Acres:
Rural Commercial or Industrial — Acres: Other: — Acres:

If the comprehensive plan map change is an urban reserve amendment including less than 50 acres, or
establishment or amendment of an urban reserve by a city with a population less than 2,500 in the urban area,
indicate the number of acres, by plan designation, included in the boundary.

Exclusive Farm Use — Acres: Non-resource — Acres:

Forest — Acres: Marginal Lands — Acres:

Rural Residential — Acres: Natural Resource/Coastal/Open Space — Acres:
Rural Commercial or Industrial — Acres: Other: — Acres:

For a change to the text of an ordinance or code:
Identify the sections of the ordinance or code that were added or amended by title and number:

For a change to a zoning map:
Identify the former and new base zone designations and the area affected:

Change from County Industrial (1) to City residential (R-2) Acres: 7.77
Change from County Comm. (C-1) to City residential (R-2) Acres: 5.56
Change from to Acres:
Change from to Acres:

Identify additions to or removal from an overlay zone designation and the area affected:
Overlay zone designation: Acres added: Acres removed:

Location of affected property (T, R, Sec., TL and address): 40-13-32D; TL 1500 & 2000 North Bank Chetco River
Road

List affected state or federal agencies, local governments and special districts: DLCD, ODOT, Curry County,

Identify supplemental information that is included because it may be useful to inform DLCD or members of the
public of the effect of the actual change that has been submitted with this Notice of Adopted Change, if any. If the
submittal, including supplementary materials, exceeds 100 pages, include a summary of the amendment briefly
describing its purpose and requirements.

This matter was remanded by LUBA for two issues; water availibility relative to capacity and estuarine resources.
Coptes of all staff reports and the final order are attached.

http://www.oregon.gov/LCD/Pages/forms.aspx -2- Form updated November 1, 2013



City of Brookings

898 Elk Drive, Brookings, OR 97415
(541) 469-1137 Fax (541) 469-3650
TTY (800) 735-1232

dcol us

April 30, 2015

RE: File No. ANX-1-14, Remand of request to annex two parcels on North Bank Chetco
River Road into the City limits

Dear Property Owner:

This letter is to inform you of the action taken at the meeting of the Brookings City
Council on the above referenced matter.

At the City Council meeting of April 27, 2015, the Council adopted the Final
ORDER and Findings of I'act document approving the applicants' responses to the
Land Use Board of Appeals remand; Third Assignment of Error the availability of
city water relative to capacity and Fourth Assignment of Error Goal 16 Estuarine
Resources in the approval of the annexation.

Please be advised that decisions of the City Council may be appealed to the Land Use
Board of Appeals (LUBA) within twenty-one (21) days of postmark of this decision
notice. All documents pertaining to the City Council’s decision, including the Final Order,
are available through the Planning office located at 898 Elk Drive for public viewing from
9 AM until noon and from 1 PM to 4:30 PM and copies are available for $.25 a page.

If there are any questions, please contact me at (541) 469-1137.
Sincerely,

Donna Co\bu\~ Hanks

Donna Colby-Hanks
Planning Manager

Encl: Final Order
cc: participants



BEFORE TI1IE CITY COUNCIL FOR
THE CITY OF BROOKINGS, COUNTY OI CURRY,
STATE OF OREGON

In the matter of Planning Commission File No.

ANX-1-14/Remand; a request for approval of the Final ORDER
Applicant’s response to the issues remanded by the and Findings of
Land Use Board of Appeals, LUBA No. 2014-087 Fact

for approval of annexation, Mahar/Tribble, LCC,
applicant.

ORDER approving the materials submitted in rcsponse to the issues remanded by the
Land Use Board of Appcals (LUBA), in the appeal of the City's approval the annexatton of
approximately 13.33 acres of land located in Curry County, Oregon, and commonly known as
Township 40 South, Range 13 West, Section 32D, Tax Lots 1500 and 2000 (*“the subject
property™), being located adjacent to the eastern boundary of the North Bank Chetco River Road
right-of-way, and approximately 3,294 feet of the North Bank Chetco River Road right-of-way
from the city limits boundary to thc subject property. The location of thc Shorcland Boundary
on the subject property being previously amended pursuant to the Final Order of ANX-1-14 and
affirmmed by the Land Use Board ot Appeals.

WHEREAS:

l. Applicant submitted a petition/land use application with the City of Brookings,
Oregon (“the Application™).

2. The Application consisted of four (4) components: (a) annexation of thc subject
property into city limits; (b) amending the comprehensive plan dcsignation for the subject
property from Commercial/Industrial to Residential; (¢) changing the zoning designation of the
subject property from Commercial/Industrial to ‘I'wo-Family Residential (R-2); and (d) amending
the Chetco River Estuary Shorelands Boundary along the subject property’s southeastcrn
boundary.

3. A public hcaring for the Application was held before the City of Brookings
Planning Commission on August 5, 2014. The Planning Commission voted to recommend
approval of the Application to the Brookings City Council.

4, A public hearing was held before thc Brookings City Council (“the Council”) on
September 8, 2014. 'The Council approved the Application pursuant to the Final Order and
adoption of Ordinance 14-O-738 (“the Decision”). The Decision was the final decision of the
City of Brookings concerning the Application.



5. The Decision was appcaled to the Land Use Board of Appeals (LUBA) by
Oregon Coast Alliance. In a Final Opinion and Order dated January 6, 2015, LUBA remanded
the Decision to the City for additional findings addressing the following: (a) municipal water
capacity to serve the future development of the subjcct property; and (b) Statewide Planning
Goal 16 (Estuarine Resources) (“the LUBA Remand”). The remainder of the Decision was
affirmed by LUBA.

6. Consistent with the LUBA Remand, a public hearing was held on April 13, 2015,
beforc thc Council to consider additional testimony and evidencc to squarely addrcss thc
“availability” of domestic water “relative to capacity” for the potential development of the
subject property based on thc Application. The planning staff presented the Council Agenda
Report with rccommendations. Oral and written testimony from the public was also prcscnted.
The meeting was continued, allowing time for staff to review thc comments and respond. On
April 27, 2015, following staff's prcscntation of responses to public comments, rebuttal to the
responses was rcccived from the public and the applicant.

7. The LUBA Remand instructions concerning thc inadequacy ol findings relating to
Statewide Planning Goal 16 (Estuarine Resources) arc not evidenced based in that there is
substantial evidence in the record to support legally sufficient findings. Consequently, no public
hearing was held conceming this component of the LUBA Remand.

THEREFORE, IT IS HEREBY ORDERED that the Application is approved
consistcnt with the Decision. Findings and conclusions consistent with thc [.LUBA Rcmand arc
set forth as follows:

A, Property Background.

The subject property is approximately 13.33 acres in size and is undeveloped. The
subject property is located within the City’s Urban Growth Boundary and has a County zoning
designation of Commercial (C-1) and Industrial (I). The southcrn portion of the subject property
(Tax Lot 2000) has a “Commcrcial” Comprehensive Plan designation and the northern portion of
thc subject property (Tax Lot 1500) has an “Industrial” Comprehensive Plan designation. The
extreme southern portion of the subject propcrty, being the area adjacent to Snug Harbor, is
designated as Priority Dredge Matcrial Disposal Site #3. Thc subject property fronts on the
North Bank Chcico River Road right-of-way. Municipal water is available to the subject
property pursuant to a 14” water main located in the North Bank Chetco River Road right-of-
way. Public sewer will be provided to the subject property pursuant to a proposed Infrastructure
Financing Agreement between thc Applicant and the City (“‘the Infrastructure Agreement”).

The Chetco River runs along the subject property’s entire southeastern boundary line.
Ferry Creek traverses the subject property but is located entirely within an enclosed culvert. The
subject property has been heavily impacted from historical commercial/industrial uses resulting
in a significant degradation of thc riparian habitat along the Chetco River. Under Curry County's
jurisdiction and with Conditional Use Permit (AD-0816) approval, a substantial amount of fill
has been placcd on the subject property.



The Statewide Planning Goal 16 Chetco River Estuary Boundary (“the Estuary
Boundary”) is located along the eastern boundary of thc subject property. The Estuary Boundary
bcing the line of Mean Higher High Water (MHHW).

C. Standards, Criteria and Findings.

The standards, criteria and findings set forth in this Order are limited consistent with the
LUBA Remand. Specifically, the standards and criteria addressed hcrein are limited to the
following: (a) the “availability” of municipal water “relative to capacity” pursuant to BMC
17.144.20(J)(5) and 17.144.030(B); and (b) compliance with Statewide Planning Goal 16
(Estuarine Resources).

1. Domestic Water Capacity.

The Council finds that there is substantial evidence in the record decmonstrating that the
City’s municipal water system has more than sufficient capacity to serve the potential
development of the subject property. The Council furthcr finds that there is substantial evidence
in the record demonstrating that municipal water is available to the subject property through the
14” water main located in the North Bank Chetco River Road right-of-way. BMC
17.144.20(J)(5) governs annexation application procedures and BMC 17.144.30(B) requires thc
analysis of annexation impacts on the level of urban services and infrastructure. BMC
17.144.30(B) states as follows:

5. Urban services needed and necessary to service the territory proposed to be
annexed, including the availability of the same relative to capacity, condition and
cost of extension and/or improvement to urban standards and an estimated
timeline for any required improvements. City staff will provide written
information regarding existing infrastructure and any improvements that would
be necessary to serve the territory proposed to be annexed, as well as any other
properties within the urban growth area that would also be served by these
improvements in the future.

BMC 17.144.30(B) states as follows:

B An adequate level of urban services and infrastructure to accommodate
anticipated future development either is available, or can reasonably he made
available. .{n adequate level of urban services shall be defined as: municipal
sanitary sewer, storm drainage, and water service meeting the requirements
enumerated in the Brookings public facilities plan and the land development code
for provision of these services. The adequacy of these services shall be considered
in relation to annexation proposals. If any substandard infrastructure exists
within the boundaries of the area proposed for annexation, the city may deny an
annexation application.



As set forth above, the LUBA Remand instructions specifically require findings
addressing the “availability” of water “relative to capacity. There is substantial evidence in the
record demonstrating that the maximum feasible potential development on the subject property is
59 residential units based on the proposed zoning designation and development constraints (i.e.
setbacks, etc.). United States Geological Survey estimatcs that in-house use averages 80 to 100
gallons of water per day for each person. Oregon Water Resources Department, Water Well
Ownrer’s Handbook, March, 2010, Pg. 10. The City’s adopted Water Master Plan (April, 2014)
states the average per capita per day usage to be 77.8 gallons.

Per the 2014 WMP, the water rights at the Ranney Collector (5.57 cfs) are currently
used for municipal watcr production. Currently 1.0 cfs has been temporarily transferred (will
expire in 2018) leaving 4.57 cfs availablc at the Ranney Collector. This equals 2.9 million
gallons per day.

The average household size in the City is just under 2.5 persons pursuant to the adopted
Water Master Plan. Consequently, 59 units would result in approximately 148 residents to be
served (59 x 2.5 = 147.5) for an approximate total daily water usage of 14,800 gallons. Pursuant
to Loree Pryce, the City’s Public Works/Development Services Director, the City’s municipal
water system has a current pump distribution capacity of 2.1 million gallons per day. In 2014,
thc City’s average annual watcr dcmand was 0.951 million gallons per day with a peak day
(August 18, 2014) usage of 1.847 million gallons per day. The addition of the 59 dwelling units
should increase the average daily usage to approximately 0.966 million gallons per day and the
peak day usage to 1.862 million gallons per day.

The City has watcr storage in 11 tanks (reservoirs) for 3.43 million gallons. The industry
standard for storage is three (3) days of average day dcmand, which equals 2.7 million gallons
plus fire code flow standard of 3,500 gallons pcr minute for three (3) hours, which equals 0.63
million gallons. The total storage is 3.3 million gallons. The City is at the industry standard
storagc capacity currently. Thc Airport Infrastructure Improvement Project will add 500,000
gallons of storage.

[t is important to note that the avcrage annual rainfall in the City is approximately 75
inches. The Applicant states that, consequently, no significant irrigation use of domestic water is
anticipated for landscaping in conjunction with the residential development of the subject
property. Therefore, the municipal water system has capacity to serve the future devclopment of
the subject property relative to capacity.

Furthermore, Ms. Pryce confirmed that the existing 14 water main located in the North
Bank Chetco River Road right-of-way may bc utilized to provide water scrvicc to thc subject
property, as developed. In particular, Ms. Pryce confirmed that the aforementioned water main
has more than enough capacity for the development of the subject property (i.e. 59 residential
units).



Opponents of the Application have indicated a lack of available municipal water capacity
based on allcged water deficiencies involving Salmon Run Golf Course. The Council finds that
such a position is unsupported. Specilically, pursuant to the Public Works Director, the City has
never provided or denied the Salmon Run Golf Coursc water. The golf course is on the opposite
side of the Chetco River from the City’s water system. The City has explorcd opportunitics to
provide water to the golf course by cstablishing a new point of diversion on the opposite side of
the river or extending water service from Harbor Water District who provides water on the south
side of the river. Furthermore, the current operators of the golf course have indicated that water
from the City is not necessary.

2t Statewide Planning Goal 16 (Estuarine Rcsources).

The Chetco River Estuary Boundary runs along thc eastern boundary of the subject
property (See Record, 604).! Pursuant to the LUBA Remand, findings assessing potential
impacts to estuarine resources and measures to prevent such impacts are required. As directed
by LUBA, the relevant provisions of Statewide Planning Goal 16 are set forth as follows:

1. Unless fully addressed during the development and adoption of comprehensive
plans, actions which would potentially alter the estuarine ecosystem shall be
preceded by a clear presentation of the impacts of the proposed alteration. Such
activities include dredging, fill, in-water structures, riprap, log storage,
application of pesticides and herbicides, water intake or withdrawal and effluent
discharge, flow-lane disposal of dredged material, and other activities which
could affect the estuary’s physical processes or biological resources.

The impact assessment need not be lengthy or complex, but it should enable
reviewers to gain a clear understanding of the impacts to be expected. It shall
include information on:

a. The type and extent of alterations expected;

b. The type of resource(s) affected;

c. The expected extent of impacts of the proposed alteration on water quality and
other physical characteristics of the estuary, living resources, recreation and
aesthetic use, navigation and other existing and potential uses of the estuary, and
d. The methods which could be employed (o avoid or minimize adverse impacts.
Goal 16; Implementation Requirements 1.

The Council finds that the approval of the Application and any resulting future
development of the subject property will have no significant adverse impact on Chetco River
estuarine resources. The Estuary Boundary is the line of Mean Higher High Watcr (MITIIW).
The Estuary Boundary is delineated on maps prepared by Donald G. Porior, an Oregon registered
professional engineer (See Record, 604-606). There has been no dispute conceming the
accuracy of thc Estuary Boundary mapping and, therefore, the Council adopts such mapping as
an accurate representation of the Estuary Boundary. The resource to be protected is the Chetco
River estuary.

! Record references are to the LUBA Record.



The Council finds that the approval of the Application will not alter the Chetco River
estuarine ecosystem and that the estuary resources shall be protected. First, no activities
contemplated by Goal 16 are proposed, anticipated or probable as a result of the approval. Such
activities include dredging, fill, in-water structures, riprap, log storage, application of pesticidcs
and herbicides, water intake or withdrawal and efflucnt discharge, flow-lane disposal of dredged
material or other activities that could affcct the estuary’s physical processes or biological
rcsources. [t is important to note that the fill being placed on the subject property is based upon a
CLOMR-F previously issued by FEMA and is not within the scope of the Council’s teview of
the Application. I[n any cvent, no fill deposited on the subject property will be placed within the
Estuary Boundary.

The Council further finds that no future development on the subjcct property will occur
within the Estuary Boundary. Furthermore, a riparian buffer between the Estuary Boundary and
future development on the subject property shall be maintained providing protection from
possible adverse impacts gcnerally associated with rcsidential development (See Record, 604).
The application of pesticides and herbicides shall not be allowed within the riparian bufter.
Future development of the subject property shall be served by municipal water and sewer
services. Accordingly, no water intake or effluent discharge into the estuarinc rcsourcc shall
occur. Storm water conveyance shall be conducted in accordance with City standards and other
applicable agencies minimizing potential adverse impacts on the estuarine resource. The
maintenance of the riparian buffer along the Estuary Boundary will preserve the aesthetic and
recreational characteristics of the estuarine resource. Navigational uses of the estuary will not be
impacted by the approval of the Application.

The other potential use in conjunction with the estuary is the stockpiling of dredged
materials. Specifically, the Council finds that Goal 16 of thc City’s Comprehensive Plan (BCP)
provides for the protection of potential areas for the stockpiling of dredgcd materials (“DMD
Sites”). A map depicting the DMD Sites is included in the record. Goal 16 of the BCP relating
to DMD Sites is implemented pursuant to Section 17.72.050 of the City of Brookings Land
Development Code (BLDC), which statcs as follows:

17.72.050 Priority dredge material disposal sites (DMD).

A. Purpose. The purpose of DMD subareas in marine activity zones is to protect
essential DMD sites from incompatible and preemptive uses that could limit their
ultimate use for deposit of dredge material, and thereby limit the Port of
Brookings and the Corps of Engineers from maintaining a navigable channel in
the Chetco.

B. For subareas designated DMD, the following standards shall apply.

1. Structural improvements (e.g., construction of buildings) or other alteration of
topography that would preempt use of the site for the amount of DMD planned
will be prohibited until such time as alternative siles providing equivalent
capacity to meet five-year disposal needs (within convenient reach of planned
dredging projects) have been identified, and these alternate sites have been
protected by plan amendment.



Based on mapping provided by Applicant’s engineer and accepted by Council, DMD #3
is located at the extreme southern portion of the subject propcrty adjacent to the Snug Harbor
inlet. In order to preserve and protect DMD #3, the Applicant has stipulated to maintain the
extreme southern portion of thc subjcct property identificd on the Site Map (Record 604) as thc
"Area Lstablishcd in Comprehensive Plan as DMD 3" as open space. Conscquently, no future
development will occur in this protected arca consistent with BLDC 17.72.050 and Goal 16.

In addition to thc forcgoing, the Council acknowledges that the subject propcrty has a
currcnt Curry County zoning of Commercial (C-1) and Industrial (I), which allows for a more
intensive use of the subject property than the proposed Two-Family Residential (R-2) City
zoning designation. Thus, the Council finds that the proposed downzoning of the subjcct
property reduccs the potential for adverse impacts on the estuarine resourcc in that industrial uses
are often incompatible with the protection of environmental resources.

The Council further finds that any future rcstoration of Ferry Creek could potentially
impact estuarine resources but there are sufficient safeguards in placc to prevent adverse impacls
as a result of such work. Ferry Creck iraverses the subject property entirely within a pipe.
Community stakeholders havc cxpressed a desire that the Ferry Creek streambed bc restored on
the subject propcrty. The owner of the subject property has also exprcssed a willingness to
restore the streambed. However, it is important to note that there is no requirement that the
owner restore the streambed. [Furthermore, the restoration of the streambed is not required for
the development of the subject propcrty. The Council belicves that the restoration of thc Ferry
Creek streambed on the subject property would be a significant environmental benefit but
rccognizes that such work must be conducted prudently to avoid advcrse impacts on estuarine
resources. The Applicant testified that no such work would occur without the appropriate review
and permit(s) from participating state and federal agencies. Spccifically, such work will require
a joint permit from the Army Corp of Engineers (“the Corp”) and the Oregon Dcpartment of
State Lands (DSL.). The aforementioned permit proccss requires Endangercd Species Act (ESA)
compliance review by the National Marine Fisheries Services (NMFS) as well as review by the
®regon Department of Fish and Wildlife (@DFW). The Council finds that the aforementioned
extensive review process will ensure the protection of thc estuarine resource in thc event the
Ferry Creek stream restoration occurs.

Based on the foregoing, the Council finds that there is substantial evidence in thc record
demonswating that thc Statcwide Planning Goal 16 Estuarine Resources will not be adversely
impacted from the approval of the Application and future development allowed consistent with
the approval. Furthermore, the area designated for future development on the subject property is
sufficiently buffered from the Estuary Boundary to mitigatc unforeseen development impacts
and to maintain the rccreational and aesthetic charactcristics of the estuary. Also, estuary
dependent resource sites, in this case DMD #3, shall be preserved consistent with Goal 16 of the
BCP.



D. Conditions of Approval (from original Final Ordcr approval)

1. Prior to approval of any new development permits or final plat approval on the subject
property, the Applicant is rcquired to record a deed declaration against the subject properties that
acknowledges the cxistence of the Infrastructure Financing Agreement between the parties and
its esscntial role in determining sewer feasibility to achieve municipal zoning. The Deed
Declaration shall state that the existcnce of the Infrastructurc Financing Agreement between the
City and the Mahar/Tribblc LLC was essential in approving the municipal zoning for the
property by detcrmining the provision of sewer was feasible and shall state that the City is under
no obligation to extend sewer in a manner other than specified in the terms of the Infraswucture
Financing Agreement.

2. Prior to issuance of any development permits or final plat approval, the owners must fumish
the City of Brookings with a legal description prepared by a registered professional land
surveyor that describcs Shoreland Boundary as approved herein for the cntire length of the
subjcct properties and the boundary shall be staked at 50-foot intervals by the surveyor who
prepared the legal descriptions. Notwithstanding the foregoing, the staking of the Shoreland
Boundary on that portion of the subject property included within the approved FEMA
Conditional L.cttcr of Map Revision shall be complcted contemporancously with the completion
of the FEMA Letter otf Map Revision.

3. Development on the sitc is required to comply with the following Hazard Mitigation
conditions:

a. Prior to issuance of any development permits or final plat approval, Applicant will
provide a statement from an Oregon Registered Engineering Geologist that the fill placcd
four years ago satisfies the recommended 95% compaction and is appropriate for
rcsidential and street construction.

b. Prior to issuance of any development permits or final plat approval, Applicant will
provide a statement from an Oregon Registered Engineering Geologist that any new fill
will satisfy the recommended 95% compaction and is appropriate for residential and
street construction,

c. Prior to issuance of any development permits or final plat approval on the portion of
the subject property located within the existing 100-year floodplain, Applicant will
complete the Letter of Map Rcvision process with FEMA that establishes the revised
100-year floodplain clevations and the floodway boundary for the site.

d. In the event any future development is to be located within the 100-year floodplain,
topographic information will bc provided for development permits that demonswate the
ground elevation building pads have been raised 1-foot above the 100-year floodplain
elevation.



e. A report from an Oregon Registered Engineer or an Oregon Registered Engineering
Geologist shall be provided with all building plans for residential foundations at the time
of building plan submittal to the City that explain how the proposed foundation designs
are consistent with Recommendations No. 4 through 6 set forth on Page 7 of the Geologic
llazard Evaluation Report dated February 29, 2008, and preparcd by Garcia Consultants.
A copy of the aforementioned report being contained in the record.

LET IT FURTHER BE OF RECORD that City Council APPROVED thc matcrials submitted

in response to the issues of the remand based on the evidence in the rccord and the findings of
fact.

Dated this 27th day of April, 2015.

ATTEST:

Donna Colby-Hanks, Manager



CITY OF BROOKINGS

COUNCIL AGENDA REPORT

Meeting Date: April 27, 2015

Originating Dept: PWDS -Planning

Addendum to April 13, 2015 staff report to address issues raised by participants to
Applicant's responses to Land Use Board of Appeal's rcmand to the City's approval of annexation,
File No. ANX-1-14, tax lots 2000 & 1500 on Assessor's Map 40-13-32D; approximately 13.33
acres, adjacent to the Chctco River into the City of Brookings.

Recommended Motion: A motion to approve the Applicant's responses to the issues raised by
Oregon Land Use Board of Appeals (LUBA) Remand; Third Assignment of Error, the availability
ot the City water supply to serve the annexed territory relative to capacity and Fourth Assignment
of Error, Statewide Planning Goal 16 (Estuarine Resources) for File ANX-1-14 rcqucsting to annex
two tax lots comprising of approximately 13.33 acres of land into the City of Brookings as well as
approve the Remand Final Order with original conditions of approval.

Financial Approximately $1,100 in additional taxes prior to development of thc subject
propertty.

City Council conducted a public hearing on April 13, 2015 to
consider the applicant's responses to LUBA's remand regarding the availability of city water to
serve the annexed territory relative to capacity. After closing the public hearing, City Council
directed Staff to review the exhibits submittcd and provide an addendum staff report to respond to
any issues raised regarding the availability of water rclative to capacity. Final action was continued
to April 27, 2015 to allow for staff's review.

The following responses are provided by Loree Pryce, PE, Public Works and Dcvelopment
Services Director, and registered professional engineer.

Catherine Wiley, Exhibit B-2

Excerpt from Public Facilities Plan(PFP) "although a portion of the 12-inch AC piping from the
intake to the treatment plant is questionably undersized for the flow rate (of 5.7 cfs)"
RESPONSE: A 12-inch main can convey 5.7 cfs and stay under the maximum recommended pipe
velocity of 10 feet per second. In time, it is recommended to rcplace the AC main as the City
would with any AC water main due to age, and being an obsolctc pipe material. Replacing or
upsizing this 12-inch line is not necessary for conveyance capacity to the Tribble development.



The Water Masterplan (WMP) and the PFP document the distribution system being
overextended in higher elevations and not capable of delivering fire flows.

RESPONSE: The Tribble property would bc served from the base zone (lower elevation) which
has adequate storage capacity and conveyancc to serve the projcct.

The WMP, PFP and Goal 11 do not consider the water needs of Lone Ranch or the annexed
airport properties.

RESPONSE: Lone Ranch prepared an infrastructure improvement study roughly 10 years ago
which indicates all the nccded infrastructure improvemcnts required by this developer to serve their
project. The Lone Ranch developer will be reguired to make improvements on the pipe conveyance
system to accommodate their project. The Airport project will include a 0.S MG storage tank and
pipe conveyance for any future demand. The tank and pipe conveyance was sized for futurc
@evelopment and fire tlow needs.

Residential water pressure of 20 psi is required.
RESPONSE: The City has complied with OAR 333-061-0025 and maintains a minimum of 20 psi

pressure at all times in the distribution system.

The WMP and the PFP document inadequate reservoirs.

RESPONSE: The City currently has more than adequate storage capacity. Please refer to page 6-9
of the Water Master Plan 2014 (Attachment B). The cxisting storage capacity of 3.5789 MG
exceeds the fire code requircments of 3 times the average day demand (ADD) + fireflow.

Water needs of Salmon Run Golf Course and transfer of point of diversion of City water.
RESPONSE: The former operator of the Salmon Run Golf Course requested city water service in
2006. The City secured a permit for an additional, temporary point ot diversion within its existing
water right allocation in anticipation of providing Salmon Run with water service in 2013. A ncw
operator assumed control of Salmon Run Golf Course in 2014 and has advised the City that they do
not require city water service. The additional point of diversion would have been developed under
the City's cxisting water right. There are no plans to develop this additional point of diversion and
the temporary additional point of diversion permit expires in 2018.

No documentation for anticipated water need for wildfire management.
RESPONSE: The Tribble property does not meet the definition of a wild fire risk area as defined in

the Oregon Fire Code.

The City has not considered essential water needs for the Harbor District in the City Water

Conservation Plan.

RESPONSE: The facilities operated by the Port of Brookings are served by the Harbor Water
District. The Harbor Water District has water rights and operates their system independently of the
City of Brookings.



Sean Malone, Counsel for ORCA, Exhibit B-3

There has been no accounting for saltwater intrusion.
RESP@ONSE: There is no evidence of salt water intrusion in Brookings water intakc at the Ranney

Collector. In Septcmber 2014 during record low levels of the Chetco River, the City monitored
conductivity levels which were inconclusive. As a precaution, an independent lab was contracted in
Grants Pass to pertorm a separate salinity test. The result showed the intake was not affccted by

salt water intrusion.

Water needs of Lone Ranch MasterPlan not considered.
RESPONSE: See response to same issue abeve.

In addition there are some important details to note.

Per thc 2014 WMP, the water rights at the Ranney Collector (5.57 cfs) are currently used for
municipal water production, Currently 1.0 cfs has been temporarily transterced (will expire in
2018) leaving 4.57 cfs available at the Ranncy Collector. This equals 2.9 million gallons per
day.

The additional details above, have been included in revised findings in the draft final order
(Attachment E).

Considering all analysis, findings, and evidence in the record, Staff recommends adoption of
Applicant's proposed findings.

Considerations: None.

Exhibit D, submitted by Y. Maitland at 04/13/15 hearing
2014 Brookings Water Masterplan, pages 6 - 9

Fire code "Wildtire risk area"

Applicant's findings

Draft final order

mon®»>



CITY OF BROOKINGS

COUNCIL AGENDA REPORT

Meeting Date: April 13, 2015

Originating Dept: PWDS -Planning

Request to considcr Applicant's responses to Land Use Board of Appeal's remand to
the City's approval of annexation, File No. ANX-1-14, tax lots 2000 & 1500 on Assessor's Map 40-
13-32D; approximately 13.33 acres, adjacent to the Chetco River into the City of Brookings.

Recommcended Motion: A motion to approve the Applicant's responses to the issues raised by
Oregon Land Use Board of Appeals (LUBA) Remand; Third Assignment of Error, the availability
of the City water supply to serve thc annexed territory relative to capacity and Fourth Assignment
of Error, Statewide Planning Goal 16 (Estuarine Resources) for File ANX-1-14 requesting to annex
two tax lots comprising of approximately 13.33 acres of land into the City of Brookings as well as
approve the Remand Final Order with original conditions of approval.

Financial Approximately $1,100 in additional taxes prior to development of the subject
property.

The subject property is within the City's Urban Growth
Boundary and is located adjacent to the castern boundary of the North Bank Chetco River Road,
approximately 380 feet northeast of its intersection with Thompson Road and adjacent to the
Chetco River. Thc subject property is owned by Mahar/Tribble, LLC. The current Curry County
zoning on taxlot 2000, 7.77 acres is Light Commercial (C-1) and taxlot 1500, 5.56 acres is
Industrial (I). The subject property is approximately 13.33 acres in sizc and is undeveloped. The
extreme southern portion of the subject property, being the arca adjacent to Snug Harbor, is
designated as Priority Dredge Material Disposal Site #3. Municipal water is available to the
subject property pursuant to a 14 water main located in the North Bank Chetco River Road right-
of-way. Public sewer will be provided to the subjcct property pursuant to a proposed Infrastructure
Financing Agreement between the Applicant and the City (*“the Infrastructure Agrcement™).

The Chetco River runs along the subject property’s entire southeastern boundary line. Ferry
Creek traverses thc subject property but is located entirely within an enclosed culvert. The subject
property has been heavily impacted from historical commercial/industtial uses resulting in a
significant dcgradation of the riparian habitat along the Chetco River. A substantial amount of
engineered fill has been placed on the subjcct property pursuant to approval of a Conditional Use
Permit issued by Curry County. A Conditional Letter of Map Revision bascd on Fill (CLOMR-F)
was issued by the Federal Emergency Management Agency (FEMA). The Applicant states the
CLOMR-F was also reviewed and approved by the Department of the Army (“the Corp™) and the
Orcgon Department of State Lands (DSL). Endangered Species Act (ESA) compliance was



determined through Standard Local Operating Procedures for Endangered Species (SLOPES).
Furthermore, a National Pollutant Discharge Elimination System (NPDES) 1200-C Pcrmit for the
grading work was issued by the Oregon Department of Environmental Quality (DEQ).

The Statewide Planning Goal 16 Chctco River LEstuary Boundary (“the Estuary Boundary™)
is located along the eastern boundary of the subject property. The Estuary Boundary being the line
of Mean Higher High Watcr (MHHW).

Following a public hearing on the anncxation request, City Council approved the annexation
with the Final Order and adopting Ordinance 14-O-738. The Council's approval was appealed to
1.LUBA, citing live assignments of error. The relocation of the Shoreland Boundary on thc subject
property being previously amended was affirined by the Land Usc Board of Appeals.

LAND USE BOARD OF APPEALS REMAND.

LUBA's decision remanded two issues back to the City for reconsideration. The first issue
was the availability of the City water supply to serve the annexed territory relative to capacity. The
Remand stated that more adcquate findings, supportcd by substantial evidence are necessary. Since
this issuerequires additional evidence, a public hearing is rcquired.

The second remand issue regards Statcwide Planning Goal 16, Estuarine Resources. LUBA
concluded that the findings within the City's decision were inadequate to demonstrate compliance
with Goal 16. This remand issue is not evidence based in that there is substantial evidence in the
record to support sufficient tindings. Theretore, a public hearing is not required.

PROPOSED FINDINGS IN RESPONSE TO REMAND ISSUES

The Applicant has submitted a set ot {indings (Attachment A) to support the remand issues
described above.

Availability of city water relative to capacity. Brookings Municipal Code Chapter
17.144.020(J)(5) governs annexation application procedures and 17.144.030(B) requires the
analysis of annexation impacts on the level of urban services and infrastructure including the
availability of the same relative to capacity. Urban services are defined as sanitary sewer, storm
drainage, and water service. The LUBA Remand regarding urban services was limited to water.

The Applicant's findings (Attachment A) summarize the estimate of needed water in
relation to the maximum potential dwelling units of 59 for the subject property. The City's
municipal water system has a current pump diswibution capacity of 2.1 million gallons per day.
The addition of the 59 dwelling units should increase the avcrage daily use to 0.966 million
gallons per day and thc peak daily usage to 1.862 million gallons per day. The summary is
supported by confirmation from Loree Pryce, Brookings Public Works & Development Services
Director. Pryce also confirmed that the existing 14' water main located in the North Bank
Chetco River Road right-of-way can be utilized to provide water scrvice and has more than
enough capacity for development of the subject property.



Opponents have alleged water deficiencies iovolving Salmon Run Golf Course.
According to Pryce, the City has never provided or denied Salmon Run watcr. Salmon Run is
located on the opposite side of the Chetco River from the City's water system and the golf
course operators have indicatcd that water service from the City is not needed.

Statewide Planning Goal 16, Estuarine Resources, Chetco River Estuary Boundary. The
Chetco River Estuary Boundary runs along the eastern boundary of the subject property and is
identified as the Mean Higher High Water (MHHW) line. Pursuant to the LUBA Rcmand,
findings assessing potential impacts to the estuarine resources and measures to prevent such
impacts arc rcquired. The relevant provisions of Statcwide Planning Goal 16 are set forth in the
Applicant's findings (Attachment A).

The Applicant states in the findings that no activities identified in the provisions of
Statewide Planning Goal 16 are proposed, anticipated or probable as a result of the annexation
approval. However, a substantial amount of fill is being placed on the property under Curry
County's jurisdiction with Conditional Use Permit (AD-0816) approval and pursuant to a
Conditional Letter of Map Revision based on the fill (CLOMR-F) issued by the Fcderal
Emergency Management Agency (FEMA). The Applicant states that no fill will be deposited
within the estuary boundary.

The required riparian buffer between the estuary beundary and tuture development will
be maintained providing protection from possible impacts generally associated with residential
devclopment. The application of pesticides and herbicides shall not be allowed within the
riparian buffer. Maintenance of the riparian buffer will preserve the aesthetic and recreational
characteristics of the estuarine resourcc.

Future development will be served by municipal water and sewer services. Storm water
conveyance will be conducted in accordance with City standards and other applicable agencies
minimizing the potential adverse impacts on the estuarine resource.

A potential use in conjunction the estuary is the stockpiling of dredged materials. The City's
Comprehensive Plan and BMC Chapter 17.72 Marine Activity District provide for the protection of
potential areas for stockpiling of dredged materials (DMD Sites). A map depicting the location of
DMD site #3 on the subject property is included in the record and is Figure 3 of this staff report.
Based on mapping provided by the Applicant's engineer, DMD #3 is located at the extreme
southcrn portion of the subject property. [n order to prescrve and protect DMD #3, Applicant has
stipulated to maintain the extreme southern portion of the subject property identificd on the Site
Map (Record 604) as the "Arca Established in Comprehensive Plan as DMD 3" as open space.
Consequently, no future development will occur in this protected area consistent with BLDC

17.72.050 and Goal 16.

The subject property is currently zoned commercial and industrial which allows for
more intensive uses than the proposed residential zoning designation. The proposed
downzoning of the subject property reduces the potential for adverse impacts as industrial uses
are often incompatible with the protection of environmental resources.



Future restoration ol Ferry Creek could potentially impact estuarine resources. Ferry
Creek traverses the subject property entirely within a pipe. Restoration of the strcam bed would
be a significant environmental bcnefit but is not a requirement for development of thc subject
property. In the cvent that the streambed is restored, there are sufficient safeguards in place to
prevent adverse impacts from such work. The Applicant has testified and states in the findings
that no work will occur without rcview and permits from the applicable state and federal
agencies. The extensive review process will ensure the protection of the estuarine resource in
thc cvent the stream bed restoration project occurs.

Based on the {oregoing, there is substantial evidence in the record demonstrating that the
Estuarine Resources will not be adversely impacted from the approval of the application and
future development allowed consistent with the approval.

Staff recommends adoption of Applicant’s proposed findings (Attachment A) which
have been incorporated into the draft Final Order.

Considerations: None.

A. Applicant's findings
B.  Draft final order
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Existing Zoning Legend:

| Industrial

C-1......Light Commercial

Figure 2
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MEMORANDUM

TO: Donna Colby-Hanks
City of Brookings
898 Elk Drive
Brookings, Oregon 97415
dcolbyhanks@broolangs. or.us

FROM: Dan O'Conuaor
Huycke O'Connor Jarvis, LLP
823 Alder Creek Drive
Medford, Oregon 97504

dano@medfordlaw.net
RE: File No. ANX-1-14 (Remand)
DATE: March 18, 2015

Dear. Ms. Colby-Hanks:

This firm represents Mahar/Tribble, LLC, an Oregon limited liability company, being the applicant
(“the Applicant”) in the above-stated land use matter. The purpose of this Memorandum is to submit
evidence into the record concerning the availability of domestic water relative to capacity for
potential development of the subject property. Applicant acknowledges that evidence and testimony
must be limited to this specific issue.

A. Background.

Applicant is the owner of certain real property commonly known as Township 40 South, Range 13
West, Section 32D, Tax Lots 1500 and 2000 (“the subject property”). The land use application
included: (a) annexation of the subject property into city limits; (b) amending the comprehensive
plan designation for the subject property from Commercial/Industnal to Residential; and (c)
changing the zoning designation of the subject property from Commercial/Industrial to Two-Family
Residential (R-2) (“the Application™). A public hearing was held before the City of Brookings City
Council on September 8, 2014. The City Council approved the Application pursuant to the adoption
of Ordinance 14-0-738 (“the Decision™). The Decision was appealed to the Land Use Board of
Appeals (LUBA). In a Final Opinion and Order dated January 6, 2015, LUBA remanded the
Decision to the City for additional findings addressing the following: (a) municipal water capacity to



serve the future development of the subject property; and (b) Statewide Planning 16 (Estuarine
Resources) (“the LUBA Remand”).

The subject property is approximately 13.33 acres in size and is undeveloped. The subject property
fronts on the North Bank Chetco River Road right-of-way. The Decision includes the annexation of
the aforementioned County right-of-way into the City. Municipal water is available to the subject
property pursuant to a 14" water main located in the North Bank Chetco River Road right-of-way.
Pursuant to the Application, the proposed zoning of the subject property will be Two-Family
Residential (R-2). As asserted during the proceedings before the Planning Commission and City
Courcil, the maximum development potential for the subject property is 59 residential units.

B. Availability of Water Relative to Capacity.

As set forth above, the maximum potential number of dwelling units is 59. The U.S. Geological
Survey estimates that in-house use averages between 80 to 100 gallons of water per day for each
person. The largest household use is flushing toilets followed by showers and baths. Oregon
Water Resources Department, Water Well Owner’s Handbook, March, 2010, Pg. 10. The
foregoing is consistent with the City of Brookings Water Master Plan Update, April, 2014
(Water Plan), which states the average gallons per capita per day usage to be 77.8 gallons. Water

Plan, Pg. ES-1.

The average household size in the City is just under 2.5 persons pursuant to the Water Plan.
Consequently, 59 units would result in approximately 148 occupants of the subject property (59
X 2.5 = 147.5) for an approximate total daily water usage of 14,800 gallons. Pursuant to Loree
Pryce, the City’s Public Works/Development Services Director, the City’s municipal water
system has a current capacity of 2.1 million gallons per day. In 2014, the City’s average annual
water demand was 0.951 million gallons pcr day with a peak day (August 18, 2014) usage of
1.847 million gallons per day. The addition of the 59 dwelling units should increase the average
daily usage to approximately 0.966 million gallons per day and the peak day usage to 1.862
million gallons per day. It is important to note that the average annual rainfall in the City is
approximately 75 wches. Consequently, no significant irrigation use of domestic water is
anticipated for landscaping. Therefore, the municipal water system has capacity to serve the

future development of the subject property relative to capacity.

Furthermore, Ms. Pryce confirmcd that the existing 14" water main located in the North Bank Chetco
River Road right-of-way may be utilized to provide water service to the subject property, as
developed. Inparticular, Ms. Pryce confintned that the aforementioned water main has more than
enough capacity for the development of the subject property (i.e. 59 residential units).

Please do not hesitate to contact me if you have any qucstions, comments or concerns regarding this
matter. Your attention to this matter is greatly appreciated.

HUYCKE O’CONNOR JARVIS, LLP

DANIEL O’CONNOR, OSB No. 950444



PUBLIC WORKS/DEVELOPMENT SERVICES DEPARTMENT
898 Elk Drive, Brookings, OR 97415
(541) 469-1138, Fax (541) 469-3650, TTY (800) 735-1232

March 27, 2015
Revised the March 10, 2015 letter per comments on occupancy

Dan O'Connor

Huycke O'Connor Jarvis, LLP
823 Alder Creek Drive
Medford, Oregon 97504
da medfordlaw.net

Re: LUBA Remand for Mahar/Tribble Development
Dear Dan,

Please refer to the following responses to the questions you presented in the March 10, 2014 letter
to City of Brookings.

Q1. How much water does a residential dwelling unit generally use on a daily basis?

Response: The current water master plan adopted in 2014 states 77.8 gallons per capita day
(gpcd) for fiscal year 2011-12 evaluation.

2. How much water do you anticipate a fully developed 59-unit residential
development would use on a daily basis?

Response: A conservative number representing an average single family residential water
use value is 100 gpcd for a household. The average household occupancy is roughly 2.5
people per household in Brookings, Oregon. Therefore 59-units would use
({2.5x59,000x100)/1exp6)) or 0.015 mitlion gallons per day (MGD) on average.

3. Does the City have sufficient capacity to serve the anticipated 59-unit residential
development relative to the capacity of the City’s municipal water system?

Response: Yes, the City's 12" and 14" transmission main and distribution pumps are
capable of conveying the additional demand of 0.015 MGD or to this development.

4. What is the City’s current municipal water capacity in terms of providing water on a
daily basis?

Response: The water distribution pumps operate at a maximum of 2.1 MGD at their current
settings.

P:\Public Works\Development\Tribble Page 1



City of Brookings

PUBLIC WORKS/DEVELOPMENT SERVICES DEPARTMENT
898 Elk Drive, Brookings, OR 97415
S. What is the current average citywide daily water usage? Water use varies
throughout the year.
Response: In 2014, the City's average annual water demand was 0.951 MGD with a peak
demand the month of August 18, 2014 of 1.847 MGD for the entire City wide water
consumption.

6. May future development on the subject property utilize the 14” water main located
in the adjacent right-of-way?

Response: Yes, the 14" water main can be utilized for water service to the development
site.

7. Is the 14” water main of sufficient size to serve the potential future development of
the subject property relative to other existing users of said water main?

Response: Yes, the 14" water main has more than enough capacity for this development.

8. Opponents of the Application have indicated that the City has insufficient water to
serve the subject property. The foregoing allegation is based on an assertion that the City
has “curtailed” or “denied” water supplies to the City golf course {Salmon Run Golf Course).
Is aforementioned allegation accurate? Please explain.

Response: The City has never provided or denied water service to teh Saalmon Run Golf
Course. There is no relationship between Satmon Run Golf Course and the City's water
supply. Salmon Run Golf Course is on the opposite side of the Chetco River from the City's
water system. The City has explored opportunities to provide water to Salmon Run Golf
Course by establishing a new point of diversion on the opposite side of the river, or
extending water service from Harbor Water District who is the water purveyor on the south
side of the Chetco River. As of this writing, the operators of Salmon Run Golf Course have
stated that water service from the City is not needed.

If you have any further questions in this subject, please feel free to contact me at (541)469-1138.

Attachment(s): Letter dated March 10, 2014
Cc: City Manager

Planning Manager
Public Works Supervisor

P:\Public Works\Development\Tribble Page 2



MEMORANDUM

TO: Loree Pryce, PE
Public Works and Development Scrvices Director
City of Brookings
898 Elk Drive
Brookings, Oregon 97415

FROM: Dan O'Connor
Huycke @'Connor Jarvis, LLP
823 Alder Creek Drive
Medford, Oregon 97504

RE: File Neo. ANX-1-14

DATE: March 190, 2015

Dcar. Mis. Pryce:

This firm represents MaharTribble, LLC, an Oregon limited liability company, being the
applicant (“the Appiicant™) in the above-stated land usc matter. Applicant is ihe owner of certain
real property cominonly knowna as Township 40 South, Ragge 13 West, Section 32D, Tax Lots
1300 and 2600 (“the subject property™). The purpose ot this Memorandum is 10 ascertain the
availability of City te serve the potential futuse development of the subject property,

A. Backgreund.

The Jand use application iacluded: (a) annexation of the subject property inte city limits; {b)
amending the comprehensive plan designation for the subject preperty fiom
Commercial/Industrial to Residential; and (c)} changing the zoning designation of the subject
preperty from Commercial/Industrial to Two-Family Residential (R-2) (“the Applicaiion”). A
public hearing was held befors the City of Brockings City Council on September 8, 2014, The
City Council appreved the Application pursuant to the adeption of Ordinance 14-O-738 (“the
Pecision™). The Dacision was appealed to the Land Use Board of Appeals (LUBA). In a Final
Opinion und Qrder dated January 6, 2015, LUBA remanded the Decision to the City tor



addigonal findings addressing the following: (a) munioipal water capacity to serve the tuture
development of the subject property, and (b} Statewide Planning 16 (Estuarine Resources) (“the
1.UBA Remand™).

The subject property is approximately 13.33 acres in' size and is undeveloped. The subject
property {ronts en the North Bank Chetce River Road rght-of-way, The Decision includes the
annexatior of the afcrementioned County right-of-way into the City. Municipal water is
available 1o the subject property pursuant e a 14 water main located in the North Bank Chetco
River Read right-of-way, Pursuant to the Application, the proposed zening of the subject
properiy will be Two-Family Residential (R-2). As asscrted during the proceedings before the
Planning Commission and City Couucil, the maximum development potential for the subject
property is 59 residential units.

B. Questious.

In ovder to comply with the LUBA Remand instructions conceming wmunicipal water capacity,
will you please answer the fullowing questions:

1. How much water does a residential dwelling unit generally use on a daily basis?

o

2 How much water de you anticipate a tully developed 59-unit residential develepment
would use on a daily basis?

54 Does the City have sufficient capacity to serve the aniicipated 59-unit residential
- relative 10 the cavaciiy of the City's munivipal water sysizm?
1at s the City’s cuwrrend municipal water capacity in temms ol providing water on a

4. Wi

daily pasis”?
f3the 147 warer main of suificient sz w0 serve the '34‘1-‘:"7“3»1 f".:'a;u dzvelopment of the
subject property relative to other

Opponeuts of the Applicaiion have mndicated that the City has insutficien: watsr to serve
the auhjk,(,t property The foregoing allegation (s based o an assertisn tha! the City has
“curtailed™ or “demicd” water supplics to the City golf course (Saimoa Run Golf Coeurse).

{s atoremzntioned allegation accurate? Please explain.

Your attention to this matter is greatly appreciated.

MUYCKE OPCONNOR JARVIS, LLP



2. Statewide Planning Goal 16 (Estuarine Resources).

The Chetco River Estuary Boundary runs along the eastem boundary of the subject
property (See Record, 604)." Pursuant to the LUBA Remand, findings assessing potential
Impacts to estuarine resources and measures to prevent such impacts are required. As directed
by LUBA, the relevant provisions of Statewide Planning Goal 16 are set forth as follows:

1. Unless fully addressed during the development and adoption of comprehensive
plans, actions which would potentially alter the estuarine ecosystem shall be
preceded by a clear presentation of the impacts of the proposed alteration. Such
activities include dredging, fill, in-water structures, riprap, log storage,
application of pesticides and herbicides, water intake or withdrawal and effluent
discharge, flow-lane disposal of dredged material, and other activities which
could affect the estuary’s physical processes or biological resources.

The impact assessment need not be lengthy or complex, but it should enable
reviewers to gain a clear understanding of the impacts to be expected. It shall
include information on:

a. The type and extent of alterations expected;

b. The type of resource(s) affected,

¢. The expected extent of impacts of the proposed alteration on water quality and
other physical characteristics of the estuaiy, living resources, recreation and
aesthetic use, navigation and other existing and potential uses of the estuary,; and
d. The methods which could be employed to avoid or minimize adverse impacts.
Goal 16; Implementation Requirements 1.

The approval of the Application and any resulting future development of the subject
property will have no significant adverse impact on Chetco River estuarine resources. The
Estuary Boundary is the line of Mean Higher High Water (MHHW). The Estuary Boundary is
delineated on maps prepared by Donald G. Porior, an Oregon registered professional cngineer
(See Record, 604-6860). There has been no dispute conceming the accuracy of the Estuary
Boundary mapping and, therefore, mapping is an accurate representation of the Estuary
Boundary. The resource to be protected is the Chetco River estuary.

The approval of the Application will not alter the Chetco River estuarine ecosystem and
that the estnary resources shall be protected. First, no activities contemplated by Goal 16 are
proposed, anticipated or probable as a result of the approval. Such activities include dredging,
fill, in-water structures, riprap, log storage, application of pesticides and herbicides, water intake
or withdrawal and eftlucnt dischargc, flow-lane disposal of dredged material or other activities
that could affect the estuary’s physical processes or biological resources. It is important to note
that the fill being placed on the subject property is based upon a CLOMR-F previously issued by
FEMA and is not within the scope of the Council’s review of the Application. In any event, no
fill dcposited on the subject property will be placed within the Estuary Boundary.

No future development on the subject property will occur within the Estuary Boundary.

' Record references are to the LUBA Record.



Furthermore, a riparian buffer between the Estuary Boundary and future development on the
subject property shall be maintained providing protection from possible adverse impacts
generally assoctated with residential development (See Record, 604). The application of
pesticides and herbicides shall not be ailowed within the riparian buffer. Future development of
the subject property shall be served by municipal water and sewer services. Accordingly, no
water intake or effluent discharge into the estuarine resource shall occur. Storm water
conveyance shall be conducted in accordance with City standards and other applicable agencies
minimizing potential adverse impacts on the estuarine resource. The maintenance of the riparian
buffer along the Estuary Boundary will preserve the aesthetic and recreational characteristics of
the estuarine resource. Navigational uscs of the estuary will not be impacted by the approval of
the Application.

The other potential use in conjunction with the estuary is the stockpiling of dredged
materials. Specifically, Goal 16 of the City’s Comprehensive Plan (BCP) provides for the
protection of potential areas for the stockpiling of dredged materials (“DMD Sites™). A map
depicting the DMD Sites is included in the record. Goal 16 of the BCP relating to DMD Sites is
implemented pursuant to Section 17.72.050 of the City of Brookings Land Development Code
(BLDC), which states as follows:

17.72.050 Priority dredge material disposal sites (DMD).

A. Purpose. The purpose of DMD subareas in marine activity zones is to protect
essential DMD sites from incompatible and preemptive uses that could limit their
ultimate use for deposit of dredge material, and thereby limit the Port of
Brookings and the Corps of Engineers from maintaining a navigable channel in
the Chetco.

B. For subareas designated DMD, the following standards shall apply.

1. Structural improvements (e.g., construction of buildings) or other alteration of
topography that would preempt use of the site for the amount of DM® planned
will be prohibited until such time as alternative sites providing cquivalent
capacity to meet five-year disposal needs (within convenient reach of planned
dredging projects) have been identified; and these alternate sites have been
protected by plan amendment.

Based on mapping provided by Applicant’s engineer, DMD #3 is located at the extreme
southern portion of the subject property adjacent to the Snug Harbor inlet. In order to preserve
and protect DMD #3, Applicant has stipulated to maintain the extreme southern portion of the
subject property identified on the Site Map (Record 604) as the "Area Established in
Comprehensive Plan as DMD 3" as open space. Consequently, no future development will occur
in this protected area consistent with BLDC 17.72.050 and Goal 16.

In addition to the foregoing, the subject property is currently zoned Commercial (C-1)



and Industrial (I), which allows for a more intensive use of the subject property than the
proposed Two-Family Residential (R-2) zoning designation. Thus, the proposed downzoning of
the subject property reduces the potential for adverse impacts on the estuarine resource in that
industrial uses are often incompatible with the protection of environmental resources.

Any fiture restoration of Ferry Creek could potentially impact estuarine resources but
there are sufficient safeguards in place to prevent adverse impacts as a result of such work. Ferry
Creek traverses the subject property entirely within a pipe. Community stakeholders have
expressed a desire that the Ferry Creek sweambed be restored on the subject property. The
owner of the subject property has also expressed a willingness to restore the streambed.
However, it is important to note that there is no requirement that the owner restore the
streambed. Furthermore, the restoration of the streambed is not required for the development of
the subject property. In short, the restoration of the Ferry Creek sweambed on the subject
property would be a significant environmental benefit but such work must be conducted
prudently to avoid adverse impacts on estuarine resources, The Applicant testified that no such
work would occur without the appropriate review and permit(s) from the participating state and
federal agencies. Specifically, such work will require a joint permit from the Army Corp of
Engineers (“the Corp™) and the @regon Department of State Lands (DSL). The aforementioned
permit process requires Endangered Species Act (ESA) compliance review by the National
Marine Fisheries Services (NMFS) as well as review by the Oregon Department of Fish and
Wildlife (ODFW). The aforementioned extensive review process witl ensure the protection of
the estuarine resource in the event the Ferry Creek stream restoration occurs.

Based on the foregoing, there is substantial evidence in the record demonstrating that the
Statewide Planning Goal 16 Estuarine Resources will not be adversely impacted from the
approval of the Application and future development allowed consistent with the approval.
Furthermore, the area designated for future development on the subject property is sufficiently
buffered from the Estuary Boundary to mitigate unforeseen development impacts and to maintain
the recreational and aesthetic characteristics of the estuary. Also, estuary dcpendent resource
sites, in this case DMD #3, shall be preserved consistent with Goal 16 of the BCP.
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