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Legislative entrenchment refers to the procedure by which one legislature insulates its acts from repeal or emendation through binding requirements on a subsequent legislature.  It is commonly viewed as a tenet of U.S. Constitutional thought that legislative entrenchment is an unconstitutional legislative procedure.  Although this principle appears clear to many academics, recent scholarship has surfaced that questions this commonly held belief.

This thesis will reaffirm the validity of anti-entrenchment principles through examining the framer’s opposition to supermajoritarian requirements and key Supreme Court opinions.  The study will introduce the area of substantive entrenchment, which tackles the ambiguity that surrounds some policy issues that effectively become entrenched in the law, an area that has seen little research. Further discussion investigates the public trust doctrine, a theory with its foundation in anti-entrenchment philosophy that allows the current legislature to act freely when dealing with some private contracts. The conclusion will be reached that although a few issues are beyond the government action, the public trust doctrine is a legitimate tool for legislatures and courts to use that will shrink the areas where substantive entrenchment is valid.    
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I. Introduction

A bill is introduced to Congress banning the sale of all alcohol, effectively reinstating prohibition.  The majority coalition of representatives and senators are aware that the passage of this legislation will surely lead to their defeat in the upcoming election. Furthermore, the next set of elected officials will certainly repeal this prohibition law.  Their dedication to the prohibition legislation, however, cannot be quelled by such information. With this knowledge, the congressmen add a provision to the bill that requires a 2/3 majority to either repeal or amend the legislation.  The bill passes by a simple majority, and is effective before the next set of congressmen arrive in Washington D.C.


Now imagine an extremely divisive issue, such as assisted suicide.  For years, Congress has battled back and forth on the issue, never able to find a compromise.  When in power, the Democratic Party will legislate for the patients right to choose, while the Republican Party consistently criminalizes the practice.  Finally, the Republican Party gains a significant majority in both houses and bans all forms of assisted suicide, and seeing their chance to end the debate, includes language in the legislation that bans assisted suicide forever.


Can a legislature act to restrict the actions of the future? This procedure is generally referred to as legislative entrenchment.  It is commonly believed that a legislature cannot act in such a manner.  Most scholars believe that every legislature enjoys a certain level of sovereignty, a right to create legislation without the burden of a past legislature binding the process.  Certain current scholarship, however, questions the general assertion of legislative entrenchment as unconstitutional.
 

These advocates argue that legislative entrenchment is both constitutional and normatively beneficial.  They point to instances where the Constitution cements certain items against repeal by the future, and also highlight the supermajoritarian amendment process as evidence that the founders believed in the principle of entrenchment. Entrenchment advocates further claim that since the power to entrench ordinary legislation was not banned by the Constitution in the manner that ex post facto laws or export taxes were banned, it must therefore be Constitutional.  

Normatively, legislative entrenchment supporters claim that the process creates governmental stability through an increased strength of commitments and agenda control, as well as increased predictability that will streamline the flow of legislation.  They contend that legislative entrenchment will only effect the legislation that garners sizeable support, leaving Congress with the ability to focus of the tough and divisive issues.
  

The case made by these scholars deserves attention, for if their views were to be accepted, the US form of democratic government would be in disarray. The basic operation of entrenchment takes away the right of the future to operate freely, an issue pro-entrenchment reasoning seems to overlook.  The ability to operate freely is implicit in the operation and creation of legislation.  Congress needs the ability to act on a multitude of subjects at any one time, according to the urgency of the matter.  Legislative entrenchment, rather than streamlining the legislative process, would cause massive disruptions in the operation of Congress.  If some issues were barred by a supermajority requirement, or worse, barred completely, Congress would lose the versatility necessary to its operation.   

This thesis attempts to rebut the arguments for entrenchment, but also analyzes the reasons why the entrenchment debate is ongoing. What if the Oregon State Legislature granted one million acres of land to Weyerhaeuser for the expansion of the timber industry? Is Nevada free to grant the right to strip-mine 5,000 acres of land to a private contractor?  Could the legislature repeal these grants of land?  These questions, as well as the overall constitutionality of legislative entrenchment, will be addressed in the following analysis. 

Section II offers an overview of the theory of generational sovereignty, which is the foundation of anti-entrenchment principles.  The section then analyzes the definition of entrenchment and proposes three separate categories of legislative entrenchment: absolute, procedural, and substantive. Section III explores the foundation of the United States, examining the opinions of the framers of the Constitution concerning the supremacy of simple majoritarianism, as well as their beliefs regarding the free operation of the legislature.  Section IV surveys the Supreme Court’s opinion of legislative entrenchment and its shifting analysis of the powers of the legislature. Section V provides a deeper analysis of substantive entrenchment, the blurry area of entrenchment that provides one reason for the continued debate.  This section also introduces the theory of the public trust doctrine. The public trust doctrine, with its anti-entrenchment foundation, will be a tool that gives the legislatures and courts the ability to shrink the acceptable area of substantive entrenchment.  Finally, Section VI will provide a brief overview of the arguments articulated in the previous sections, recapitulating the unconstitutionality of legislative entrenchment.  

II. Background
The son shall not suffer for the iniquity of the father, nor the father suffer for the iniquity of the son; the righteousness of the righteous shall be upon himself, and the wickedness of the wicked shall be upon himself








Ezekiel 18: 19-20

Under the U.S. system of legislation, as set forth in the Constitution, every law must first start as a bill. The bill begins by being introduced by a member of one of the two chambers of Congress. After the bill has traveled through committee it comes to the floor for a vote. Congress is traditionally majoritarian, so, simply stated, for a bill to become a law it must garner a majority in both the House of Representatives and the Senate before it can be sent to the President for approval.
 However, the Constitution does not prescribe the necessity of a simple majority to pass the legislation. The methodology of voting and the rules surrounding legislation are not established by the Constitution. The Constitution provides, “Each House may determine the Rules of its Proceedings.”
 Therefore, voting rules are subject to change. The ambiguity surrounding voting has led to much discussion regarding the constitutionality of a practice known as legislative entrenchment.


Legislative entrenchment refers to the procedure by which one legislature insulates its acts from repeal or emendation through binding requirements on a subsequent legislature.
 For example, suppose a bill is introduced banning the sale of pretzels within Park A. It passes both chambers and is signed by the President. At the end of this legislation, however, a clause was included stating that only a 4/5 majority of both chambers can repeal or amend this legislation. Even worse, the clause could state that no future legislature can ever repeal or amend this legislation by any means. The law therefore becomes “entrenched,” without a mechanism other than a constitutional amendment to rescind or amend the law. 


A perfect example of what does not constitute legislative entrenchment is the Senate Cloture Rule.  The Cloture Rule, Senate Rule 22, is the legislative tool that ends debate on an issue.  Currently, to stop debate in the Senate and force a vote on the debated legislation, a cloture motion must receive a 3/5 majority vote. Upon first glance, the Cloture Rule appears to be the epitome of entrenchment, for it is a rule from 1917 that seems to be binding upon the actions of the current generation, making ordinary legislation harder to pass.  If Rule 22 required a supermajority vote to amend or repeal the rule, then it would be considered legislative entrenchment, for it would mean the former legislature entrenched the rule by prescribing a binding supermajority procedure for future action.  However, this is not the case.  In 1975, the Senate voted 51-42 to uphold that a simple majority could close debate on a rule change.
  Not all requirements of a supermajority are entrenchment, only requirements that cannot be abrogated by a simple majority.  The statute must, in exacting terms, bind the hands of the future legislature.

To understand why legislative entrenchment is troublesome and unconstitutional, it is necessary to understand the foundations of generational sovereignty. Generational sovereignty theory discusses the actions of the current generation and how one generation operates in regard to future and past generations. Doctrines of generational sovereignty provide the theoretical framework for the discussion, for legislative entrenchment operates as a tool for the present generation to bind the hands of those in the future. 

A. Generational Sovereignty

Generational sovereignty theory attempts to answer the question of what we owe to future generations. Are there restrictions on how one generation should operate with respect to the next?  Generational sovereignty debates commonly arise when discussing the use or abuse of natural resources. The dialogue addresses the desire to leave our children and grandchildren a habitable earth. In addition, philosophers have long addressed the political obligations owed to future generations. John Locke wrote that, “whatever Engagements or Promises any one has made for himself, he is under the Obligation of them, but cannot by any Compact whatsoever, bind his children or Posterity."
 The inability of a man to bind his children or posterity by a current contract is a common thread running through the thoughts of many philosophers.
 

Future generations and the rights we bestow upon them were not absent from the mind of the founders of the U.S. Constitution. The Preamble of the Constitution, “secure[s] the Blessings of Liberty to ourselves and our Posterity”(emphasis added). The founders were not only creating a better and stronger Constitution for themselves, but also for the well-being of their posterity. After the Constitutional Convention, framer George Mason argued that the delegates to the ratifying conventions should view, “through the calm sedate Medium of Reason, the Influence which the Establishments now proposed [the U.S. Constitution] may have upon the Happiness or Misery of Millions yet unborn.”
  Alexander Hamilton, in the Federalist Papers, wrote of, “that fundamental principle of republican government, which admits the right of the people to alter or abolish the established constitution whenever they find it consistent with their happiness.”
 The framers believed that the freedom of the future generations should not be completely abridged by their current actions. The framers of the Constitution were thinking toward the future and were aware of the rights bestowed to their posterity. 

Further evidence of this regard for the sovereignty of later generations is found in a letter from Thomas Jefferson to James Madison. The broader correspondence of which the letter is a part of embodies a discussion of political philosophies between two of the most important founders of the United States. Jefferson poses the question of, “[w]hether one generation of men has a right to bind another.”
  Jefferson first stresses that he believes "that the earth belongs in usufruct to the living."
 He believes that the current generation is in absolute control, but only to the extent that it neither harms nor wastes the interests under its control. He questions the right of the past to dictate policy, or even to dictate a Constitution, for those in the future.
 

Legislative entrenchment is a tool to bind the hands of legislatures in the future. In the same light, the freedom a present legislature possesses can also be viewed as a right bestowed upon it by past incarnations of legislatures by abstaining from entrenching legislation. Respect for the past and for the future runs through U.S. Constitutional theory and was clearly a central concern of the founders. It is because of this care for posterity that the concept of legislative entrenchment is of such importance. Before examining more deeply the prevailing anti-entrenchment principles that are at the foundation of the U.S., it will be necessary to clarify the terms that will be used in the ensuing discussion. 

B. Definitions 

I. Constitutional Entrenchment
For a variety of reasons, one must distinguish between constitutional and legislative entrenchment. The Constitution itself incorporates one example of entrenchment, the Senate suffrage clause in Article V. That clause, framed as an exception to normal Article V amendment process, provides that, “no state, without its Consent, shall be deprived of it’s equal Suffrage in the Senate.”
  This rule is constructed in such a manner as to be nearly impossible to revoke. No state would voluntarily give up equal suffrage in the Senate, and, without the state’s consent, the clause cannot be amended or repealed. 

Furthermore, the Article V amendment process itself entrenches through supermajority restraints the text of the Constitution.
 Advocates of entrenchment identify these explicit instances of constitutional entrenchment as evidence that entrenchment was indeed not a foreign concept to the framers of the Constitution, and should be considered a constitutionally accepted action in all its forms – including legislative entrenchment.

The key difference between constitutional and legislative entrenchment lies in the distinction between legislation and a constitution.
  The Constitution was established to protect some matters from ordinary legislative action (i.e. legislation created by Article I, Section VII process).
  The amendment process, which requires a 2/3 majority of both chambers and a 3/4 majority of the state legislatures, was established to make the act of constitutionally binding future generations much more difficult than ordinary legislation.
 Legislative entrenchment effectively makes the entire amendment process irrelevant. If one legislature can bind the future by simple legislation, why propose such a constitutional amendment process? 
II. Legislative Entrenchment 


The above example of forbidding the sale of pretzels is an example of procedural entrenchment.
  Procedural entrenchment refers to the passage of legislation that prescribes a process more difficult than simple majority rule to repeal or amend. The process can be anything from requiring a 3/5 supermajority upon repeal to the extreme example of requiring unanimous approval for emendation or repeal. Procedural entrenchment, therefore, offers the future legislature the chance to override the past, but only by procedures more difficult than enacting ordinary, majoritarian legislation. 

There are methods other than simple voting requirements that effectively entrench legislation. One such method is called absolute entrenchment, when the right of emendation or repeal is denied forever. For example, in Newton v. Commissioners, the legislature “permanently established” a local county seat in the town of Canfield, ostensibly a nonreversible policy commitment.
  Absolute entrenchment, unlike procedural entrenchment, offers the future legislature no option for repeal or amendment. The distinction between these two types of entrenchment will prove useful in assessing the overall constitutionality of the principles of legislative entrenchment. 

Scholars do not typically venture beyond these two types of entrenchment when analyzing legislative entrenchment principles.
  A new category, substantive entrenchment, should be introduced to entrenchment literature. Some types of legislation take away the right of future generations (and their legislative representatives) to operate as freely as the current legislature, realistically binding their actions, but do so by content of the legislation rather than by additional voting requirements. Substantive entrenchment is unlike the other two categories because it neither uses supermajority requirements nor explicitly prohibits future action, but rather binds the hands of the future through the distinctive content of the legislation. Analyzing issues of substantive entrenchment will provide needed clarity to a confused line of precedents that entrenchment theorists have tended to ignore. 

Some argue that any action by a legislature effectively entrenches legislation, for it will make subsequent action harder because of the politics of readdressing legislation. Thus substantive entrenchment would consist of all legislation, for any legislation passed will place constraints, political or economic, on the future legislature. Although such practical impediments may be the inevitable result of all, or most, legislation, legislative entrenchment includes only those instances where there are binding requirements cast upon future legislatures.
  “Binding” requirements encompass all requirements that the legislature cannot legally waive or bypass, not requirements that would place a merely political or economic burden on later legislatures.  Put another way, binding requirements cannot be overcome by a motivated majority, no matter how inspired the majority may be.

A key example of such a “binding requirement” in regards to substantive entrenchment is when one legislature grants rights of land to private citizens. Under Article I, Section 10 of the Constitution, the state cannot passing any “[l]aw impairing the obligation of contracts.”
  Because such grants of land are understood to be contracts between the government and the grantee, the content of such legislation cannot be repealed or amended, for doing so would be unconstitutional.
 Restricting the definition of legislative entrenchment, including substantive entrenchment, to cases involving binding requirements, provides clearer understanding of how the U.S. Constitution and the Supreme Court view legislative entrenchment. 

Debating the constitutionality of absolute and procedural entrenchment provides an opportunity to present a clear argument against the entrenchment of ordinary legislation. The analysis of substantive entrenchment principles provides a framework for a discussion of the blurry areas mentioned above.  This dialogue will shift into a discussion about the public trust doctrine, a theory with its foundation in anti-entrenchment principles, that grants the legislatures and courts the power to act in some contract matters.  The public trust doctrine will be viewed as a means to minimize the areas where substantive entrenchment is permitted. 

The following section will outline the framers’ opposition to principles of entrenchment and the connection between support for majoritarianism and anti-entrenchment ideals. This section discusses absolute and procedural entrenchment, as they are easiest to connect to basic majoritarian and generational sovereignty principles. The concept of majority rule was important to the framers, especially after their experience with unsuccessful supermajoritarian rules that crippled the Articles of Confederation. The framers’ debates over the role of legislative majority rule provide one foundation for the conclusion that entrenchment of ordinary legislation is an unconstitutional use of power.

III. Legislative Entrenchment and 

the Founding Fathers
[T]he legislature, being in truth the sovereign power, is always of equal, always of absolute authority: it acknowledges no superior upon earth, which the prior legislature must have been if its ordinances could bind a subsequent parliament. 







William Blackstone
This section provides examples from the works of the founding fathers and their predecessors to support the theory that the framer’s intent forbids entrenchment of ordinary legislation. First it is necessary to establish that these sources are considered an authority, or at least given significant weight, when debating the current state of the Constitution. The discussion below will outline the theories of constitutional interpretation and the arguments for why the framers’ words and writings and those of their predecessors are of importance. The section then presents the philosophy of the framers of the Constitution, as well as the philosophies of one important theorist, William Blackstone, who influenced the foundations of U.S. Constitutional theory.  The section ends by analyzing the debates surrounding the creation of the Constitution and the anti-entrenchment principles espoused during these discussions.

A. Constitutional Interpretation
Scholars primarily fall into two camps when it comes to constitutional interpretation: the Originalist camp and the Pragmatist camp. Originalism is a theory of interpretation that considers the text and structure of the Constitution as the sole determinants of constitutionality when evaluating constitutional questions. A corollary of originalism is textualism, which is the originalist theory that considers not only the constitutional text, but also the words and actions of the founding fathers as primary, binding law. Pragmatists, in contrast, believe that the Constitution is filled with gaps that today’s government and courts are meant to fill. They will strike down precedent when it seems outdated, changing the interpretation of the Constitution to meet the evolving needs of society. To express the difference simply, Pragmatists follow the times, while Originalists refer strictly to the original text.
 


A theory of strict originalism is difficult to swallow. Some provisions of the Constitution undeniably addressed specific, imminent problems only and were not intended to remain binding in their literal sense forever. For instance, the Seventh Amendment provides that “In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved.”
 The requirement of a twenty-dollar minimum for a trial could have been, but was not, written to account for inflation, such as with a clause after the amount stating, “or the modern equivalent.” 

The framers were shackled with specific, immediate interests that had to be addressed in order to create a ratifiable Constitution. Therefore they created both a document intended for interpretation and a document requiring us to be the interpreter. Both specific provisions and malleable sections were added, such as the Seventh Amendment $20 requirement and the “necessary and proper” clause respectively.
  The framers left it to us, their posterity, to construe the meaning and implications of the Constitution. The Constitution was meant, as John Marshall said, “To endure for ages to come, and consequently, to be adapted to the various crises of human affairs.”
  The pragmatist theory of interpretation best reflects the truth acknowledged Marshall’s opinion. 

Although the nation continues to transform and evolve, the basic structure of the U.S. bicameral legislature and the mechanisms for enacting legislation has remained relatively unaffected for the past 230 years. The sections of the Constitution most pertinent to the entrenchment debate, sections 5, 7, 8, and 9 of Article I, have remained unchanged. Therefore it is of importance to carefully consider the actions and words of the framers, especially in regard to Articles I through VII, as items relevant to the evaluation of the constitutionality of modern activities and proposals.  

However, the participants in the democratic process and our treatment of those participants have evolved, and our Constitution is designed to accommodate such evolution. It is important to consider the founders intent; their principal intent, however, was precisely that the document remain “living.”  In other words, the original intent of the founders was for the future not to focus unduly on original intent. 

Therefore the base for this paper is a Textualist-Pragmatist theory of interpretation. This theory of constitutional interpretation stems from the belief that scholars should 1) respect the intent of the framers, especially as to topics involving the basic principles of our democracy such as bicameralism, federalism, and the enactment of legislation, and 2) respect the intent of the framers to create a malleable document. Later examination of U.S. Supreme Court Cases will examine how some interpretations have changed over time, which requires a Pragmatist interpretation. But reverence should be given to the democratic ideals of the founders.  In either light, the framer’s ideas deserve closer examination.

The following section provides examples from the works of the founding fathers and their predecessors to support the theory that the framers’ intent does not permit the entrenchment of ordinary legislation. The highly regarded theories of the late 18th Century legal writings of William Blackstone will aid in the analysis of the founders’ intent, as will examination of the notes taken at the Constitutional Convention.  Investigation of these texts supports the conclusion that the founders did not believe in the ideal of entrenchment, but instead followed the ideal of continuing majoritarianism. In light of these founders’ opinions and an analysis of the text of the Constitution, the support of the principle of legislative entrenchment advocated by some modern theorists appears increasingly unconvincing.

B. Founding of U.S. Constitutional Thought

The Constitution could not have been written without the founders being well versed in constitutional theory. Founders such as Jefferson, Madison, Hamilton, and Franklin educated themselves in the preexisting philosophies of democratic theory, from Locke to Bacon.  Some of the most important principles were garnered from the writings of William Blackstone, who wrote about the inner workings of British Law. Book One of his Commentaries of the Laws of England handles the British form of government and the “absolute right of individuals,” and contributes most to the anti-entrenchment discussion. Examination of these philosophies is essential for understanding of the foundation of our Constitutional thought.

Some scholars point to the differences in structure between the US and British system as a reason to forego analyzing such theorists as Blackstone. Although our country was already breaking from the English grasp, legal scholars still held British legal philosophies in high esteem. Regarding Blackstone, John Marshall, the first Chief Justice of the Supreme Court, stated that, “these books are in the hands of every student. Legal opinions are formed upon them, and those opinions are afterwards carried to the bar, the bench, and the legislature.” The ideas stated by Blackstone, therefore, “are entitled to respect.”
  These theories and histories of English Law would provide the educational foundation for the Constitution.
  


The English Parliament is very similar to the U.S. Congress in its procedural rules; therefore assessing the English process for enacting legislation is important to better understand the foundation of the U.S. legislature. For example, both the House of Commons and House of Representatives have the responsibility of the introducing tax legislation, and both have intricate committee systems to deal with legislation.
  Given these striking similarities, the language in which Blackstone ends his section on the Parliament takes on great significance:

An Act of parliament, thus made, is the exercise of the highest authority that this kingdom acknowledges upon earth. It has power to bind every subject in the land… it cannot be altered, amended, dispensed with, suspended, or repealed, but in the same forms and by the same authority of parliament: for it is a maxim in law, that it requires the same strength to dissolve, as to create an obligation (emphasis added).

In that final sentence, Blackstone offers a definition of the anti-entrenchment principle. Entrenching legislation purports to demand a greater strength to dissolve an obligation than to create one, which clearly contradicts his concepts. Blackstone finds the act of entrenching legislation not simply uncommon, but as opposed to a foundational maxim of law. If a question arises as to what form of vote is needed, Blackstone closes that debate with his simplistic, yet telling, affirmation that “[i]n each House the act of the majority binds the whole.”
  Blackstone did not feel it necessary to defend the assertion of the illegality of entrenchment, for the assertion simply reiterated a commonly held presupposition of the legal community. 

As Blackstone stated in his introduction to his Commentaries, a legislature “acknowledges no superior upon earth, which the prior legislature must have been if its ordinances could bind a subsequent parliament.”
  Parliament and Congress are two different entities, but countless common strains exist, especially when dealing with the enactment of legislation. The next section will explore the role that majoritarianism, the same principle of majority rule espoused by Blackstone, played in the founding of the U.S. Constitution, and the connection between majoritarianism and anti-entrenchment.

C. Debating the U.S. Constitution
Documents from the debates during and after the Constitutional Convention provide a wealth of information regarding the intent of the American framers. During the summer of 1787 in Philadelphia, the delegates to the Convention disputed and debated the basic tenets of the future U.S. Constitution. From slavery to export tariffs, from extradition to titles of nobility, all issues were on the table for discussion. These proceedings are particularly worth mention and examination because of the meticulous notes taken by James Madison. Madison carefully documented the entire proceeding. He identified the speaker, and in his unique shorthand, copied down their opinions and the votes thereafter. The issues discussed at the convention, as well as the issues that were absent from discussion, raise doubts about the acceptability of entrenchment. 

It is worthwhile to explore the link between entrenchment and to the concept of simple majoritarianism. 
  The system of government established by the Constitution is not completely majoritarian.
  Presidential vetoes, equal suffrage in the Senate, the Electoral College; all of these provisions are not consistent with pure majoritarian principles. The framers worried about both minority and majority rule, and safeguarded some principles against the action of a simple majority. 

The importance of majoritarianism lies in the framers’ belief, as Roberts and Chemerinsky state, “in the principle of continuous majority rule when it came to the mechanics of enacting ordinary legislation.”
  The key term is “ordinary legislation.”  Ordinary legislation refers to the passage of statutes by the process established in Article I, Section VII of the Constitution.
  When examining supermajoritarian rules, it is best to think of the requirement as simply a partial entrenchment of the status quo.  If legislation in a given policy area cannot be passed without a 2/3 majority, for instance, then the status quo has been entrenched.

Both supermajoritarian requirements and other entrenchment efforts bind the hands of future generations, making ordinary legislation more difficult for current legislatures to pass. As Madison wrote of supermajoritarian constraints on ordinary legislation:

In all cases where justice or the general good might require new laws to be passed, or active measures to be pursued, the fundamental principle of free government would be reversed. It would be no longer the majority that would rule: the power would be transferred to the minority.

The connection between entrenchment and supermajority requirements will become increasingly clear through further examples.

One incident from the Constitutional Convention that reflects the connection between the anti-entrenchment doctrine and majority rule involved the defeat of a proposed revision that would have required a 2/3 majority to pass regular navigation acts. When the framers discussed navigation acts, some felt that only a 2/3 majority in both houses should be allowed to regulate maritime commerce.
  Southern states were worried that the industrial North would cripple the agricultural South through regulation and tariffs. A 2/3 majority would safeguard the South from this regulation.  

The provision at issue would have accomplished several results. The provision would have set up a supermajoritarian requirement, thus entrenching the status quo.  At the same time, the supermajority requirement would assure that any legislation so passed would thereafter be procedurally entrenched, for a supermajority would be required for emendation or repeal.
 The defeat of this measure, and the failure to enact any similar measures, can be taken as evidence of the framers’ disapproval of both supermajoritarianism and legislative entrenchment. 

In fact, one reason for the Convention itself was that “[g]reat inconveniences had… been experienced in Congress from the Articles of Confederation requiring nine votes [2/3 majority of the 13 states] in certain cases.”
 A seven-state majority was required to pass most legislation. However, legislation brought to the floor regarding “critical categories,” such as revenue, military, foreign policy, and commercial regulation, required a nine-state supermajority for passage. Attendance at Congress was commonly low, and the seven-state majority became more like a supermajority requirement, and the nine-state requirement nudged toward a requirement for unanimity.
   The framers were well aware of the problems the first Congress encountered, and rejected calls for supermajority requirements. 

Entrenchment statutes create situations inconsistent with the principles of a majoritarian system. Legislative entrenchment binds the hands of the future legislative majority, in a manner equivalent to that by which supermajority requirements bind the hands of the current simple majority. The framers’ emphasis on the rights of the majority imply anti-entrenchment stance as well. For when the rights of the majority (present or future) are compared to those of the minority, “it is surely better to let the latter be bound hand and foot than the former.”
  

Another debate at the Convention surrounded the addition of the ex post facto provision in the Constitution. The provision was added into Article I, Section 9, the part of the Constitution that presents a list of actions Congress is not allowed to take. An ex post facto law “renders an act punishable in a manner in which it was not punishable when it was committed.”
 The specific provision reads; “No Bill of Attainder or ex post facto Law shall be passed.”
 For example, a man burns a flag, but there is no law against that action.  Congress, five years later, passes a law criminalizing the act of burning that flag. The no ex post facto provision renders it unconstitutional to punish the flag burner under the new law for the past action.  Entrenchment advocates commonly use the ex post facto provision’s existence in the Constitution as proof that entrenchment is constitutional, for if it were unconstitutional it would have been added into Article I, Section 9.
  

Madison’s notes, however, indicate that the addition of the provision was itself unusual, and was regarded by many as unnecessary. Oliver Ellsworth of Connecticut claimed, “there was no lawyer, no civilian who would not say that ex post facto laws were void to themselves. It can not be necessary to prohibit them.”  Further, James Wilson of Pennsylvania worried that inserting ex post facto provisions would discredit the Constitution. “It will bring reflexions on the Constitution – and proclaim that we are ignorant of the first principles of legislation, or are constituting a Government which will be so.”
 Though it was finally added into Section 9, it was compromise that merited the addition, not principle. Entrenchment advocates are injudicious when they state that the failure to expressly forbid entrenchment establishes its constitutionality. It is more likely that, like the rule against ex post facto legislation, the rule against legislative entrenchment was understood to be elementary and self-evident. 

D. Summary

A clear understanding of the Constitution cannot be gained in the absence of a familiarity with both the education of the founders and the history of the document’s formation. At times, history is kind and provides us with irrefutable evidence. Such evidence against entrenchment is found when in the writings of William Blackstone, such as his assertion that, “it is a maxim in law, that it requires the same strength to dissolve, as to create an obligation.”
  Chief Justice John Marshall deemed Blackstone worthy of consideration; modern constitutional scholars would do well to heed his example. 


The concept of continuing majoritarianism is embraced by Blackstone, Hamilton, Madison, and delegates at the Constitutional Convention, and is a principle that deserves the utmost respect. If an earlier majority is allowed to entrench legislation, then, even if the people should later act using the ballot box to turn the earlier majority into a minority, the later people’s will will be defeated by that of the later legislative minority. The entrenched statutes will remain, effectively enforcing the minority’s policies. In short, entrenchment ultimately leads to the exercise of unauthorized, undeserved power.  The following section will analyze how the Supreme Court has responded to such concerns. 

IV. Legislative Entrenchment and 

The Supreme Court
But can [constitutions] be made unchangeable? Can one generation bind another, and all others, in succession forever? I think not… Nothing then is unchangeable but the inherent and unalienable rights of man.


Thomas Jefferson, Letter to Major John Cartwright

A. Background

Article III of the U.S. Constitution establishes the judicial branch and its authority to rule over the constitutionality of legislative action: “The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and treaties made, or which shall be made, under their authority.”
 The concept of judicial review, the right of the Supreme Court to review actions of the other branches as to their Constitutionality, is engrained in the structure of our government. Marbury v. Madison spelled out this authority, and Chief Justice John Marshall fixed the position of the court as truly the supreme and final word on constitutionality. “It is emphatically the duty of the Judicial Department to say what the law is. Those who apply the rule to particular cases must, of necessity, expound and interpret the rule. If two laws conflict with each other, the Court must decide on the operation of each.”
  Since that case in 1803, the Supreme Court has been given the ultimate authority in interpreting the Constitution. 

Therefore even if the framers held a certain belief about legislative entrenchment, it is necessary to comb the judicial record for opinions regarding the subject, for judicial opinions form the background for determinations of the legitimacy of government procedures. One need not travel far from the founding of the nation to locate specific examples of instances where the justices clarified anti-entrenchment doctrine. The examples below will illustrate the Court’s interpretation of the powers of the legislature.

B. The evolution of Anti-Entrenchment Principles 


The first case, Fletcher v. Peck, on its face, appears to actually further the entrenchment advocates’ argument. It involved questions regarding the attempted rescission, or cancellation, of a land contract. Land speculators bribed members of the state government to grant them the disputed land in 1795. The following year, the legislature passed an act nullifying the former grant and declared the past law invalid.
 The key issue was whether one legislature, in this case the Georgia State Legislature, could repeal a former legislature’s grant of land. Chief Justice John Marshall, writing the majority opinion for the court, held that a land grant is actually a contract and may not be repealed by a later legislature.
  This ruling would appear to very much favor of entrenchment principles, for the later legislature did not have the authority to overrule the earlier legislature. 


However, on closer examination, such an interpretation appears less certain. The legislation was in fact a grant of land, which Marshall held to be a private contract. Article I, Section 10, prohibits states from passing any “[l]aw impairing the obligation of contracts,” a prohibition known as the Contract Clause.
  The Court held that the grant was a contract, and therefore passing legislation repealing the land grant would constitute an impairment of contract.
 On the specific topic of legislative sovereignty, however, Chief Justice Marshall was firm in his opinion:
The principle asserted [by the later legislature] is that one legislature is competent to repeal any act which a former legislature was competent to pass, and that one legislature cannot abridge the powers of a succeeding legislature. The correctness of this principle so far as it respects general legislation cannot be controverted.

The core of the issue is the definition of “general legislation.”  Marshall does not answer the question, but instead classifies Georgia’s later legislative action in terms of the ex post facto provision. The current legislature could not blame Fletcher, the land speculator, for the original sin committed by the former legislature in creating the contract. In Fletcher, Marshall considered the grant of land a contract, and the future law could not impair that contract. The definition of a contract, however, was destined to change in later cases. That shift would further solidify the sovereignty of the later legislature relative to their predecessors.


In a decision issued three-quarters of a century after Fletcher v. Peck, the Supreme Court elaborated on the nature of the powers possessed by sitting legislatures. In Newton v. Commissioners, the Supreme Court was faced with the question of whether an Ohio legislature could move the county seat of Mahoning County from Canfield to Youngstown. An act passed by the Ohio State Legislature in 1846  “permanently established [the county seat] at the town of Canfield.”
  However, in 1874, the Ohio Legislature passed another act that moved the county seat from Canfield to Youngstown. The earlier enactment was a definitive form of absolute entrenchment: a former legislature attempting to embed its influence upon future legislatures by adding the clause to “permanently establish” a county seat. This was a state law, just as Fletcher v. Peck, and so presumably it would garner the same Contract Clause protection.


In contrast with Fletcher, Supreme Court ruled in favor of the sitting legislature’s sovereignty. The court held that:

Every succeeding legislature possesses the same jurisdiction and power… as its predecessors. The latter have the same power of repeal and modification which the former had of enactment, neither more nor less. All occupy, in this respect, a footing of perfect equality. This must necessarily be so in the nature of things. It is vital to the public welfare that each one should be able at all times to do whatever the varying circumstances and present exigencies touching the subject involved may require. A different result would be fraught with evil.

The Court appears to have been borrowing concepts from the Federalist Papers. The opinion, penned by Justice Noah Swayne, highlights the normative disaster in language mirroring arguments employed by Hamilton when he highlighted the dangers of supermajoritarian requirements in Federalist No. 22.
  Without the ability of the Legislature to operate fully and freely in response to the “varying circumstances and present exigencies” of the present, horrible wrongs could occur. 


Illinois Central Railroad v. Illinois further established the equal sovereignty of sitting legislatures when dealing with contracts, and articulated a connection between the power of the legislature and the doctrine of “public trust.”  This case involved private land held by the Illinois Central Railroad Company, land that the Illinois legislature had granted to the company in 1863. This land, unlike challenged grants of land from past cases, was submerged. Therefore the company held rights to the harbor waters above the land, and, as a consequence, controlled all activities occurring within the harbor.  Since the grant is a contract under the justification of Fletcher v. Peck, it can be considered substantively entrenched.   Four years after the grant of land, in 1873, a later incarnation of the Illinois State Legislature repealed the grant, and the railroad company brought suit against the state citing the past act as an irrevocable contract. 


The Supreme Court relied upon Newton v. Commissioners in upholding the right of the legislature to act, summarizing that case’s holding and rationale in the following terms: 

There could be no contract and no irrepealable law upon governmental subjects, observing that legislative acts concerning public interests are necessarily public laws; that every succeeding legislature possesses the same jurisdiction and power as its predecessor; that the latter have the same power of repeal and modification which the former had of enactment,-neither more nor less…

In Illinois Central, these anti-entrenchment principles evolve into an expanded view of the rights of successive legislatures. In his opinion, Justice Steven Field, writing for the majority, describes a category of land that the Court views as residing in “public trust,” lands held by the people for, “their common use and of common right, as an incident to their sovereignty.”
  He explains that, “[t]here can be no irrepealable contract in a conveyance of property by a grantor in disregard of a public trust, under which he was bound to hold and manage it.”
  The court recognizes a domain, a public domain, which cannot be sold or bought under irrepealable contract. This public trust is in the hands of the legislature, and “[e]very legislature must, at the time of its existence, exercise the power of the state in the execution of the trust devolved upon it.”
  In the opinion, Justice Field refers to those lands to which the public has a right. What other legislative powers might fall under this principle of public right?  If the legislature cannot permanently alienate the public’s access to navigable waters through a land contract, can it be argued that there are other interests the legislature cannot permanently alienate through contract?

C. Summary


The Supreme Court has consistently advocated for the sovereignty of the current legislature, although in instances that sovereignty has been a secondary concern to the power of contracts. However, the shift from Fletcher v. Peck to Illinois Central is clear: the Supreme Court considers some contracts repealable by the legislature and thus outside the protection of the Contract Clause.  Not only does a sitting legislature have the power to repeal all earlier enacted “general legislation,” as recognized by Fletcher, the legislature can additionally repeal those purported contracts that unduly encroach upon “governmental subjects” and “public interests,” despite Article I, Section 10.  

The following section will analyze situations of substantive entrenchment, the type of entrenchment seen in Illinois Central, and attempt to define the limits of substantive entrenchment through the advancement of the public trust doctrine.     

V. Substantive Entrenchment and 

the Public Trust Doctrine
Our posterity will then have reason to lament that they cannot avail themselves of those treasures of publick friendship and confidence which our fathers wisely hoarded up, and we are throwing away… we are treating posterity very scurvily… We have mortgaged all the lands; we have cut down all the oaks; we are now trampling down the fences, rooting up all the seedlings and samplers, and ruining the resources of another age . . .”
Jonathan Shipley
 


If principles rejecting entrenchment are so solidly founded in Constitutional theory, and likewise through arguments provided by Supreme Court cases, why does the issue remain debatable?  The answer can be found through an examination of the substantive entrenchment category described above.
  The concept of substantive entrenchment attempts to capture and categorize the ambiguity that arises from legislation that appears to entrench itself within the law but not through absolute or procedural methods. This section will analyze areas of substantive entrenchment found at both the federal and state levels. Most of this entrenchment, but not all, will deal with the creation of contracts.


The confusion that arises from the discussion of government contracts is heightened by the fact that the Constitution does not treat a state legislature and Congress identically. The Contract Clause is found in Article I, Section 10 of the Constitution and states that “No state shall… pass any…“[l]aw impairing the obligation of contracts.”
  There is no parallel prohibition applying to the federal government. The closest analogy is found in the Fifth Amendment’s “taking clause”, where the Constitution bars the taking of private property without just compensation.
  As a result, the following section will be divided into two separate segments. The first will regard substantive entrenchments by Congress, primarily through the creation of government contracts. The second section will consider the Contract Clause and its bearing on state legislatures. The Contract Clause analysis will transform into a discussion concerning the reserved powers doctrine and its offshoot, the public trust doctrine, which is, and should be increasingly, used as a check on the abuse of substantive entrenchment.   

A. U.S. Congress

I. Public Debts

One issue that deserves attention is that of public debts. When Congress borrows money from lenders, the government creates a contract establishing the terms for repayment. These debt contracts, “allow the government to borrow money, [and] permit the efficient financing of capital goods that provide continuing benefits to the public over time.”
 If Congress were unable to promise a schedule for repayment, costs of borrowing would rise and the government might have difficulty finding lenders. 

However, the economic benefit of scheduling repayment does not override the loss of sovereignty suffered by the future Congress. The current legislature could add provisions that place an overwhelming burden on future generations in exchange for benefits received only by the current generation. Also, in a world of ever-changing economic fortunes, a contract that bound the actions of future generations could unduly limit the flexibility necessary for the good of the United States. Although the economic costs of an anti-entrenchment rule in the public debt context could be severe, the severity is minute when compared to the harsh realities of allowing entrenchment as an option for debt legislation. 

II. Government Contracts

Since debt obligations take the form of contracts, there is also an issue as to whether Congress can constitutionally act to impair the debt contract after its passage. As stated above, there is no mention in the Constitution of whether Congress can or cannot impair the obligations of a contract. The Contract Clause is only binding upon the state, and the “takings clause” appears to offer a greater amount of leniency. Recently the Supreme Court heard the case of United States v. Winstar, which dealt with the issue of federal government contracts. 

In Winstar, the Court was asked to decide whether Congress’ actions violated the takings clause when it passed new financial regulations that breached the contracts between the government and the financial institutions.
  Although there were three separate opinions, the justices agreed that Congress was able to alter the regulations notwithstanding the previous contract. The point of contention centered on the right to compensation and which provisions Congress could amend without providing for just compensation. It was made clear, however, that Congress had the right to act.
  Therefore the only entrenching aspect of a government contract on the federal level is the economic cost of emendation, which is purely a normative concern and not a binding restriction. Congress can act to amend or repeal legislation containing contracts without worry that such action will be unconstitutional.

III. Treaties

Aside from contracts, the category of substantive entrenchment would appear to encompass issues involving the Senate’s treaty approval power. Although the power to make treaties lies within the Executive Branch of government, a treaty cannot be made legitimate without the “[a]dvice and Consent of the Senate.”
 The process for creation of a treaty differs greatly from the ordinary legislative process.  For example, a treaty must garner a 2/3 supermajority in the Senate to pass. However, the Senate does have, and often utilizes, the power to amend the treaty before approval. Therefore, the Senate can effectively create substantive measures applicable to the public, which are difficult to amend or repeal.
    

The Constitution makes no mention of the process for repealing or amending an approved treaty. Unlike ordinary legislation, a treaty can be terminated by an act of the president, even after the treaty has been signed.   Only once has Congress acted to repeal a treaty, and this occurred in 1798.
  Since attempts to repeal a treaty have occurred so rarely, and the Senate is not considered as taking ordinary legislative action in either creation or repeal, a deeper analysis of the history and the framer’s intent concerning the treaty would be necessary in order to formulate an argument against the Senate’s ability to entrench treaty legislation. In the absence of such an analysis (which lies beyond the scope of this thesis), the treaty power of advice and consent may have to stand as the exception which proves the general rule against substantive entrenchment.

IV. Summary


The treaty ambiguity aside, it is clear that a sitting Congress has the same power to act on any subject that any earlier Congress possessed. Even if one Congress passed public debt contracts purportedly immune from future congressional action, the later Congress has the right to repeal or amend the grant, a concept apparent in the Supreme Court’s recent Winstar decision. Congress, of course, is not completely free to create whatever legislation it desires; the Constitution bars Congress from acting on some matters.
 But the principle of generational sovereignty is clearly evident and applicable to the actions of the U.S. Congress. 

B. The Public Trust Doctrine

When a legislature grants away to private entities the rights to environmental resources, the grant is considered a contract.
  That contract, since the beginning of the 20th century, has been examined under the lens of a principle known as the public trust doctrine. The public trust doctrine, in its most limited, traditional form, “constrains the power of the state legislature and its administrative agencies to grant private property rights in navigable waters, their underlying lands, and related resources.”
  The public trust doctrine stems from the broader reserved powers doctrine, which holds that the state possesses some rights that it cannot give away. While the courts continue to debate the question of what precisely these powers are, the reserved powers doctrine’s importance to the discussion lies the nature of its source. The foundation of the reserved powers doctrine is the anti-entrenchment principle that one generation cannot bind another through ordinary legislation. Thus, the public trust doctrine also has its roots in anti-entrenchment principles.
  

While the courts attempted to define the limits of the interests held by the public collectively, and the powers that the state cannot forfeit, they have yet to arrive at definitive answers.
  Examining the foundation of the public trust doctrine, especially its origins in anti-entrenchment philosophy, will help to strengthen the doctrine’s foundation as a logical, constitutional theory, as well as define the limits of substantive entrenchment. The following section will analyze how the Courts have treated the creation of contracts by state legislatures. These holdings will show how the Court created the public trust doctrine in order to minimize the ability of the legislature to substantively entrench legislation. 

 C. State Legislatures

 
The Contract Clause constitutes the most obvious distinction between federal and state legislative action. Many actions of a state involve agreements with private individuals, whether the action involves building highways, cleaning the streets, or granting land to companies. When state legislation creates any type of contract, it is protected from impairment by the Constitution.
   Unlike the federal “takings clause,” the Contract Clause does not include malleable language about “just compensation” or “due process.”
  Thus it can be argued that any contract created by the state, especially a contract that has no sunset or ending date such as a property contract, is a type of substantive entrenchment. Future legislative emendation or repeal of the contract will constitute an unconstitutional use of power. 


The Supreme Court began to reaffirm the continuing sovereignty of the state legislatures, and thus weaken the scope of substantive entrenchment, a few decades after the Fletcher opinion.
  In Newton v. Commissioners, the Court rejected the plea of the citizens of Canfield that moving the County Seat impaired a contractual obligation.
  The relocation was deemed an action involving the “public interest” and, “[i]n all these cases, there can be no contract and no irrepealable law, because they are governmental subjects.
 The Court further explained that the ability of the legislature to act is “vital to the public welfare.”
  The court, by answering the question of the right of the state legislature in Ohio, invited a new discussion about what types of legislation involve “the public rights and public welfare.”
 This case is the foundation for the reserved powers doctrine; it was the first to recognize that there are powers that the state cannot forfeit.   


Only one year after Newton, the Court expanded on the meaning of the “public interest” and the breadth of the reserved powers doctrine. In Stone v. Mississippi, the Court was asked to rule on a Contract Clause case that did not involve a grant of land, but instead the rights to operate a lottery. In 1867, the Mississippi state legislature granted a local community group the rights to operate a lottery for a 25-year period. However, only one year later a subsequent legislature prohibited all lotteries in Mississippi. The community group claimed protection under the Contract Clause, claiming that the contract was unconstitutionally impaired by the act of the legislature.
  


The Court’s decision upheld the state legislature’s prohibition of the lottery as a valid use of state power. The decision held that “No legislature can bargain away the public health or the public morals.”
  The lottery was grouped with a larger category of legislation, most importantly legislation dealing with the public health and welfare. The Court offered further clarification of the powers of the state legislature, stating that, "[i]rrevocable grants of property and franchises may be made if they do not impair the supreme authority to make laws for the right government of the state, but no legislature can curtail the power of its successors to make such laws as they may deem proper in matters of police.”
  To finish the argument, the opinion clearly and unmistakably stated that, “[t]he contracts which the Constitution protects are those that relate to property rights, not governmental.”
  Therefore the notion that all government contracts create entrenched private rights is now void. 

Taken in whole, the Stone opinion describes the reserved powers doctrine as protecting the state legislatures power reverse itself in regards to any prior enactment that did not create a property contract. Thus substantive entrenchment on the state level is, at this point, allowable, but only in respect to private property grants. Ambiguity remains, however, around the Court’s use of the terms such as “public health” and “public welfare.”  If a property contract affects aspects of public health and welfare, can a later legislature move to rescind elements of the past contract?  The answer to this question is implicit in the foundation for the public trust doctrine, wherein the courts have expanded the ability of the later state legislatures to act, even in matters of property rights.

D. Public Trust and Government Property Contracts

 The public trust doctrine is commonly viewed as a theory sprouting solely from the case of Illinois Central.
  Opponents of the public trust doctrine state that Justice Fields, when writing the majority opinion, failed to cite sufficient authority and thus the holding should not be accorded precedential authority.  For that reason, it is extremely important to notice the public trust doctrine’s roots the reserved powers doctrine spelled out in Stone v. Mississippi, and in the anti-entrenchment principles outlined in the section above.
  Substantive entrenchment through the creation of private property contracts is necessarily restricted if and when the public trust doctrine is enforced. By analyzing the public trust aspect of Illinois Central, in light of its anti-entrenchment foundation, the applicability of the public trust doctrine becomes increasingly reasonable.


Justice Field’s opinion established first that submerged lands, like the ones granted in Illinois Central, were to be considered held in the public trust.
  He quoted from various cases that recognized the traditional claim of the citizens of the states to “hold the absolute right to all their navigable waters and the soils under them for their common use.”
 The recognition of submerged lands as a patrimony, held by the people, that cannot be abrogated allowed the Court to assert that the control of the land is then part of the public welfare. Fields wrote:

The soil under navigable waters being held by the people of the state in trust for the common use and as a portion of their inherent sovereignty, any act of legislation concerning their use affects the public welfare. It is therefore appropriately within the exercise of the police power of the state.

The legislature can therefore act on the submerged lands, for they have the power to act on those contracts that are governmental in nature. 


Since the lands are under the police power of the state, which classifies the grant as governmental in nature, Justice Field connected the police power of the state to the reserved powers doctrine described in Newton. Justice Field explained the Court’s point of view in Newton, that, “there could be no contract and no irrepealable law upon government subjects.”
 Since he had already established the land in question as affecting the public welfare and thus a governmental subject, the conclusion was logically drawn that the contract was illegitimate, for it concerned issues understood to be within the public domain. The court summarized its opinion as such:


The trust with which they are held therefore is governmental, and cannot be alienated… This follows necessarily from the public character of the property, being held by the whole people for purposes in which the whole people are interested.

An exception was stipulated, allowing alienation of land in such a manner that the public’s right of access was not unduly restricted. However, the conclusion was clear: “A government trust is of limited alienability.”

E. Summary


In regards to the actions of Congress, it is difficult to find instances where substantive entrenchment is constitutional. Once the ambiguity surrounding the obligations of contracts is cleared, Congress is seen to have the power to amend and repeal any legislation. The economic costs of public debt legislation or the “just compensation” requirements may somewhat burden the freedom of later legislatures, but these circumstances do not amount to binding requirements upon the legislature.


Because of the Article I, Section 10 Contract Clause, substantive entrenchment is allowed somewhat greater rein in state legislatures. Although the state can constitutionally act to repeal nonproperty contracts
, the courts have historically provided protection for property contracts. The public trust doctrine provides a means for confining the realm in which one legislature can substantively entrench acts through such property contracts. The public trust doctrine allows a later legislature to ignore the Contract Clause protections when justified by the “public character of the property.”
  These anti-entrenchment roots of the public trust doctrine have been largely forgotten over the last century. In light of the public trust doctrine’s anti-entrenchment foundations and function, in future cases, courts should consider expanding the doctrine’s scope to protect a legislature’s sovereign interest in the protection of public rights and resources. 

V. CONCLUSION


This thesis could have easily opened to a different tone. For instance, imagine legislation that creates a National Education Fund.  Every year, a huge portion of the tax revenue collected by the United States will be transferred into this fund, which offers grants and no-interest loans to low- and middle-class students.  Wanting to display their commitment to education, the Democrats add a provision permanently establishing the National Education Fund, as well as the percentage of tax revenue devoted annually to the fund.  Can Congress add this provision?


The answer, although the content may be agreeable to many, is still a resounding no.  The principles of legislative entrenchment violate the foundation of the Constitution and the philosophy behind the document. Legislative entrenchment, like supermajoritarian voting requirements, is an unconstitutional process that destabilizes the process of creating ordinary legislation and subverts the constitutional amendment procedure.  The Courts have consistently adopted anti-entrenchment doctrines, further solidifying the sovereignty of the later legislature relative to their predecessors.


Analysis of legislative entrenchment inevitably leads into discussions concerning the unclear subset of substantive entrenchment.  Substantive entrenchment, because of the Contract Clause, has been difficult to define and limit. However, the public trust doctrine provides a means for confining the realm of substantive entrenchment through government property contracts.  It is of no coincidence that the very same Supreme Court cases that advocated anti-entrenchment principles also established the public trust doctrine.  The public trust doctrine is a tool that should be increasingly used to combat legislative entrenchment, a principle that is against this nation’s principles.   
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