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",..there has been this feeling that perhaps
government is lying..."

--Herbert G. Klein, Director of
Communications for the Executive
Branch, November 11, 1969.

the



INTRODUCTION

In 1987, the US Bicentennial Commission staged a
lavish celebration of the 200th birthday of the framing of
the US Constitution. The nation's capital draped itself in
red, white, and blue in preparation for what was expected to
be a record high influx of summer tourists coming to
participate in the bicentennial ceremonies. The fireworks,
music, and amplified speeches of success and democracy which
resounded through the malls on Capitol Hill was designed to
court patriotic tendencies and flatter American pride. But
not every American who gathered in Washington D.C. in the
summer of 1987 grew dizzy with pride when the Naval Academy
Band trumpetéd forth the tune of our national anthem. In
fact, some 40,000 ©f the citizens who gathered in Washington
D.C. during the summer of 1987 came for a reason quite the
opposite of pride. They came to attend the Committee
hearings of a Congressional inquiry into the involvement of
the President, Vice-President, and top US military officials
in a conspiracy to defraud the US Congress and the American

people. And their motivating emotions were disgust, anger,



and wariness.

Quotes of citizens attending the Iran-Contra Hearings taken

from CBS news reels:

MAN: "Not everybody tells the truth. Not everybody
thinks that the public is entitled to know the truth.
And not everybody thinks they should go by the law."
WOMAN: "But I don’t think we’ll ever know the truth
about what really happened. I mean, I feel like there

are still lies out there and things we still don‘t
know. "

MAN: "The thing that I started thinking was, this mus

happen all the time; this time they just got caught."

The distrust toward government officials expressed by
these Americans is not a new problem. It is the logical
reaction of an American public which has been openly lied to
for the past four decades, and secretly lied to since this
government's inception. It is the response of a public that
has been promised the truth, "I'm confident we will- truth
will become the hallmark of the Nixon administration...We
feel that we will be able to eliminate any possibility of a
credibility gap in this administration.“z, and then
consciously cheated out of the truth time after time by
administration after administration. Richard Nixon provided
a documented example of one such betrayal of faith when he

counseled John Dean and H.R. Haldeman on how to avoid

1 Bjl1l Moyers, The Constitution in crisis, (Washington
D.C.:_ Seven Locks Press, 1988),.pp.}6-17.'
Herbert G. Klein, Communications Director for the
Executive Branch, at the Hotel Pierre in New York on Nov.

25, 1968.



perjury without telling the truth to a grand jury
investigating the Watergate break-in: "You can say I don't
remember. You can say I can't recall. I can't give an
answer to that, that I can recall."? But Richard Nixon is
not the only American President responsible for making the
phrase "honest politician” a national joke. Just as
government deception was not invented by the perpetrators of
the Iran-Contra Scandal, neither did it begin with the
Watergate Affair.

Dwight D. Eisenhower was the first Chief Executive to
publicly admit to lying when he conceded that the U-2 plane
which was shot down over Russia on May 1, 1960, was in fact
a U.S. spy flight and its pilot, Francis Gary Powers, a CIA
agent.4 Eisenhower ushered us into a new era of recognized
government lying with that admission, but then, Ike was not
the first occupant of the oval office to violate the bond of
trust between the President and his constituents either.

For as Journalist David Wise reasoned in his chronological

analysis of Presidential deception, The Politics of Lying:

In a sense, the credibility problem is as old as government.
Once man moved out of a primitive state, entered into forms
of social organization, and chose or accepted leaders, the
problem was inevitable. If politics is the pursuit and
exercise of power over other human belngs,‘truth is alyays
likely to take a secondary role to that primary objective

The author's basic assertion here is a foregone conclusion:

3 Gerald Gold, ed., The White House Transcripts, (New
York: Bantam Books, Inc., 197?), p.l71:
4 David Wise, The Politics of Lying, (New York: Random
Houses 1973), p.33.
Ibid.




if a leader is given the wherewithal to deceive in order to
conceal information which would otherwise jeopardize his
power, he will do so. This conclusion is as rudimentary as
Lord Acton's timeless warning that "Power tends to
corrupt"s, and yet how is it that these elements of human
nature were not fully accounted for when the Founding
Fathers were hammering out the system of checks and balances
of which our government is comprised?

This is just the first in a series of questions which
demand the attention and concern of the American people. If
the delicate balance of confidence between government and
governed which is essential to democracy is to be achieved,
popular involvement must move beyond expressions of dismay
and on to investigating the complex issues which are central
to the problem of executive secrecy. Why has the government
of the most powerful democracy is the world found it
necessary to mislead its own people? What are the limits of
executive power and who possesses the authority to enforce
them? What is the doctrine of executive privilege, what is
the source of its legitimacy, and what restrictions are
there to the scope of its application? How has the
executive branch of our government evolved through history

into what is now referred to as an Imperial Presidency?

& w, ., .and absolute power corrupts absolutely.'"--John
Emerich Edward Dalberg-Acton in a letter to Bishop Mandell
Creighton dated April 24, 1887.



"...When you assemble a number of men to have the
advantage of their joint wisdom, you inevitabley
assemble with those men, all thelir prejudices,
their passions, their errors of opinion, their
local interests, and theilr selfish views. From
such an Assembly can a perfect production be
expected?...”

--Benjamin Franklin in defense of the
US Constitution. Farrand, v.2, 641.



THE MAKING OF AN IMPERFECT CONSTITUTION

It is common, and frequently instructive, to defer
questions of constitutional ambiguity to the intent of the
founding fathers. Constitutional scholars on both sides of
a question will journey back through 200 years of history
and attempt to analyze the psyches of the fifty-five men who
attended Independence Hall in 1787. And at the end of their
studies they will produce creative new interpretations for
the phrases in the Constitution-- interpretations which
support their side.

The search for the rights and restrictions which define
the Presidency does not lend itself to this typical mode of
historical examination. The final draft of the US
Constitution offers no mention of executive secrecy and
precious little in the way of guidelines for the executive
branch as a whole. Herein lies the reason why the
President's right to withhold information is so difficult to
contest or substantiate.

This dilemma, however, has not hampered determined
partisans such as former US Attorney General William P.
Rogers. Despite the absence of convincing evidence,
Attorney General Rogers boldly asserted in his 1957

Memorandum to the Senate that the executive's right to



withhold information is "firmly rooted in history and
precedent."1 Rogers assertion, though unfounded, is
dangerous nonetheless. For as J.R. Wiggins observed,
"Unless historians bestir themselves...the lawyers' (that
is, Rogers') summary that has placed 170 years of history
squarely behind the assertion of unlimited executive power
to withhold information threatens to get incorporated into
that collection of fixed beliefs and settled opinions that
governs the conduct of affairs. History thereafter may
become what the lawyers mistakenly said it was
theretofore."?

So let us proceed with an examination of the product of
the Federal Convention with respect to the discretionary
right of the President to withhold information from Congress
and the citizenry.

Within the several sections of article II of the US
Constitution our founding fathers provided very little to
guides us on the issue of executive secrecy. Article II,
Section 3 of the US Constitution reads as follows: "The
President shall from time to time give to the Legislature
information of the State of the Union." Originally, the
framers made it, "his duty to inform the Legislature of the

Condition of the US so far as may respect his Department."3

1 Raoul Berger, Executive Privilege: A Constitutional
Myth, (Cambridge: Harvard University Press, 1974), p.164.

2 J.R. Wiggins, "Lawyers as Judges of History," 75
Mass. Hist. Soc. Proc. 84, 104 (1963). _

3 Max Farrand, The Records of the Federal Convention

of 1787, (New Haven: Yale University Press, 1937), v.2, 158.






















legislatures, not to mention the Convention itself, had
impressed upon them how tediously lethargic the pace of
group decision-making could be.

The Framers of ﬁhe Constitution struggled to design an
executive who could balance these deficiencies of Congress,
without usurping the powers of Congress. They wanted a
strong President. And they wanted a weak President.

Debates over the executive span all four volumes of Max

Farrand's, Records of the Federal Convention, and voting on

the subject dissolved any coalitions which had previously
existed among members of the Convention. The statesmen were
perplexed: "On July 17 they constructed a weak executive
dominated by Congress. On the nineteenth and twentieth they
created a strong executive independent of Congress. On the
24th they went back to the executive chosen by Congress."16
As the hot days of summer grew longer, their frustration and
fatigue grew also. It is reflected in this brief and
acerbic entry made by James McHenry of Maryland, cataloguing
an entire days work in session:

Wednesday, September 5--

The greatest part of the day was spent in desultory

conversation on that part of the report respecting the

mode of chusing tqi President--adjourned without coming
to a conclusion--

When the final draft of the Constitution was submitted
to the Committee of the Whole on September 17, the obvious

dilemmas had been resolved (i.e. method of election, term of

11 5 rFarrand 516. Citation is the complete entry for
Sept. 5, 1787.
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CONCLUSION

When executive privilege precludes presidential
accountability, it has gone too far. The doctrine of
executive privilege was conceived nearly 200 years ago to
protect this country in times when the disclosure of
national foreign policy secrets would significantly threaten
the wellbeing of these United States. The doctrine was
revitalized during the Cold War Years because, for a number
of those years, the Communist bloc did, in fact, pose a
significant threat to US security.

During the course of its first two centuries of
development, this country has struggled through a civil war,
two World Wars, and numerous confrontations with other
governments around the world. The circumstances of these
struggles have at times demonstrated a real and legitimate
need to withhold U.S. security information. The doctrine of
executive privilege, however, has become so embroiled in the
assumed rights and privileges of the executive branch that

it has been invoked on occasions which clearly lacked the

presence of imminent danger. It has been invoked too often

to protect the duplicity of our highest government

officials.





















