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Intfoductioﬁ

The object of this paper is to define the role that pfocedure
has played in the legislative output of the United States House of Befre-
sentatives.. The approach is that of his£orical observation with particular
aétention to the development oflthose factors which can be isolated as
procedﬁre. The period under consideration stretches from the birth of
colonial America to the first part of the twentieth century. Since
this period, procedure in the House has changed little.

In order to organize the topic so thatlaignificance can be
rationally attributed to this area of leglslative history, only three
of the most important facfore will be discussed. They are the commit-
tee gystem, the rules committee, and the Speaker of tﬁe House of Repre~
sentatives. Historically, these seem to incorporate most aspects of
procedure and its determination, while establishing a meaningful relation
of legislation to procedure. The two mainispurces of the paper are the.
historical developmént of these elements of procedure and their present
'relationship.' Involved with this Qill be a discussion of the authority
inherent in these elements of procedure apd of how they literally and
practicélly influence the type and content of legislation drawn by the
ﬁoﬁse. Concerning the historical development of the topic, especially
iﬁ respect to the formative years of the legislative machinery, a help-
ful amplification is an examination of the initial influence of the
English House of Commons on the young House of Representatives. This

influence is valid for both structure and procedure. It is also clear



that the influence’ of procedure on the legislative output of the House
of Representatives, in comparison to speeches, lobyists, politics, and
the history of the United States; takes on a previously unrealized
importance under the revealing light of a comprehensive evaluation of
tﬁe record. Since the problems discussed in this paper have been either
overlooked or avoided in major studies of House of Representatives,

misconceptions in this srea are common.



The Speaker

A strong case can be built for the historical derivation of
the position of Spesker of the Housg of Representatives from that of Prime
Minister in Commons. For this reason, a short review of the 1atter office
is useful. The first Speaker in Commons was Thomas de Hungerford (1377).
The’role of the officeholder became more clearly defined by 1378 under
the next Speaker, Peter de la Mare. .He was the mouthpiece of Commons in
all comﬁunications with the King. His duties included; composing all
speeches to the King, framing all petitions and memorials to the throne
and pufting such questions to vote as suited his purpose.‘ In doing this, -
he framed questions more according to his interpretatioa of the trend of
argument and debate than the origiral language of the considered propo-
sition. It was also his duty to declare the substance of a bill to the
House. The Speéker was much more an instrument of the King than Commonsb'
For example, the Tudors controlled the Houé; pf Commons partly by nominat-
ing the Spesker before Commons convened. It seems ironic that Commons .
gavé the Speaker the title '"Defender of the Liberties of the House" in
consideration of his true relationship to Commons and the King. As a
result of the Revolution‘of 1689, the Speaker of the House was finally

recognized as free from all external influence. The English Speaker in
Commons is important to a study of the American Speakership because it is
from that model of the 16% and 17% centuries that ours is derived.

Upon receipt of an order from the Crown, Commons chose a

Speaker; then the Speaker-elect submitted himself to thé:House of Lords



for appfoval by the Crown. It can #e inferred that the Speakers did not
have firm ties Qith political pg:ties because several‘Spégkers remained
in office after their party was out of power.. Indeed their position

. 8till depended upon the patronage of the King. By the latter part of
the 17% century the Speaker became more important politically. He began
- to assume the duties which led to the new title of Prime Minister. in
just proportion, his tenure in office became dependent upon his‘reérer-
sentation of the majority in Commons. A Prime Minister came to be head
of his party.

A similar‘pattern to that noted in the preceding paragraph was
followed in the colonial legislatures. The Governor, considered a direct
represéntative of the King, told the colonies when to choose Speskers for
their asaeéblies. Aftef this was done, the Speaker-elect presented him-
self to the Governor to requést approval of hig election. It is,important
to emphasize that the King'as representative had veto power over fhé chdce
of Speaker. . The Speaker of these colonial legislatures did not have any:
particular ﬁolitical*functions. Hise parlia;éntary duties were qnly of
a secondary nature. He:was to.”cdntrol debate, preserve order, and enforce
rules.”l He was a sort of lliaison between the people, their representa—
tives, and thie government of the King. The center of government remained
with the Crown. In many:of the colonial legislaturés, committees were
nominated by the Speakerl(subject to the approval of the House.) As
parties began to develop, the Speaker assumed the role of party head.
Contrary to English tradition, the Speaker did not lose power upon éssum-
ing his role as a priviledged member of the House. He_voted.oﬁ all

questions, put motions from the chair, and served on comhittees.



Many of these precedures were followed by the first House of
Representatives of the United States in 1789. There were, however, a
few fundamental differences. According to the Federal Constitution, the
House of Representatives picks its own Speaker. Thé approval by another
arm of government was eliminated. As stated by Judge Story:

"The free election by the Representatives secure a more in-

dependent and unlimited choice on the part of the house, ac-

cording to the merits of the individual, and their own sense
of duty. It avoids those inconsistancies and collisions

which might arise from the interposition of a negative in

times of high party excitement. It extinguishes a constant

source of jealousy and heart burning; and a disposition on

one side to exert an undue influence, and on the other, to

asgume a hostile opposition. It relieves the executlive de-

partment of all the embarrassments of opposing the popular

will; and the House from all the irritation of not consult-

ing the Cablnets wishes.'2 -
Simply stated, it is another application of the principle of separation
malntained throughout the constitution. The first Speakers acted like
English Prime Ministers, for upon the loss of a majority they resigned.
In an independent United States the Speaker naturally gained new power
as governmenfal authority was transferred from the King to the people.

O

The Spesker was the highest functionary of the new, independent Provincial
Congress. In him, during the Continental Congress, were embodied the
roles of Secretaryvof State and Secretary of War. He was at once a
moderator and political leader. His administrative function was still
the dominating factor. He was 'the first to insure unhampered debate
and freest expression of législative desire.”3 By January 1790, the
‘Speaker chose committees. The committees were still unimportant, so this
function was more adminiatfative than political. The Spesker of this new

House of Representatives was not the executive head of Fhe nation, as in



the Continental Congress, for the President noQ assumed this role. He
was not as much a moderator as in the English gystem, althéugh he was
not yet a powerful political entity. For example, Fréderick A. Muhlen-~
berg, the first Speaker was chosen primarily because he was from the large
state of Pennsylvania and because he was well reapected. This was not a
result of a particular set of political opinions. He was essentialiy
presiding officer. As time went by, the choice of the Speaker begén to be
based on his leadership of the majority party, his parliamentary skill,
sectional claims (to pass the Speékership around), and political aims.

The Speakership of Henry Clay marked a fundamental change in
" the office, especially in terms of its affect on legislation. Clay the
young,.able Republican was elected in lgll. "The young warhawks and
Indian fighters with only a skirmish were able to seize ﬁhe Speakership
for'Représentative Clay on his first day of service.ﬂQ; Clay, in the role
of Speaker,‘becamé a leader of the nation in a poéition'he saw as one of
the first politicél offices of the government. Under Clay, the Speaker .
became a leader insteaa of a moderator. "The Speakefs ﬁarliamentary '
power increased, his personal influence was strengthened, and his posi-
tion became that of legislative leader.”5 Qlay wag outapoken on most
measures. He was the first Speaker to cast.hig vote when it was not
fuﬁctionally necessary. 'Sometimes, and eveﬁ ;hen his vote was not the
deciding factor, he‘would comment‘on his personal stand. Clay had abundant
coﬁfidence'in himsélf. His successés should not be simply attributed to
the fact that he realized the parliamentary power of his office but more

to his quickness to use this influence in setting the mind of the House.



He‘was'especially-falented in stating the question out of the confusion
of debate. 'He was no- painstakeing student of parliamentary law, but
more frequéntly found thé rules:of his governance in'his own instinctive
sense of what was practicable andproper than in 'Hatsell's Precedents',

Il6

or 'Jefferson's Manual'.

Mr. Clay did not let his position as Speasker keep him from
exércising the rights of his membership. He was involved in'almogﬁ‘every
debate of consequence, and many times the House resolved itselfﬁint&
Committee of the Whole explicitly so his voice could be heard in debate.
This is shown in the records. 'Mr. Sherffey said it was his wish to épeak
to the subject before the Committee rose,and in order to afford the Speaker
(to whose épeech he meant to direct his observations) an gpportunity of
defending himself, which he could not do if he were in the Chair, he
therefore moved that the Chair do rise, report progress, and have leave
to sit again.”7 ﬁr. Clay, combined the functions of moderator,;member,
and leader. | |

To summarize the aspects of the Clay Spéakership thaf pertain
to this squect; he increased the influence and power of the Speaker on
congressional.action, not by introducing new spheres of influence but by
fully utilizing those already present.8 A.laat example of this observa-
tion can be drawn froy‘hé controversy over the United States Bank. The
President was determined to launch an in&estigation'of the Bank in the_
form of a committee in the House. "It was a Jackson house by a small
majority but the Bank's influence was potent."9 Mr. Clayton of Georgia‘
made the motion for a select'qommittee.lo A product of the determined

resistance by the supporters of the Bank was an attempted amendment to



the' resolution stating that the committee would be chosen by ballot. This
would have had the effect of eliminéting the'Speaker's power to appoint
the committee ''who, folloying'tﬁe parliamentary rule;” ag Mr. Benton says,
"would select a majority of members favorable to inquiry,.ana in the vote
by ballot, the Bank, having a majority in the House, could reverse the
parliamentary rule, and give to the institution a committee to Shield
instead of to probe it.“ll The amendment did not pass, as a result of
a tied vote, s0 the awesome power of the Speaker was utilized in destroy-
ing the Bank by appropriate appointments to the committee for investigation.

The tradition of Clay was carried on through the period of the
Civil War. Mr. Speaker Orr defied President Buchanan on the question of
Kansas statehood by appoinfing a committee which set down conditions
unacceptable to the people of Kansas. The President wanted Kansas to Ye
admitted to the Union under the pro-slavery LeCompton Constitution,zbuf.
House amendments to .the bill made this suggestion unacceptéblé..

Mr. Colfax came to the Speakership during the late years of the
Civl War agd for three terms was fully dedicated to the policies of Presi-
dent lincoln. After the Presidentfa assassination, Mr. Colfax was one of
the most influential men in reconstruction government. 'The political
advantages and power of the position were never used with greater effect
or with more sagacity, nor were tﬁey ever directed to the accomplishment
of mnobler ende;.’\'12 Mr. Colfax organized the committees of the House ''to
his own satisfaction, untrammelled by pledges to persons,.but, of course,
with necessary reference to considerations of locality and of the prior
positions held by re-elected zgembers.“13 The power of the Speakership

‘was by that time more fully recognized. As one of the ‘biographers of
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Linéoln'states, “Mr; Lincoin rareiy took any step affecting the iﬁterest
of the nation without makeing known.hié intentions to and consulting with
Mr. -Colfax. "™ | | |
| | Speaker Blaine increased the influemce of the office of Speakir
by his expanded use of parliamentary discref;ion. He used recognition as
a favor. It has been-said that Mr. Blaine would bargain with men for
recognition: "If you will make your resolution so and sé, I will see
'that you have the floor.”15 This was true in other instances besides

those for the reading of bills. One author spesks of an "adroit manouvre'

to get a private telegram communicated to the House while Blaine was

‘Speaker pro tempore:''someone asked to have a telegram from the governor

of Illinois read, and Blaine decided that he could not tell whether it
was in order until he had heard it."16

In 1876, after an interim of two terms, Mr. Randall was elected
Speaker. He was the first Speaker to attempt an increase in the power of
the chair through rule.change. In doing this he set a regrettable precedent
for Speaker Reed and ''Big Joe"l Cannon, who, at the turn of the century, V
uséd this method with great effectivéness to increase their power as
Speaker. Although much of the rule change in the parliamentary review
of 1879 was for the purpose of reform, Randall as head of the committee
for revision exerted vast personal influence to make his office more
powerful. Much of this édded influence was in the questionable guise
of filibuster. On one occasion Mr. Randall expressed his opinion of the
Speakership in the House and it was set down ih the Congressional Record.

The text goes as follows; "I.came to consider that that office (the

Speakership).... was the highest office within reach of ‘the American
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Qitizen; that it was a grand offiéiai station. great iﬁ the honors which
it conferred and still gre;ter ip fhe ability it gave to impress upon
our history and legislation the stamp of truth, fairness, justice, and
righ£.....When.it fell to my‘fortune to occupy the Speaker's chéir; I
realized how true was my idea of the position,”l7 It might be noted
that to Mr. Randall the ''stamp of truth, fairmess, justice, and right' was
also the stamp of the Democratic Party. |
Increases in the powers of Speaker after the'Speakership of
Randall came in small but real amounts. It was left to the complete
party partisan, Speeker Reed, to accomplish the fulfillment of the
Speaker's antho;ity. Although precedent has since been located to more
firmlylground many of Speaker Reed's controversial decisions and actions,
it is doubtful that he gave'these much consideration. He was the first
Speaker to completely utilize the chair as an instrument of his party.
His sometimes brazen conduct associated with a particular rule might be
in direct opposition to a stand he had faken as leader of the minority.
Most of the strength Reed added to the Speakership was a result of his
atfacka on thrge areas of minority procedural power. These are the re-
fusal of a quorum, dilatory motions, and prolonged debate. He also
unified power in the House, much like Speaker Carlisle pefore him. For
example, the chairman of‘the Ways and Means and the chairman of Appro-
priations were appointed: with the Speaker, to the majority'positions
on the Rules Committee. Before becoming Speaker, Mr. Reed frequently
resorted to the delaying tactic of refusing constitutional presence,

though corporally present, as a method of frustrating the quorum. On
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Committee System

When the colonial settlements were small. the legislature,
which was the politiéal organ was looked tpon as a sort of borough
corporation concerned with matters of secondary importance only. By. the
time of the Hevolutim, the financial power of the colonies had led to the
assumption of political power.. This change was not fully perceived by
the English. When Commons is compared to the House of Representatives the
most striking feature is the absense of standing committees in Commons;
It is an ironic note that the>conception of the standing committ;e came
to the House from the precedent of Commona.19 The probable reason that -
this is not known more widely is that at the very time the use of the
standing committee was beéoming important in America, it was used less
and less in Commons.

In the first written records of the House of Commons there is
evidence of the appointment of committees. For example, "In 1340 there

were joint committees of Lords and Commons to draw up the atatutes."?o

Standing committees were first used in the House of Commons in 1571. :
There were three standing committees; one to decide election cases, one
to receive grievances, and one to deal with religious questions. The
committee on election grievances became, by 1592, a standing committee

of the permanent American type. In it's final form it dealt with

priviledge and election. In 1603 when the motion for it's appointment



14
) wé; made, the clerk said, "This is an usual Motion in the Beginning of
every Pzakrlr'uament.”al The committees on grievances and religion met
différént fates. Instead of referring these matters to a committee with
onlé a few members, the House began to set aside certain days when items
pertaining to these subjects would be discussed in the 'Committee of the
Whole'. It is impértant to note that this committee system was in active
use in Parliament 6nly during the 17% and 18 centuries. Most of fhe
colonial legislatures were founded late in this period.

. Many of the colonial legisiatures (more éccurately miniature
parliaments) employed the committee system less and less following
their English countefpart. Others, however, were tenacious in their
supporf and maintenance of the committee system. Closely associated to
this movement was the effort toward originsl parliamentary development:
in the colonies. Thie.was especially evident in the three most advanced
colonies; Virginia, Pennsylvania, and Hassachusetts.22 It was in the
hands of these most advanced colonies that the committee system became
firmly entrenched as an American practice. " For example, the Virginia
House of Burgesses was the institution responsible for the'Interéolonial .
Standing Committees of Correspondence which, structurally, led the way
as much as anything else toward the Continental Congress, the Confedera-
tion, and, finally, the Union. Of Virginia, Harlow says, "By 1769, with
the exception of the comﬁittee on claims, the iist of standing committees
in Virginia corresponaed to that in the House éf Commons.”23 In Parlia-~"
ment many of these were called Grand Committees or Committees of the

Whole, while in Virginia they were more restrictive in membership.
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The use of the committee system to effect party or ihdividual
leadership was an early characteristic of the colonial legislative bo&ies.
As a result of this trend in the early Aﬁerican legislatures, the standing
comﬁittees came to be replaced by the party clique, legislating through
select committees. In a way, however, these unofficial party juntos
were themselves a sért of standing committee. It should be noted that
the committee system was badly misused even at this early stage in U.S.
History. For example, there are records of committee appointments where
unfamiliarity with the issue gt handkwas a criterion for appointment.

This was done so that the Speaker could be absolutely sure of the forth-
coming decision through his influence on these unknowing accomplices..
In spiie of these problems, the committee system began to prosper in the
colonial legislatures.

Part of the growth of the committee sysfem in the colonies
can be attributed to the growing need for referents for petitions. >In
several legislatures it became common practice to ''refer all petitions
relating to a single subject to a single co'mmittee.“al+ Efficiency seems
to be the chief motive for this trend. A related development was prompted
by the need to expedite compfehensive presentation of accounts. This
also contributed to the growth of the committee system. As the functions
of a state multiply in‘pfoportion to it's progressive growth, so does the
necessity for a-method ahd syatem of efficient’management. The logical
sort of referent in this case is a committee system for the management
of their state. Examples of this phenomenon can be found in the records

of all the colonial settlements as the numbers of people multiplied and

economic growth became prevalent.



























partly caused by committee stucture and power distribution in the House.
It was to the advantage of the members with seniority to keep the old
complicated system intact so that their povwer would not be questioned.
The newly elected members of the House did not have a sufficient compre-
hension of the procedure to introduce constructive legislation. At the
best they might discuss a few minor, unimportant points.

Finally, during\the 35t Congress, in 1858 a select committee

was drawn "to digest and revise the rules....and to suggest alterations and

amendments.“32 This committee was unique because the Speaker was the

Chairman. This had not been true for previous committees. Many of the
amendments, finally recognized in 1860, were of a technical nature, as
some rules were combined, useless oneg were eliminated, and so on. There
were a few major changes. The most important of these was that coﬂsidera~
tiogfaﬁgndment did not necessarily preclude discussion on the main question.
The committee was not entirely thorough on technical questions. As a
result a similar committee was appointed in 1880. With a few exceptions
it codified the rules in their present form. The purpose of the committee
was to "secure accuracy in business, economy of time, order, uniformity,
and impartiality." 125 old rules were condensed into 32. 12 of the old
rules were retained intact and the rest were dropped. The committee on
rules became %ﬁmanding committee. Also, there‘was one fundamental change
which permitted greater access to the floor for all committees. This is
Calendar Wed. It provides a day on the legislative calendar when chairmen
of standing committees can introduce topics for discussion by the entire
House without the permission of the Rules Committee. The other most -

important change introduced via these reforms was that appropriation
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bills were to have priority in the Committeé of the Whole. Much of the

affect of these changes was conservationalist in nature and.ehphasized

improved efficiency in the House. Several problems of a more basic¢ nature

were ignored-such as the practice of attaching ''riders" to aﬁpropriations’
bills and the 'disappearing quorum' (members preéent but refusing to vote).
The latter was dealt with by Speaker Reed as part of the series of rules
changes which he instigated to limit the minority. Reed utilized the Rules
Committee to control the business which could be brought befor the House,
by personally assuming the chair of that committee.

Under Speaker Cannon, elected éfter Reed, people began to realize
that some powers. of the American constitutional system were out of balance.
The Speaker had gained disproportionate power in the legislative p¥ocess.
As a result of thisrew feeling and the alienation of a splinter of the
majority party, a revision of the House rules was accomplished in 1910.
The rebellious clique, which gained the support of the Democrats, "charged
that the House had degenerated into an assembly serving no other pufpose
than to register the arbitrary edicts of a too powerful Committee on Rules.”jz
A motion helping to remedy this situation passed when the 'Insurgents"
caught the Republicans without a majority present. The motion called
for an enlarged Rules Committee of ten members and the exclusion of the
Spesker as & member. Membership was now on an elective basis.

The committee on rules remains a powerful tool of the majority.
It‘s.powers include that of changing rules during a session, creating
select and investigating committees, settingz up minor special orders
(other than for the consideration of bills), and reporting special rules.

The committee is the only body in the House which has the.autho;ity to

»
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change House rules. In this they are free to act completely at their

own discression. Proof of this is the fact that in each session of Congress

there are numerous resolutions requesting rule changes that die in committee.
The reporting of special orders involves the most questionable powers. The
Rules Committee resolution to introduce a bill to the House can be adopted
by a simple majority voté. Many bills, no matter how important, would
not reach the floor of the House without the intervention of the Rules
Committee in the form of a special order. This is because of the large
volume of bills introduced each session. The regulations by which the
House must deal with specific legislation may be regulated by the special
order. Clauses can be inserted which will prevent dilatory motions and
filibustering. The length of debate and method of consideration can be
specified. A specilal order may be presented to Congress at any time, and
‘the committee has the unique priviledge of sitting while the rest of the
House is in session. The type of vote to be taken can be specified and
the specific provisions of the bill open for debate can be restricted.
Debate may be limited to certain sections of any bill, even on those which
originate in the Senate. The individual Congressmen have no control over
the topics open to discussion by them. It takes only a little imagination
to see how special orders can be used for primarily partisan ends in
favoring the discussion one bill over another. It is/unique power of the
Rules Committee which allows it to discriminate between factions supporting
different legislation. The committee, originally set up for administrative
purposes, has gained a healthy measure of legislative power.

One factor worthy of mention, from the rules change of 1910,
is the addition of a unanimous consent calendar. Theoretically, this is

important to the minority because it provides a time for the consideration
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of bills of peculiar importance to a small number of Congressmen. As it

stands it's effectiveness is questionable. ' There -is anotherlfactor to be
consldered to complete a historical examination of the Rules Committee.

It was brought about by the long standing practice of allowing the committee
chairmen.a degree of discre® ion in their reports to the House. Thig is
because they have always been in charge of committee reports to the House.
This practice plays a special role in the case of the Rules Committee.

In effect, this power to report to the House as the chairman of a standing
committee, gives the Rules Committee Chairman the authority of pocket
veto. He may delay the reporting of a special order to the House and in
doing so kill legislation before it is even read to the House. If the
chairman for the committee on rules fails to convince his committe; that

he is right, obstruction of legislation is still possible.



In Summary

The purpose of this paper has been to reveal the coalition of
power wielded through the procedural elements of the committee system,
the rules committee, and the Speakership of the House. The theoretical
authority of the Speaker has been limited in recent years. His real
power has not been seriously impéred, however, because of his authority
and influence in the Rules Committee and other standing committees.

The functions of the Rules Committee are more extensive than is
administratively necessary. Its main power results from the fact that it
alone has the authority to introduce bills not ordinarily coming to the
floor through the legislative calendar. This proves important because -
the present priority calendar is not adequate to handle the volumn of busi-
ness which must be considered by such a large legeslative body. A;étream—‘
lined method of determining priority would probably involve a selective
component. It should be possible to involve this aspect without a total
sacrifice of efficiency to partisanship. Nonpartisan is not the word to
describe the majority party type of Rules Committee that historically has
been prevalent.

One of the leading advocates of committee reform, George B.

.. . . 34
Galloway, supports a system utilizing both majority and minority committees.
The committee system has proven effective in the distribution of work within
the House. It seems logical that committees should maintain some authority

by holding hearings on bills, disposel of bills assigned to them by the
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Speaker; and originating iegislation particular to their own area. If a
minority committee couid be represeﬁted in a meaningful way for the various
standing committees, the business of the Hoﬁse would be carried out in a
manner more representative of its composition.

The strict tradition of seniority seems to retard the most effective
use of the committee system. The effect of seniority on committee member
status makes committee output less representative of legislative demands.
Those members who become proficient in parliamentary law find much oppor-
tunity for delay tactics within the present system. In some ways, then, the
individuals who hold the power for committee reform would have to give up
some personal prerogative to update the House. A secondary effect is that:
young Congressmen tend to avoid taking stands on important national issues,
because their main object i1s re-election so that they can gain the seniority
necessary for a strong committee position. There is ample opportunity for
rule change as new rules must be adopted for each Congress. It is under-
standable that some powerful members do not wish to erode their own
authority.

With ifs limited membership, the Rules Committee is the strongest
body in the House. It is ironic that the committee involves unrepresenta-
tive powers and the means to reduce its own arbitrary legislative power.

It is the'only entity in the House which has the authority to introduce a

fule change. There is little check to balance the most influencial powér
structures in the House. Power is held by the Speaker, as head of the
majority, and the chairmen of the various standing committees.. Voter influence
over the daily decisions that shape legislation is practically nonexistent.

Committee chairmen are free to bargam among their number for favorable

-’
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consideration on the bills they think are important. Too many votes can
be traded. This situation lends itself to unresponsiveness to the demands
of the voters as well as testimony by experts. The problems presented in

this paper reveal a need for a more representative legislative output

from the House of Representatives.
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