Expanding the range of regulatory strategies for conserving biodiversity:

implications of the Willamette Valley's oak savanna

Impact analysis suggests that to avoid inadvertently
exacerbating the loss of the Willamette Valley's

oak savanna through disincentives from increasing
regulation of species, regulators might need to clarify
policy goals and consider an alternate strategy of
proactively deregulating oak savanna species on private
land. Existing law might provide a way to do so.
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Private ownership and dependence on maintenance by
humans pose challenges for saving the Willamette Valley's oak
savanna by regulating species. Historically, it was maintained
through burning by Native Americans. Today, what remains is
almost entirely on private land and disappearing not only to
development, but also to fire exclusion and invasive exotic
species. Conservation agencies and organizations are
encouraging private landowners to maintain this ecosystem,
such as by controlling conifer invasion, but policies to regulate
species can inadvertently make such efforts selt-defeating, due
to the effect of requlation on the market value of requlated
land. Meanwhile, a review of research by others and
statements by natural resource agencies and conservation
organizations suggest that many private landowners wish to
conserve and enhance wildlife habitat, but are sensitive to cost
and averse to increasing regulation (Novick 2006).

The US Fish and Wildlife Service (USFWS) has tried to
address such concerns through exception programs under the
US Endangered Species Act. However, USFWS inadvertently
risks discouraging participation by demanding concessions
from participating landowners; the agreements impose a
substantial administrative burden; and options narrow as
additional species become listed. In part, there seems to be
some confusion nationally as to whether the programs are
intended to reduce regulatory disincentives or coerce
maintenance under threat of requlation.

Using impact analysis, | suggest that policies to regulate
species inadvertently risk exacerbating the loss of this
ecosystem, by discouraging private landowners from trying to
maintain it, and by encouraging its active destruction, due to
landowner response to risk (id.). | likewise suggest that to save
this ecosystem with constraints on public funding, society
might need to (1) clarity whether the primary goal of
conservation policy is to conserve biodiversity or limit
development, to avoid inadvertently sacrificing oak savanna
species as weapons to fight development on the property of
others, and (2) enable regulators to consider an alternate
strategy of proactively deregulating oak savanna species on
private land, to give citizens a right to use private investment
in land to try to conserve or maintain this ecosystem; that is,
to consider a strategy of defending the conservation market
for it.

| also suggest that actors might win consideration of such
a strategy and implement it simply by claiming or recognizing
such a right, under the legal doctrines of substantive due
process and reasonable investment-backed expectations,
based on impact analysis of policy alternatives.

| further suggest that such a strategy might coincidentally
(1) recognize present de facto policy, in which the increasing
regulation of species on private land is apparently limited by
political opposition to its distributional consequences; (2)
avoid the administrative cost of potentially counterproductive
enforcement efforts; and (3) improve support for more
ecologically productive types of regulation.
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Impact analysis suggests that the regulation of oak
savanna species on private land might inadvertently
exacerbate their loss, due to regulatory disincentives.
Evidence includes a review of research by others,
statements by natural resource agencies and

conservation organizations, and a case study (Novick
2005; 2006).
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