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There is currently a debate among legal scholars about what kind of 

reasonableness standard courts should adopt while adjudicating hostile environment 

sexual harassment claims. The alternatives generally fall into two categories: traditional 

individual-rights based standards and group-rights based standards. Using the former 

types of standards entails a commitment to several traditional liberal principles- social 

consensus as mediator, to lerance of diversity, assumption of risk, and 

interchangeability- while using the latter types of standards entails either the 

modification or abandonment of them. The purpose of this dissertation is to demonstrate 

how the explicit or implicit positing of different theories of the self ultimately underlies 

these disagreements. 
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First, I will argue that a commitment to one crucial aspect of social atomism, i.e., 

the view that a rational individual can choose not to be seriously psychologically affected 

by the views that others take towards her or him, underlies claims that courts should 

appeal to these traditional liberal principles and adopt some variation of a reasonable 

person standard. I will then argue that all previous attempts to criticize this type of theory 

of the self for being "excessively individualistic" have failed; these theories of the self­

whether they are based on modern individualism, cornmunitarianism, or cultural 

feminism-still either explicitly claim or strongly imply that a rational woman can reject 

and consequently be psychologically unaffected by having to work in misogynous, 

traditionally all male work environment. 

Second, I will combine Jean-Paul Sartre's concept of "the look of the other" and 

with several aspects of George Herbert Mead's theory of social development in order to 

construct a theory of the self that will better explain why a rational individual cannot help 

but be psychologically affected by the disparaging attitudes that others express about her 

or him under certain sociological circumstarices. In turn, this theory of the self will then 

be used to defend the claim that courts should adopt a group-rights based reasonableness 

standard while adjudicating hostile environment claims. 
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PART I 

SETTING UP THE PROBLEM: EXAMINING THE ASSUMPTIONS 

THAT DISTINGUISH THE REASONABLE PERSON ST AND ARD 

FROM THE REASONABLE WOMAN ST AND ARD 

(T)he reasonable woman standard assures that male sexual and sexist 
behavior is not treated as the norm in the workplace. It does not favor 
women or provide them with special treatment. Instead, it levels the 
playing field; it assures them equal opportunity. Taking women's 
perspectives into account helps assure that workplaces are hospitable to 
both male and female workers. 

- Caroline Forell 1 

(T)he reasonable woman standard is, by definition, nonneutral. Judicial 
neutrality requires that courts "refuse to ground decisions on personal 
preferences for particular perspectives or political judgments about the 
importance of certain group interests." However, it is precisely these types 
of "personal preferences" and "political judgments" that are at the heait of 
the reasonable woman standard. 

- Robert Unikel2 

1 
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CHAPTER I 

JNTRODUCTION 

Attempts to adjudicate hostile environment sexual harassment cases are greatly 

complicated by the fact that women and men often have quite different understandings of 

what constitutes appropriate and inappropriate exual behavior. A sociological study 

conducted by Barbara Gutek strongly suggests that men and women experience what 

appear to be similar forms of behavior at work very differently. Women are more likely 

to regard sexual encounters, whether verbal or physical, as being coercive, and are less 

likely to be flattered by them. They are also less likely to view them as being directed at 

them as individuals, while being more likely to see them " ... as signs of the voracity or 

prejudice of the perpetrator. 113 Men, by contrast, are more likely to be flattered, and less 

likely to feel harassed, by such gestures. Quoting Gutek, 11(m)en are also more likely to 

perceive such encounters as mutually desired, whereas women are more likely to feel that 

these encounters were desired only by the more powerful, initiating party. 
114 If these 

differences do indeed exist, whose view of what constitutes acceptable behavior should 

prevail? Whose standard should courts appeal to when they are adjudicating hostile 

environment sexual harassment cases? 



Over the last twenty years two principle contenders for this standard have 

emerged: the reasonable person standard and the reasonable woman standard. 
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The reasonable person standard sounds intuitively appealing because it is not 

supposed to favor either men's or women's, or, for that matter, any group's views 

regarding what counts as substandard conduct. Nonetheless, some critics have argued 

that women's views on what constitutes appropriate behavior in the workplace should 

take precedence over men's views when hostile environment cases are being adjudicated. 

In part, they argue that the supposedly gender neutral reasonable person standard still 

tends to be a reasonable man standard and thus helps the courts to "sustain ingrained 

notions of reasonable behavior fashioned by . . . men."5 They also argue that women's 

perspectives should be privileged because of the long history of sex discrimination in our 

society, for example, in Radtke v Everett the Michigan Court of Appeals reasoned as 

follows: 

because of their historical vulnerability in the workforce, women are more 
likely (than men) to regard a verbal or physical encounter as a coercive or 
degrading reminder that the woman involved is viewed more as an object 
of sexual desire than as a credible coworker deserving of respect. Such 
treatment can prevent women from feeling, and others from perceiving 
them, as equal in the workplace. 

We hold, therefore, that a female plaintiff states an actionable claim for 
sex discrimination ... where she alleges conduct of a sexual nature that a 
reasonable woman would consider to be reasonably severe.6 

The implication of arguments like these is that the reasonable person standard will not 

assure women equal employment opportunities because it does not adequately incorporate 



their perspectives and the fact that they are in historically vulnerable positions into the 

judkial decisionmaking process. 
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Although defenders of the reasonable person standard generally acknowledge that 

women have been historically subordinated, and that the reasonable person standard has 

de facto tended to be a reasonable man standard,7 they nonetheless claim that the adoption 

of a reasonable woman standard is unjustified, unnecessary, and even counterproductive. 

One critic in particular, Robert Unikel, argues that this standard is unjustified because 

men and women would not be treated equally if it was adopted; instead, women's views 

would now be privileged over men's views when disagreements about what constitutes 

substandard conduct arise. Further, the idea that one group's perspectives should be 

privileged over another group's is incompatible with our Uberal legal tradition because it 

does not "reflect the individualistic model of equality: 

The standard conflicts with the basic principle of equality in two primary 
respects: First, because it relies exclusively on a specific group's 
(women's) norms for its definitions, the reasonable woman standard 
inappropriately adopts a group-rights, rather than an individual-rights 
perspective. Second, the reasonable woman standard is, by definition, 
nonneutral. It establishes female values and perceptions as dominant and, 
therefore, violates the principle of formal equality by arbitrarily 
differentiating between individuals. 8 

Unikel goes on to argue that this standard is also unnecessary because a truly gender 

neutral reasonable person standard, "a modified ... standard that incorporates the female 

perspective"9 into the judicial decisionmaking process, would be consistent with the 

notion of formal equality- the idea, to quote Linda Krieger and Patricia Cooney, that 

"each individual has the right to be treated the same as other similarly situated 
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individuals, or that each has the right to equal access to a particular opportunity, resource 

or burden."10 Finally, Unikel argues that the reasonable woman standard is 

counterproductive because its focus on group affiliations helps sustain stereotypes that 

have disadvantaged women historically. 11 As we shall see, arguments in support of the 

reasonable person standard in particular, and the liberal legal tradition in general, usually 

rest upon a theory of individualism-"a theoretical constmct ... (that) dissociates the 

individual person from any context of family, religion, or class and invests in him (sic), as 

an individual, certain natural or inalienable rights," 12 and, as a result, it promotes equality 

of treatment over equality of effect. 

In contrast to this view, advocates of the reasonable woman standard argue that 

equal treatment is sometimes insufficient because of the historical subordination that 

women have been subject to. Catharine MacKinnon summarizes the problem in her 

groundbreaking work Sexual Harassment of Working Women: 

To the extent that women and men are not similarly situated sexually, the 
reason is pervasive social inequality. It is not biological difference or 
personal choice. Moreover, it is questionable that people should be 
required to be similarly situated before they can be found to be unequally 
treated, since due to systematic inequality, people are often not in similar 
situations. 13 

Consequently, as Lucinda Finley argues, 

parceling out goods such as workplace benefits according to egalitarian 
distributive principles may not result in people's positions actually corning 
out equal in the end . . . Individual needs and positions may have to be 
taken into account in any particular situation in order to achieve equality of 
outcome.14 
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On this view, the systematic ineqality that women have been subjected to sometimes 

needs to be taken into account in order for women to be treated equally. This implies that 

it is not as easy for women in particular, or members of historically oppressed groups in 

general, to dissociate themselves from group contexts as defenders of individualism 

suggest. 

I hope to show that these differing views about the extent to which individuals can 

dissociate themselves from their various group contexts is crucially impo1tant and that it 

can ultimately be traced back to different conceptions of the self. Advocates of the 

reasonable person standard have explicitly adopted an important aspect of what is 

sometimes called an atomistic conception of the self, a theory alternately refeJTed to as 

social atomism, a view that exalts individual identity over group membership to the 

extent that the issue of historical vulnerability, the feeling that members of certain groups 

have of being less than equal, is largely though not completely eliminated. According to 

this view, individuals can simply choose not to be adversely affected by how others view 

her or him. Although advocates of the reasonable woman standard have criticized many 

aspects of the liberal legal tradition, there have not been very many explicit discussions 

about social atomism; rather, they have assumed that group membership shapes 

individual identity to the extent that members of certain groups may experience such 

historical vulnerability in the workplace. Quoting one male advocate of this standard, 

I hardly believe reasonable women condone the pervasive degradation and 
exploitation of female sexuality perpetuated in American culture. In fact, 
pervasive societal approval thereof and of other stereotypes stifles female 
potential and instills the debased sense of self-worth which accompanies 



stigmatization. The presence of pin-ups and misogynous language in the 
workplace can only evoke and confirm the debilitating norms by which 
women are primarily and contemptuously valued as objects of male sexual 
fantasy. 15 

The imp]ication of this argument is that an individual 's group identity, i.e., being a 

woman, is going to seriously efect how one reacts to being subject to these kinds of 

displays and conduct at the workplace. By contrast, as we shall see, advocates of the 

reasonable person standard, explicitly or implicitly relying on a version of social 

atomism, do not necessarily agree that such stereotypes instill a debased sense of self­

worth, and consequently they do not think that misogynous displays unreasonably 

interfere with a woman's ability to do her job. 

Who is correct? 
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In the first two parts of this dissertation I am going to examine some of the 

implications that accepting an atomistic conception of the self has for the adjudication of 

hostile environment sexual harassment claims, as well as its related implications for the 

equality of treatment versus equality of effect debate. First, I will consider a specific case 

where admittedly extreme behavior was in large part excused by appealing to a version of 

the reasonable person standard. Second, I will examine the history of the legal concept of 

reasonableness and the evolution of rulings in hostile environment cases in order to better 

explain how even presumably extreme behavior might be plausibly excused if one posits 

an atomistic conception of the self. And third, I will argue that it will be extremely 

difficult to argue against many of the fundamental principles of the liberal legal tradition 

in general, and for the adoption of a reasonable woman standard in particular, if one does 



not challenge this conception of the self. I will then attempt to develop a theory of the 

self in Part Three that explains why it would be reasonable to expect most women to be 

severely affected by working in a misogynous, traditionally all male environment and 

argue that courts should use a group-rights based reasonableness standard to adjudicate 

hostile environment sexual harassment claims. 
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To be more specific about the remainder of Part One, I am going to do the 

following: I will first examine a case that used the reasonable person standard, Rabidue v. 

Osceola Refining Co., 16 demonstrate how some core liberal principles- social consensus 

as mediator, tolerance of diversity, and assumption of risk-informed the majority 

opinion, and argue that these principles do not ipso fact establish whether a reasonable 

person (who is a woman) would be seriously affected by working in a misogynous 

environment. Then I will explain how these same core liberal principles are properly 

used to help make reasonableness determinations in ordinary negligence cases, the point 

being to demonstrate that the reasonable person standard is quite adequate for most types 

of cases. After doing that I will briefly examine the history of sexual harassment rulings 

in order to identify the relevant issues that separate arguments for using a reasonable 

woman standard to adjudicate hostile environment cases from arguments for using a 

reasonable person standard. Finally, I will further clarify the differences between these 

two perspectives by examining Robinson v. Jacksonville Shipyards, Inc., 17 a case where a 

court used a reasonable woman standard and explicitly rejected the arguments made by 

the majority in Rabidue. 
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I will then do the following in Part Two: First, I will outline the basic features 

Thomas Hobbes.ts and John Locke's19 social contract theories and examine the extent to 

which their theories inform-and fail to inform-the use of social consensus as mediator, 

tolerance of diversity, and assumption of risk by the Rabidue majority. I will next 

examine some of the basic features of 17th century and modern individualism,20 as well as 

some cultural feminist and communitarian criticisms of individualism,21 and argue that all 

of these theories share an explicit or implicit commitment to one crucial aspect of social 

atom.ism: that being the idea that individuals are free to reject society's values and can 

simply choose not to be psychologically affected by them. I will then demonstrate how 

this aspect of social atom.ism informs the use of the reasonable person standard by the 

Rabidue majority and Unikel's claim that courts should adopt a modified reasonable 

person standard. Finally, I will argue that calls for the adoption of a reasonable woman 

standard or any form of a group-rights based reasonableness standard should be based 

upon a theory of the self that rejects this aspect of social atomism and thus explains why 

a reasonable woman would be psychologically harmed by working in a sexist, 

traditionally all male environment. 

In Part three I will attempt to sketch such a theory of the self. First, I will outline 

the phenomonological theory of the self that Jean-Paul Sartre developed in Being and 

Nothingness,22 especially his concept of "the look of the other." [ will argue that this 

concept, which maintains that the attitudes that others take towards us sometimes 

unavoidably makes us feel self-conscious and shameful, offers the beginning of an 



explanation for why a woman cannot simply refuse to be hurt by being subjected to sexist 

conduct and displays. I say the beginning because the problem with Sartre's theory is that 

it does not offer an adequate sociological account of the conditions that give rise to 

feeling self-conscious and shameful and he argues that the look of the other can be 

transcended through acts of will. I will then adapt aspects of George Herbert Mead's 

theory of social development23 to Sartre's concept of the look of the other in order to 

develop a more comprehensive view of the sociological conditions that give rise to the 

look of the other. I will then use this theory of the self, which will be an amalgamation of 

both of their theories, to explain why a woman should reasonably be expected to suffer 

psychological harm while working in an anti-female environment. 

Although I am going to focus on the specific issues surrounding hostile 

environment sexual harassment cases, my larger concern is actually with how group 

identity, e.g., gender or racial identity, effects individual identity. I do not think that any 

theory of the self that I have come across adequately explains how the various ways that 

we are socialized effects us psychologically. These theories of the self-be they 

individualist, communitarian, cultural feminist, Sartrian, Marxist, etc-fail because they 

all ultimately posit a dichotomous relationship between the object and the subject; they all 

maintain that we are shaped by the communities we are part of, on the one hand, but want 

to preserve the idea that we can reject aspects of our socialization by taking a critical 

perspective towards them, on the other. I do not think that this view is wrong, but I do 
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think that it is insufficiently precise. It is not wrong because we are obviously shaped by 

the various ways that we are socialized and we can certainly change who we are by 

questioning and sometimes rejecting aspects of this process. However, it is insufficiently 

precise because it does not adequately account for how difficult making such changes can 

sometimes be. To be more specific, the problem with all of these theories is that they 

explicitly claim or strongly suggest that our identities are, or at least can be, derived 

internally, by how we think and feel about ourselves, rather than externally, by how 

others can make us think and feel about ourselves-if we act rationally. This implies that 

individuals are free to facilely reject aspects of their socialization irregardless of whether 

the people they work, live, and interact with encourage or discourage them from doing so. 

It is not that all of these theories of the self claim that most people will actually succeed 

at doing this, but hey all claim or strongly imply that those of us who are not mentally 

infirm can do this-and they do not offer any theory that explains why the process of 

doing so is sometimes exceedingly difficult, which makes it plausible to infer that failures 

occur because we are behaving irrationally; there is no adequate explanation of how the 

views that others express about us can instill a debased sense of self worth in us even if 

we respond to them rationally. In sum, my main goal is to examine hostile environment 

mlings and arguments about which reasonableness standards courts should adopt in order 

to develop a theory of the self that explains why a rational individual can sometimes be 

stigmatized by conduct and displays directed at members of a group while demonstrating 

why other theories of the self do not offer an adequate explanation of why this occurs. 
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CHAPTER II 

USING THE REASONABLE PERSON STANDARD: 

RABIDUE V. OSCEOLA REFINING 

Vivienne Rabidue was the only woman holding a salaried management position at 

Osceola Refining. She filed a hostile environment sexual harassment claim after she was 

discharged, alleging that 

its refusal to stop the display of pornographic posters in private offices and 
common work areas at the company plant, as well as the stream of anti­
female obscenities directed at her and other women by a co-worker in 
another department constituted sex discrimination in violation of Title 
VIl.24 

The abuse she was subject to was extreme: 

In common work areas plaintiff and other female employees were exposed 
daily to displays of nude or partially clad women belonging to a number of 
male employees at Osceola. One poster, which remained on the wall for 
eight years, showed a prone woman who had a golf ball on her breasts 
(sic), with a man standing over her, golf club in hand, yelling "Fore." And 
one desk plaque declared "Even male chauvinist pigs need love. "25 

One similarly positioned male employee, Douglas Henry, "routinely referred to women as 

'whores', 'cunt', 'pussy', and 'tits.' Of plaintiff, Henry specifically remarked 'All that bitch 

needs is a good lay' and called her 'fat ass."'26 
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Although the defense did not dispute these facts, the plaintiff did not prevail.27 

Judge Kmpansky, writing for the majority while using a version of the reasonable person 

standard, concluded that the aforementioned conduct did not have "the effect of 

unreasonably interfering with the plaintiffs work performance" and that it did not create 

"an intimidating, hostile, or offensive work environment."28 Although Judge Krupansky 

described Henry as "an extremely vulgar and crude individual who customarily made 

obscene comments about women generally, and on occasion, directed such obscenities to 

the plaintiff,"29 he nonetheless concluded that such conduct, "although annoying, (was) 

not so startling as to have affected seriously the psyche of the plaintiff or other female 

employees. "30 

Judge Krupansky would appear to be contradicting himself: How can he describe 

Henry's behavior as extremely vulgar and crude, on the one hand, and yet claim that it is 

not so startling as to have seriously affected the psyches of female employees, on the 

other? Why would it be unreasonable to conclude that such admittedly extreme behavior 

would create an intimidating, hostile, and offensive work environment and thus interfere 

with the plaintiffs ability to do her job? Why should a reasonable person (who is a 

woman) merely be annoyed by such blatant displays of misogyny? 

Judge Krnpansky defended his ruling with three arguments: First, the plaintiff 

assumed a certain amount of risk when she "voluntarily" and knowingly accepted the 

position: 

a proper assessment ... of an employment environment that gives rise to a 
sexual harassment claim would invite consideration of . . . the totality of 



the physical environment of the plaintiffs work area, the lexicon of 
obscenity that pervaded the environment of the workplace both before and 
after the plaintiffs introduction into its environs, coupled with the 
reasonable exfiectation of the plaintiff upon voluntarily entering that 
environment. 1 

14 

Second, the majority argued that Title VII was not a mandate to transform working class 

cultures: 

it cannot be seriously disputed that in some work environments, humor 
and language are rough hewn and vulgar. Title VII was not meant to-or 
can (sic)-change this. It must never be forgotten that Title VII is the 
Federal Court mainstay in the struggle for equal employment opportunity 
for the female workers of America. But it is quite different to claim that 
Title VII was designed to bring about a magical transformation in the 
social norms of American workers.32 

And third, the environment at Osceola was not unreasonably offensive because it was not 

substantially lower than the norm that is accepted throughout most of American society: 

The sexually oriented poster displays had a de minimus effect on 
the plaintiffs work environment when considered in the context of a 
society that condones and publicly features and commercially exploits 
open displays of written and pictorial erotica at the newsstands, on prime­
time television, at the cinema, and in other public places.33 

As Nancy Ehrenreich points out, these three arguments all rest upon traditional 

liberal ideals: The "voluntary entry" point is based on the classical free choice argument 

that she cannot complain about the conditions she encountered because she implicitly 

agreed to tolerate them when she accepted the offer of employment. '"The working class 

culture' point invokes the pluralist principle of tolerance for diversity;" the idea being that 

courts should acknowledge and protect relativism in our society, to the extent that is 

possible, by allowing individuals or groups to pursue their respective interests unless their 

conduct harms other people. Some of us might find such expressions offensive, but we 
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should tolerate them because diversity should be encouraged whenever possible.34 

Finally, the claim that such conduct in the workplace is not unreasonably offensive 

because it compares favorably to the values expressed in society at large rests on the idea 

that the court should appeal to a societal consensus about what constitutes appropriate 

and inappropriate conduct when disagreements arise. 35 This standard recognizes that 

there can only be so much tolerance for diversity or pluralism: 

One side's freedom can always be seen as the other side's loss of security, 
one side's equal treatment can seem like the other's unequal treatment, one 
group's pursuit of its own interest can always be called intolerance of any 
other group that is affected by that pursuit. 36 

In determining what counts as freedom or loss of security, equal or unequal treatment, the 

legitimate pursuit of one's interests or intolerance of others, the court is said to be neutral 

because it relies on a societal consensus while making such determinations.37 In this 

particular instance, the court sided with the supposed views of the so called working class 

because they were said to better represent the views held by the average person. 

While it is easy to identify the liberal ideals that underlie Judge Krupansky's 

ruling, it is much harder to see how these ideals help address the previously alluded to 

tension, that is, what is it about them that helps transform admittedly highly offensive 

behavior into something merely annoying when viewed from the point of view of a 

woman employee, or even a hypothetical reasonable person? The fact that Rabidue 

voluntarily and knowingly took the position, the need to follow the pluralist principle of 

tolerance for diversity, and the appeal to follow societal norms when disagreements about 

what constitutes unreasonably offensive conduct arise do not seem to help us determine 



whether she was subject to a hostile environment, one that unreasonably interfered with 

her ability to do her job. 
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First, Judge Krupansky claimed that she "voluntarily" and knowingly chose to 

work at Osceola Refining. While it is clear that she voluntarily chose to take the position, 

it is less clear that she knew what type of environment she was entering into or how such 

an environment might effect her psychologically. The majority's argument implies that 

she knowingly chose to work in what she would consider to be a hostile environment. 

Moreover, even if she did knowingly choose to enter into such an environment, why does 

it follow that such crude behavior should be excused? The majority seems to presuppose 

that the onus to adjust one's attitudes lies with the plaintiff, even if the conduct at issue is 

admittedly obscene.38 This amounts to saying that such behavior is excusable because 

she knew what she was getting herself into. Why should the assumption of risk while 

working in what the dissenting judge described as an "abusive, anti-female 

environment"39 lie with her? 

Second, Judge Krupansky asserts that Title VII is not meant to be a mandate to 

transform working class culture. This begs the question, however. Title VII is meant to 

protect women from sexual discrimination at the workplace, and as such it would seem to 

require the transformation of any culture that is likely to create a hostile working 

environment for them. Given the goal of equal employment opportunity, it would seem 

that courts should first determine whether this so called working class culture 

unreasonably interfered with Rabidue's ability to do her job rather than protecting the 



"rough hewn and vulgar" social norms of American workers. The third argument begs 

the question in a somewhat similar way: The apparent fact that the conduct at Osceola 
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wa largely in keeping with conduct condoned throughout mo t of the rest of society does 

not in itself establi h whether such conduct should have seriously affected the psyches of 

the plaintiff or other female employees. Krupansky's argument eems to presuppose that 

the conduct that women are subjected to in the larger society does not generally cause 

them psychological harm. But perhaps "a society that condones and publicly features and 

commercially exploits open displays of written and pictorial erotica at the newsstands, on 

prime-time television, at the cinema, and in other public places"40 causes systematic 

psychological harm to women before they ever into the workplace? Be that as it may, 

why would sexually oriented poster displays be thought to have a de minimus effect on 

the plaintiff s work environment when considered in the context of the larger society 

which apparently condones such displays? Would uch di plays be thought to have a 

more substantial psychological effect if they occurred in the context of a larger society 

that generally disapproved of such displays? In sum, these ideals may help us determine 

which types of conduct will be protected and which will not, but they do not seem to help 

us distinguish hostile conduct from merely annoying conduct when viewed from the point 

of view of the female employee. 

Although it has not been spelled out in any of the literature from law journals that 

I have read on hostile environment sexual harassment cases, I will argue that the 

justification for the use of these three liberal ideals is inextricably bound up with 



individualism- though not necessarily with liberalism-especially with the social 

atomistic idea that a person is free to reject, and be emotionally unaffected by, society's 
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cu toms and habits if one responds rationally, i.e. if one "makes the right judgment in the 

light of good rea on. "41 Given this theory of the self, the social consensus arrived at 

appears to be neutral rather than skewed towards certain group's per pectives because it is 

assumed to be the fair outcome of a debate conducted among equal individual from a 

plurality of backgrounds. Wide-ranging tolerance of diversity is thought to be in 

everyone's interest, even someone who is being subjected to di paraging criticisms, 

because it allows all of us to make more informed decisions about how to live our lives. 

And the idea that the assumption of risk should lie with the person who disagrees with 

society's prevailing standards, regardless of how offensive and degrading those standards 

are, is based on the premise that individuals can adjust their expectations without being 

psychologically affected by the transition. I do not think that social atomism, the 

reasonable person principle, and the use of these three liberal principle is categorically 

unjustified. In fact , I think that their use is quite adequate for the adjudication of most 

negligence cases-but not for hostile environment sexual hara sment cases. The problem 

is that adopting the individualist model of equality place an unrea enable psychological 

burden on women that would prevent mo t of them from having an equal employment 

opportunity at this time. This point be will be clearer if one fir t understands why the use 

this model of equality is justified for the adjudication of most negligence cases. 



CHAPTER III 

A BRIEF HISTORY OF THE LEGAL CO CEPT OF REASO ABLENESS 

AND ITS APPLICATION TO SEXUAL HARASSME T CASES 
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The reasonable man/person standard occupies an important place in the history of 

the common law because it provides us with a method by which we can resolve many of 

the inevitable disputes that arise among individuals as they go about pursuing their often 

diverse interests. 

It attempts to mediate these inevitable disputes by both respecting and eliminating 

all differentiations among people. It respects such differences in the sense that 

individuals are said to be free to pursue whatever interests they wish to so long as they do 

not unreasonably interfere with the liberty of others. And it is an ab tract tandard that is 

supposed to eliminate all differences because it is said to be neutral in that it purportedly 

does not represent the values of the judge, the jury, or any other actual person. Nancy 

Ehrenreich explains that this mythical being is portrayed as a mediating concept by which 

the competing liberty interest of the individual defendant and security interest of the 

plaintiff are balanced.42 The judge or jury is told to weigh the competing interests 

neutrally and objectively, not through their own lens but through the community's lens. 

By utilizing the community's lens, the reasonable man/person tandard of care "claim to 



reach consensus on what conduct society considers permissible. "43 As one defender of 

this standard, Robert Unikel, asserts, it achieves "the ultimate goal of promoting 

individual equality while adequately preserving community harmony."44 It supposedly 

accomplishes this by imposing liability on those who injure others because we can now 

objectively judge what society considers to be substandard conduct. 
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The first time that the reasonable man standard appeared in print was in the 1837 

English case Vaughan vs. Menlove, which described him as "the man of ordinary 

prudence." According to Caroline Farell, 

Vaughan specifically rejected the defendant's standard of subjective good 
faith in preference for the objective reasonable man standard. The 
justification was that there is a minimum standard that all people are 
required to meet whether they are actually capable of doing so or not.45 

The reasonable person standard of care utilizes a strict form of liability when j udging the 

defendant, who is expected to measure up to certain minimal standards, even if he or she 

does not recognize them or is incapable of meeting them. To quote Justice Oliver 

Wendell Holmes famous summation of this point in The Common Law: 

When men live in society, a certain average of conduct, a sacrifice of 
individual peculiarities going beyond a certain point, is necessary to the 
general welfare. If, for instance, a man is born hasty and awkward. is 
always having accidents and hurting himself or his neighbors, no doubt his 
congenital defects will be allowed for in the courts of heaven, but his slips 
are no less troublesome to his neighbors than if they sprang from gui lty 
neglect. His neighbors accordingly require him, at his proper peril, to 
come to their standard, and the court.<; which they establish decline to take 
his personal equation into account.46 

The point is that the defendant may still be held liable even though he had the best of 

intentions and/or was trying his hardest. As applied to hostile environment sexual 



harassment cases, this means that the defendant would still be held accountable for 

creating a hostile environment for a female employee even if he genuinely thought that 

his conduct was innocent and harmless.47 
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This view of what constitutes reasonableness assumes that we are all more or less 

capable of acting rationally, and indeed, as we shall see in more detail later, this is the 

argument made by both Thomas Hobbes48 and John Locke.49 Hobbes argues that all men 

have equal bodily and mental capacities, not in the sense that all possess the same amount 

of physical strength or mental acumen, but in the senses that all hope to attain their 

desired ends and have the ability to accept the idea that the desired ends that others are 

pursuing must be respected to ome degree. Similarly, Locke argues that being all equal 

and independent, no one ought to harm another in his li fe, health, liberty, or possession 

(property). The concept of reasonableness is an attempt to balance these sometimes 

competing interests, and it assumes that we are all by and large capable of understanding 

what the prevailing standards are and that we all have the ability to behave accordingly. 

This explains why the person who lacks physical coordination will still be held 

accountable for any mishap that he might cause. He may not have intended to topple the 

rare ceramic vase he was examining at the department store, but he is quite capable of 

knowing what consequences will follow if he should happen to topple the vase, and he is 

expected to calculate the additional risks that are entailed by his clumsiness. Similarly, a 

man may not have intended to offend a woman when he made sexual advances towards 

her at work, but he is quite capable of knowing what consequences will follow if he 
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should happen to offend her, and he is expected to calculate the additional that are 

entailed by his womanizing. In both instances, mental genius is not required in order to 

be able to identify what the prevailing standards of reasonableness are; only a minimal 

amount of mental acumen is required, enough to know, for example, that one's unusual 

clumsiness or attitudes towards women sometimes entail unacceptable risks to the 

security of others. Thus, the legal concept of reasonableness is founded upon the theory 

of formal equality, which maintains that we are all equal to the extent that we all have 

certain rights, have an obligation to respect the idea that others are entitled to the same 

rights, and have the ability to recognize and abide by the standards that constitute such 

respect. 

Unfortunately, the reasonable man/person concept has never truly been gender 

neutral. During the last century formal equality was said to be inappropriate because 

women were not thought to be "similarly situated"; they were not considered to be the 

equals of men and they were often legally regarded as chattel or property.50 Even though 

in theory this is no longer the case, descriptions of the apparently neutral ideal reasonable 

person actually still end up reflecting middle class male values: In our country the ideal 

reasonable person is supposed to be "the man who mows the lawn in his shirt sleeves and 

who takes the magazines at home."51 This standard also tends to be conservative because 

its neutrality is derived from existing community norms, and if these norms reflect a 

disparaging view of women then that will factor into how the courts will measure what 

counts as substandard conduct. As Nancy Ehrenreich alleges, 



(t)hus, it is not so much that the reasonableness test is itself a neutral 
standard, but rather that it serves as a vehicle for importing an already 
arrived at political solution into the law.52 
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This puts women in the position of having to change society' , or more specifically, 

men's, views about how they are viewed before the courts will recognize the harm that is 

being caused to them. Finally, our legal institutions are still largely dominated by males, 

and it seems intuitively obvious that masculine values will predominate in our courts so 

long as this gender imbalance continues. 

Despite its troubled history and these ongoing problems, the reasonable person 

standard is still adequate for the adjudication of most cases. Caroline Forell summarizes 

the point nicely: 

when it comes to most injuries, for example, auto accidents or simple slip 
and fall cases, the reasonable person standard remains appropriate .. . 
(T)he adoption of the reasonable person standard helps us see and 
acknowledge the commonalities among men and women that do exist in so 
many areas. When it comes to driving too fast, drunk driving or failure to 
remove a hazard that causes someone to slip or fall , what is considered 
rea onable for men should be the same as what is considered reasonable 
for women.53 

Problems arise, however, when members of different group tend to have different 

understandings about what constitutes reasonable behavior, as is often, but not always, 

the ca e wi th hostile environment sexual harassment claims. How hould the law account 

for such difference on those occasions when they do arise? 

Hostile or abusive environment sexual harassment claims are a manifestation of 

Title Vil of the Civil Rights Act of 1964, which states that it is "an unlawful employment 



practice for an employer ... to discriminate against any individual with re pect to his 

compensation, terms, conditions, or privileges of employment because of uch 

individual's race, color, religion, sex, or national origin. "54 Over the course of the next 
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two decades the courts very gradually came to recognize two type of sexual harassment 

claims, of the quid pro quo and hostile environment variety. Quid pro quo claims involve 

"economic" or "tangible" discrimination.55 As Catherine MacKinnon describes it, 

This category is defined by the more or less explicit exchange: The woman 
must comply sexually or forfeit an employment benefit ... :"If I wa n't 
going to sleep with him, I wasn't going to get my promotion"; "I think he 
meant that I had a job if I played along"; ... "I was fired because I refused 
to give at the office."56 

The legitimacy of the e suits rests upon the idea that women's sexuality should not be a 

condition of employment. 

In 1986, the Supreme Court rejected the claim that Title VII hould be limited to 

"economic" or "tangible" discrimination. In Meritor Savings Bank V Vinson, the Comt 

held that "tbe phrase 'terms, conditions, or privilege of employment' evince a 

congressional intent to strike at the entire spectrum of disparate treatment of men and 

. 1 ,,57 women m emp oyment. 

Michelle Vinson worked at Meritor Savings Bank under the upervision of vice 

president Sidney Taylor for four years. During that time she was promoted to teller, head 

teller, and branch manager. The employer and the employee both agree that the e 

promotions were based upon merit. After being di charged for taking excessive sick 

leave Michelle Taylor filed a sexual harassment claim again t Meritor Savings. She 

alleged that she had "constantly been subject to exual harassment. "58 According to 



25 

Vinson, shortly after she was employed Taylor took her out to dinner and made sexual 

advances towards her. She at fir t refused but then relented because he feared that she 

would lose her job. Taylor then proceeded to make repeated demands upon her for sexual 

favors, usually at the branch office both during and after office hours. She had sexual 

intercourse with him forty or fifty more times and he also "fondled her in front of other 

employees, followed her into the women's restroom when she went their alone, exposed 

himself to her, and forcibly raped her on several occasions. "59 She also claimed that 

Taylor fondled and touched other women at the bank. Taylor denied all of these 

allegations, "testifying that he never fondled her, never made suggestive remarks to her, 

never engaged in sexual intercourse with her, and never asked her to do so. "60 

The District Court denied relief for Vinson, but it did so without considering 

whether her allegations were true or false: It instead held that, 

(i)f respondent and Taylor did engage in an intimate or sexual relationship 
during the time of (respondent's employment with the bank), that 
relationship was a voluntary one having nothing to do with her continued 
employment at (the bank) or her advancement or promotion at that 
institution. 61 

Que tions about Taylor's conduct were simply irrelevant because Vinson had not suffered 

any economic or tangible discrimination, and on thi basis the Di trict Court concluded 

that Vinson had not been sexually harassed or di criminated against, the implication 

being that the psychological affect on a female employee are only relevant to the extent 

that they cause "tangible loss" of "an economic character. "62 The Court of Appeals for 

the District of Colombia Circuit reversed the ruling and concluded that remand was 

necessary. The Court of Appeals argued that Title VII could be predicated on two types of 
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sexual harassment: "harassment that involves the conditioning of concrete employment 

benefits on sexual favors (quid pro quo harassment), and harassment that, while not 

affecting economic benefits, creates a hostile or offensive working environment. 1163 The 

Supreme Court agreed with the Court of Appeals that remand was appropriate. Justice 

Rehnquist, delivering the opinion of the Court, argued that there was no evidence of 

congressional intent to limit Title VU of the Civil Rights Act to economic or tangible 

discrimination , as it was intended "to strike at the entire spectrum of disparate treatment 

of men and women in employment. 1164 The Court then proceeded to draw on the Equal 

Employment Opportunity Commission (EEOC) guidelines issued in 1980. These 

guidelines state that 

'unwelcome sexual advances, requests for sexual favors, and other verbal 
or physical conduct of an unwelcome nature' ... constitutes 'prohib.ited 
sexual harassment,' whether or not it is directly linked to the grant or 
denial of an economic quid pro quo, where 'such conduct has the purpose 
or effect of unreasonably interfering with an individual's work 
performance, or creating an intimidating, hostile or offensive working 
environment.'65 

The Court concluded "that Title VU affords employees the right to work in an 

environment free from discriminatory intimidation, ridicule, and insult."66 By way of 

explaining its rationale, the Court then drew upon Rogers v EEOC.67 In this case, the 

Court of Appeals for the Fifth Circuit held that the giving of discriminatory service to 

Hispanic clientele created an offensive working environment for Hispanic employees, in 

that 

(o)ne can readily envision working environments so heavily polluted with 
discrimination as to destroy completely the emotional and psychological 
stability of minority group workers ... 68 



The Supreme Court then held that a hostile sexual environment should be likewise 

prohibited. The Court elaborated on this by quoting Henson v Dundee69 approvingly: 

Sexual harassment which creates a hostile or offensive working 
environment for members of one sex is every bit the arbitrary barrier to 
sexual equality at the workplace that racial harassment is to racial equality. 
Surely, a requirement that a man or woman run a gauntlet of sexual abuse 
in return for the privilege of being allowed to work and make a living can 
be as demeaning and disconcerting as the harshest of racial epithets.70 

The Court then went on to caution that not all conduct that can be described as 
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harassment unreasonably affects the "terms, conditions, or privilege(s)" of employment; 

actionable sexual harassment "must be sufficiently severe or pervasive 'to alter the 

conditions of (the victim's) employment and create an abusive working environment', e.g. , 

to quote Rogers v EEOC, 'mere utterances of an ethnic or racial epithet which engenders 

offensive feelings in an employee' would not affect the conditions of employment to a 

sufficiently significant degree to violate Title VIL "71 

The holding in Downes v Federal Aviation Administration is an example of such 

a case.72 An employee of the F.A.A., referred to as Ms. Jones, alleged hostile 

environment sexual harassment against her supervisor, Finley Downes, on the basis of 

four undisputed incidents: 

1. Referring Ms. Jones as "the Dolly Parton of the office" in a 
conversation with two visitors to the facility which a female employee 
overheard. 
2. Speculating on the frequency of Ms. Jones sexual relationships after her 
divorce, in a telephone conversation with her in January, 1982. 
3. Describing a woman (non-employee) who wore tight shorts and 
repeating a joke attributed to Bob Hope about such attire to staff members. 
4. Touching Ms. Jones hair on two occasions.73 
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Circuit Judge Nies, writing for a unanimous court, reversed the previous ruling that these 

incidents were sufficiently severe to constitute a hostile environment. These five 

incidents (number four refers to two separate incidents) occurred over the course of more 

than three years and thus did not establish a pattern of behavior, and thus were not proven 

to be "representative of his conduct. .. They do not show that conduct has been repeated 

to a point where it is 'routine' or of 'generalized nature', i.e., has become a condition of 

anyone's employment."74 Downes made no more offensive remarks "after she called him 

'gross' and hung up on him during the January, 1982 telephone conversation. "75 Finally, 

the context in which these incidents occurred was not established. In sum, Judge Nies 

concluded that "(t)he record is wholly devoid of evidence that Downes' remarks interfered 

with anyone's work or psychological well-being."76 

The allegations that Vinson made, conversely, were clearly thought to be 

sufficiently severe "to state a claim for hostile environment sexual harassment. "77 In 

remanding the case, the Supreme Court instructed the District Court to focus on the 

"unwelcomeness" of Taylor's conduct rather than upon the "voluntariness" of Vinson's, 

even if "it presents difficult problems of proof. "78 To my mind, neither the Supreme 

Court or the Court of Appeals offered an adequate explicit explanation of the rationale 

underlying this distinction, but I assume it refers back to Vinson's claim that she only had 

intercourse because she feared she would lose her job if she did not.79 Presumably, the 

point is that one's supposedly "voluntary" consent is a very problematic if it is given 

under such "unwelcome" circumstances. And finally it instructed the District Court to 



follow the EEOC guideline which urge the trier of fact to consider "the totality of 

circumstances, such as the nature of the sexual advances and the context in which the 

alleged incidents occurred. "80 
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Although hostile environment claims were now recognized by the Supreme Court, 

the especially egregious nature of the conduct alleged in Meritor presented a problem for 

subsequent rulings, like Rabidue. Behavior such as that directed towards Rabidue was 

seen as having a "de minimus" psychological effect in part because it was compared to 

the extreme examples considered in Meritor. Such behavior might be "extremely vulgar 

and crude,"81 but, when compared to Meritor, it was seen as being "not so startling as to 

have affected seriously the psyche of the plaintiff or other female employees. "82 The 

implication is that only the most extreme kinds of behavior create a hostile environment 

for women, whereas merely "annoying" behavior like that directed at Rabidue does not 

create "an intimidating, hostile, or offensive work environment," and thus does not have 

"the effect of unreasonably interfering with the plaintiffs work performance. "83 

The Supreme Court addressed this specific issue and rejected the requirement that 

an "actionable 'abusive environment' harassment ... must 'seriously affect (an 

employee's) psychological well-being' or lead the plaintiff to 'suffer injury'" in Harris v 

Forklift Systems Inc.84 

Teresa Harris worked as the only female manager at Forklift Systems Inc. for a 

little longer than two years. Throughout that time the president, Charles Hardy, "insulted 



her because of her gender and often made her the target of unwanted sexual 

innuendoes. "85 To be more specific, 

Hardy told Harris on several occasions, in the presence of other 
employees, "You're a woman, what do you know" and "we need a man as 
the rental manager"; at least once, he told her that she was "a dumb ass 
woman." Again in front of others, he suggested that the two of them "go 
to the Holiday lnn to negotiate (Harris') raise. " Hardy occasionally asked 
Harris and other female employees to get coins from his front pants 
pocket. He threw objects on the ground in front of Harris and other 
women and asked them to pick the objects up. He made sexual 
innuendoes about Harris' and other women's clothing.86 
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Harris eventually complained to Hardy and he promised to stop, but shortly thereafter he 

asked her, again, in front of others, if she had promised a client sex in order to secure a 

deal? She quit shortly thereafter. 

The District Court for the Middle District of Tennessee ruled in favor of Forklift 

and Hardy, though they did concede that this was a "close case. "87 They followed the 

precedent set in Rabidue and found that Hardy's offensive comments were not 

so severe as to be expected to seriously affec t (HaiTis') psychological well­
being. A reasonable woman manager under like circumstances would 
have been offended by Hardy, but his conduct would not have risen to the 
level of interfering with that person's work performance .. . I do not 
believe that he created a working environment so poisoned as to be 
intimidating or abusive.88 

Justice O'connor, writing for the majority, remanded this "close case" back to Di trict 

Court with instructions that courts should take 

a middle path between making actionable any conduct that is merely 
offensive and requiring the conduct to cause a tangible psychological 
injury .. . Title Vil comes into play before the conduct leads to a nervous 
breakdown.89 
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psychological injury, they also assume that only the most extreme conduct can cause 

enough psychological harm to unreasonably interfere with a woman's job performance or 

employment opportunities. By contrast, the Supreme Court ruling in Harris presupposes 

that conduct that falls somewhere between being merely offensive and truly appalling can 

reasonably be expected to cause such interference. The issue before the courts in hostile 

environment cases now looks more like the following: we need to examine the totality of 

the circumstances, "such as the nature of the sexual advances and the context in which the 

. .. incidents occurred,"93 in order to determine whether conduct like that which Harris or 

Rabidue was subject to was so abusive and intimidating that it created a sexually 

discriminatory hostile environment. To be more specific, we need to consider whether 

the frequency and the severity of the "unwelcome sexual advances, requests for sexual 

favors, or other verbal or physical conduct of a sexual nature, "94 given the context in 

which they occurred in, should be expected to have adversely affected a woman's 

psychological well-being to the point where it unreasonably interfered with her job 

performance, discouraged her from remaining on the job, or kept her from advancing in 

her career. 

I am using the phrase "adversely affected a woman's psychological well-being" in 

a different sense than the Supreme Court used the phrase "seriously affect a reasonable 

person's psychological well-being. "95 The Supreme Court associates psychological 

effects with the idea of "tangible psychological injury," .e.g., "conduct (that) leads to a 

nervous breakdown,"96 but I think that it is important to explicitly acknowledge the term 
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usually has a broader meaning, a meaning well captured by Judge Keith's claim "that the 

presence of pin-ups and misogynous language in the workplace .. . stifles female 

potential and instills the debased sense of self-worth which accompanies stigmatization" 

in them.97 The point is that such work environment wilJ have a deleterious psychological 

effect on most women to a point where it would be reasonably expected to interfere with 

their job performance even it does not cause mo t of them to suffer tangible psychological 

injuries. Semantics aside, I do not think that questions about whether these types of work 

environments will stigmatize a reasonable person or woman are inconsistent with the 

Supreme Court's holding in Harris. The factors that Judge O'Connor alludes to that are 

supposed to distinguish "mere offensive utterance" from abusive behavior suggest the 

importance of considering psychological issues in the broader sense that I am using the 

term; as she explains, besides tangible psychological injury, other factors "may include 

the frequency of the discriminatory conduct; the severity; whether it is physically 

threatening or humiliating .. . and whether it unreasonably interferes with an employees 

work performance."98 The idea expressed by her is that conduct of a sufficiently severe 

and frequent nature will threaten and humiliate most female workers to a point where it 

will unreasonably interfere with their work performances; in other words, the 

psychological experience of feeling threatened and humiliated by such conduct might not 

cause tangible psychological injuries, but having to suffer it still cannot be reconciled 

with the idea that women should have an equal employment opportunity. Given the 

impo11ance of these kinds of effects, i.e., feeling threatened and humiliated, from now on 
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I am going to use the term "psychological" in the broader sense that just outlined. 



CHAPTER IV 

CAN THE REASONABLE PERSON STANDARD BE SALVAGED? 

The question now before us is this: should we use a reasonable person or a 

reasonable woman standard to determine whether sexually harassing conduct is merely 

offensive or severe and pervasive? 
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It is not hard to see why many feminist scholars have argued for the adoption of a 

reasonable woman standard when one considers the pronounced masculine bias that bas 

permeated and still prejudices our legal system, as well as society at large. The adoption 

of such a standard would help eliminate the structural inequalities that have been built 

into our legal system because the courts would then be required to explicitly consider 

female perspectives when adjudicating these type of cases; specifically, it "assures that 

male sexual and sexist behavior is not treated as the norm in the workplace. "99 Critics of 

the reasonable person standard, like Judge Keith, argue that female perspectives will 

remain largely ignored so long as the courts continue to use this standard: 

In my view the reasonable person perspective fails to account for the wide 
divergence between most women's views of appropriate sexual conduct 
and those of men ... I would have the courts adopt the perspective of the 
reasonable victim which simultaneously allows courts to consider salient 
sociological differences as well as shield employees from the neurotic 
complainant. Moreover, unless the outlook of the reasonable woman is 
adopted, the defendants as well as the courts are permitted to sustain 



ingrained notions of reasonable behavior fashioned by the offenders, in 
trus case, men. 100 

36 

Given the wide divergence between women's and men's perspectives and the fact that the 

former's views have been systematically marginalized, the argument is that the reasonable 

person perspective, however well intentioned it might be and however fair it might seem 

in theory because it is supposed to be neutral, is not at this time capable of yielding 

equitable results for women in these types of cases in practice. 

Although defenders of the use of the reasonable person perspective readily 

acknowledge that it has been and continues to be biased towards male perspectives, 101 

they argue that the reasonable woman standard unjustifiably undermines some of the most 

valuable aspects of the liberal legal tradition and that the reasonable person standard 

should be perfected rather than abandoned.. One critic, Shirley Robin Letwin, even 

argues that the possibility of adopting the reasonable woman standard is "one of the most 

insidious threats to our Ii berties since World War II." 102 And Unikel alleges that it 

undermines the fundamental principle of formal equality because it privileges women's 

perspectives over men's- which would be no better than privileging men's views over 

women's-in certain types of cases, and, as a consequence, the courts will still fail to 

realize the desired goal of gender equality because one group's views, in this instance 

women's, would now be decisive. Unikel argues that we need to preserve the principle of 

formal equality because it "underlies the legal system as a whole and the reasonableness 

principle in particular," 103 while at the same time eliminating the gender biases that the 

reasonable man/person has been compromised by. Consequently, Unikel 



proposes that courts should utilize a modified reasonable person standard 
that incorporates female decisions into judicial decisionmaking ... Such a 
standard would be legally appropriate and consistent with the dominant 
model of formal equality. Moreover, this standard might have the 
concomitant effect of transforming gender stereotypes over time. 104 
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This modified standard would require the courts to abandon a single ideal for what counts 

as a reasonable person, e.g., the man who mows his lawn in his shirt sleeves and who 

takes the magazines at home, in favor of a more contextual understanding of what counts 

as reasonable; 

the hypothetical trier of fact may not simply construct a hypothetical 
reasonable person and imagine how that individual would have acted" or 
reacted in the isolated incident or event at issue. Rather, the factfinder 
must evaluate the reasonableness of an individual's conduct and/or 
perceptions in light of that individual's vital beliefs, ideals, and physical 
attributes. 105 

The comts, for example, would be required to make certain that "jury instructions . . . 

acknowledge and reflect the female perspective."106 Thus, women's ideals and norms, 

their general views about what constitutes appropriate or inappropriate conduct, would be 

factored into "reasonableness" determinations when a woman's actions and 

understandings are at issue, such as in hostile environment sexual harassment cases. This 

would insure the inclusion of the female perspectives while still being "a formally neutral 

standard of general applicability." 107 In sum, Unikel is arguing that we can adequately 

integrate female's perspectives into our judicial decision making process without having 

to abandon "the individualistic model of equality that underlies the American legal 

system." I08 
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After examining Rabidue v. Osceola Refining Co., Unikel concluded that this case 

provides us with an "excellent" example of the proper use of the reasonable person 

standard. 109 He maintained that Judge Krupansky, the writer of the majority opinion, had 

properly attempted "to balance individual freedom and collective security" by establishing 

"'reasonableness' as an objective boundary between protected and excessive exercises of 

freedom."' 10 In Unikel 's view, Judge Krupansky had considered both of the individual 

male's and female's perspectives without privileging either. If the court had used the 

traditionally biased reasonable man standard or the reasonable woman standard, it would, 

in Unikel's opinion, have preordained the outcome by privileging one group's perspective 

over the other's; but, 

(b)y refusing to establish one group's ideals as dominant and, instead, 
relying on prevailing social norms for its definition, the reasonable person 
standard approximates the objectivity and neutrality that are ideally 
required by the concept of "reasonableness." 111 

This, however, from a different point of view, is exactly the type of case, in fact, it is the 

case, that Nancy Ehrenreich used to illustrate her argument that this so called neutral 

standard is not really so because "it serves as a vehicle for importing an already arrived at 

political solution into the law." 112 By relying on prevailing social norms for its definition 

and on the principle of formal equality for its conception of equality, the reasonable 

person standard actually ended up approximating the view of the dominant group in 

society, men's. 

This case does not appear to even come close to approximating the "modified" 

reasonable person standard that Unikel proposed. First of all, as Judge Krupansky's 



comments make clear, there is no evidence that the majority abandoned, or intended to 

abandon, a single ideal for what counts as a reasonable person in favor of a more 

contextualized understanding: 

(T)he trier of fact ... must adopt the perspective of a reasonable person's 
reaction to a similar environment under essentially like or similar 
circumstances. Thus, in the absence of conduct which would interfere 
with the hypothetical reasonable individual's work performance and affect 
seriously the psychological well-being of that reasonable person under like 
circumstances, a plaintiff may not prevail on asserted charges of sexual 
harassment anchored in an alleged hostile ... environment regardless of 
whether the plaintiff was actually offended by the defendant's conduct. 113 
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The evidence suggests that judge Krupansky hardly attempted to acknowledge, let alone 

attempted to factor in, women's ideals and norms or their general views about what 

constitutes appropriate or inappropriate conduct into his reasonableness standard. Even 

Unikel later argues that "the more simplistic reasonable person standard utilized in 

Rabi due failed to recognize or highlight women's viewpoints in any meaningful sense." 114 

In addition, the majority opinion and the dissenting opinion weighed the evidence very 

differently. The majority opinion offered a far less detailed account of the evidence 

against Douglas Henry and the other workers at Osceola Refining, 115 problematically 

focused attention on Rabidue's personality, 116 and uncharitably dismissed the quid pro 

quo aspects of the plaintiffs complaint. 117 Thus, the majority, supposedly employing a 

truly gender neutral reasonable person standard, outlined the case in a manner that 

strongly, if not entirely, favored men's perspectives. Krupansky's use of the reasonable 

person standard, and, worse still, Unikel's argument that this is an "excellent" example of 

a case that approximates objectivity and neutrality by refusing to establish one group's 
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ideals as dominant, would seem to upport Judge Keith' claim that the fai lure to adopt a 

rea onable woman standard will re ult in the inability of courts to account for the wide 

divergence between men' and women' views about what constitutes appropriate 

conduct, as well as permit the courts to sustain ingrained notions of behavior fa hioned by 

men. 

The contra t between the two different rea onableness standards can be further 

c larified by con idering a case where a reasonable women standard wa employed, 

Robinson v Jacksonville Shipyards, Inc .. 118 

Loi Robin on wa a woman welder at Jacksonville Shipyards, Inc. ("JSI") 

working among ix other female and 846 male craftworker . 119 She and the other women 

were continuously exposed to numerous exual comments and pornographic di splays, 

ranging in severity from the relatively mild (e.g., Playboy Magazine centerfolds) to the 

truly obscene (e.g., a picture of a spatula pressed again ta woman's pubic area). 120 Such 

di plays were ometime directed directly at her (e.g., a picture of a naked woman with 

her legs spread apait was left on her tool box). 121 Such pictures were even displayed in 

management offices. 122 And the abuse she was subject to increased after she began 

lodging formal complaint .123 

The District Court for the Middle District of Florida held that the que tion before 

it in these type of cases is the fo llowing: 

The objective standard a k whether a rea onable person of Robinson' 
sex, that i~, area onable woman, would perceive that an abusive working 
environment has been created. 124 



The Court explicitly rejected the social context argument made by the majority in 

Rabidue and concluded that a reasonable woman would find such conduct abusive. 

Rather than focussing on the reasonable expectations that a person should have when 

entering into and working in a vulgar environment that exists within "the context of a 
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society that condones and publicly features and commercially exploits open displays of 

written and pictorial erotica," 125 it instead focussed on "the salient conditions of the work 

environment, such as the rarity of women in relevant work areas."126 Given this set of 

considerations, the court concluded that sexual remarks and jokes, sexually oriented 

pictures of women, and "the non-sexual rejection of women by co-workers" will 

corrosively affect the psychological well-being of a reasonable woman placed in these 

circumstances. 127 Thus, they rejected the claim that such conduct only has a "de 

minimus" psychological effect and argued that allowing it cannot be squared with Title 

VII's promise to open the workplace to women: 

When the pre-existing state of the work environment receives weight in 
evaluating its hostility to women, only those women who are willing to 
and can accept the level of abuse inherent in a given workplace-a place 
that may have historically been all male or historically excluded women 
intentionally-will apply to and continue to work there. It is absurd to 
believe that Title VII opened the doors to such places in form and closed 
them in substance. 128 

In large part, these conclusions about the psychological effects of sexually charged 

conduct in the workplace were drawn from the expert testimony of two witnesses, 

psychologist Susan Fiske and K.C. Wagner, "a consultant in the area of issues regarding 

women and the work environment." 129 
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Fiske studied stereotyping, which she defined as "category based responses in the 

human thought and perceptual processes," I30 and its effect on people in employment 

settings. When categorizing people along group lines, "a person tends to maximize the 

differences among groups, exaggerating those differences, and minimize the differences 

within groups." I 3I Given these prejudices, workplace discrimination sometimes occurs 

because members of one group are inclined to view members of another group less 

favorably, often evaluating these individuals in terms of the characteristics associated 

with the group rather than on the basis of job performance. In this instance, 

(categorizing) a female employee along the lines of sex produces an 
evaluation of her suitability as a "woman" who might be expected to be 
sexy, affectionate, and attractive; this female employee would be evaluated 
less favorably if she is seen as not conforming to that model without 
regard to her job performance.I32 

There are four preconditions that enhance the effects of stereotyping in the workplace: 

rarity, priming for category sensibility, work environment structure, and the ambience of 

that environment. Rarity exists when an individual's group comprises a small percentage 

of the workforce in a given environment, and members of such a group "typically elicit 

extreme responses from members of the majority group," e.g., substandard female 

employees receive evaluations that are worse than they actually deserve.
I33 

Priming or 

"category accessibility" occurs when "specific stimuli in the work environment prime 

certain categories for the application of stereotypical thinking." 134 In this case, 

pornographk displays encouraged a significant percentage of the male workforce to treat 

women as sex objects. The frequency of stereotyping increases if the hierarchy of the 

work environment structure is dominated by members of certain groups. The impact of 



women's concerns is diminished because the men in power "perceive those complaints 

less favorably and take them less seriously," e.g., male supervisors trivialized the 

complaints made by Robinson and other female craftworkers and raised doubts about 

their sexual preferences. 135 Finally, an unprofessional ambience at the workplace 

promotes stereotyping, i.e. , women are much more likely to be treated as sex objects 

when profanity or sexual joking commonly occur. 136 
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Not surprisingly, a nonprofessional ambience has much more adverse effects upon 

women than it does upon men: 

when sex comes into the workplace, women are profoundly affected . .. in 
their job performance and in their ability to do their jobs without being 
bothered by it. The effects encompass emotional upset, reduced job 
satisfaction, the deterrence of women from seeking jobs or promotions, 
and an increase of women quitting jobs, getting transferred, or being fired 
because of the sexualization of the workplace. By contrast, the effect of 
the sexualization of the workplace is "vanishingly small" for men. 137 

As a result, women must "constantly monitor" their behavior and "conform" it to the 

existing stereotypes, "either by becoming sexy and responsive to the men who flirt with 

them or by becoming rigid, standoffish, and distant so as to make it clear that they are not 

interested in the status of sex object." 138 

Wagner's studies focus on "common patterns and responses to sexual 

harassment."139 She argued that the women who work at JSI are particularly likely to be 

subject to a sexualized environment because they are a small minority employed in a 

nontraditional field. Under these circumstances, sexually charged conduct causes women 

to suffer "stress effects" while adopting "common coping patterns." There are five typical 
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coping strategies that women select depending on "her personal style, the type of incident, 

and her expectation that the situation is susceptible to resolution: 

(1) denying the impact of the event, blocking it out; (2) avoiding the 
workplace or the harasser, for instance, by taking sick leave or otherwise 
being absent; (3) telling the harasser to stop; (4) engaging in joking or 
other banter in the language of the workplace in order to defuse the 
situation; and (5) threatening to make or actually making an informal or 
formal complaint. 140 

Formal complaints are the most rare because women fear that the problem will not be 

addressed, that it will escalate, and they experience "embarrassment in the process of 

reporting." 141 

The stress effects of sexual harassment, which are officially recognized by the 

American Psychiatric Association, can take several forms and affect a high percentage of 

women: 

'work performance stress' ... includes distraction from tasks, dread of 
work, and inability to work ... '(E)motional stress' . . . covers a range of 
responses, including anger, fear of physical safety, anxiety, depression, 
guilt, humiliation, and embarrassment. Physical stress ... may manifest 
itself as sleeping problems, headaches, weight changes, and other physical 
ailments. A study by the Working Women's Institute found that ninety-six 
percent of sexual harassment victims experienced emotional stress, forty­
five percent suffered work performance stress, and thirty-five percent were 
inflicted with physical stress problems. 142 

Finally, stress related problems increase greatly when women feel that their complaints 

are not going to be acted upon and when they have to maintain vigilance against further 

incidents. 143 

In essence, the Court in Robinson offered the following rationale for its 

conclusion: Considering the totality of the circumstances at JSI which enhance the effects 
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of stereotypes at the workplace-the rarity of craftswomen, the pornographic priming that 

leads women to be categorized as sex objects, the male dominated power structure, and 

the unprofessional ambience-the cumulative, corrosive impact of the conduct that 

Robinson was subject to-the sexual remarks and jokes, the sexually-oriented pictures, 

and the nonsexual rejection of women by coworkers-was severe and pervasive enough 

to affect the psychological well-being of a reasonable woman placed in these conditions. 

Such conduct would reasonably be expected to cause her enough physical, emotional, and 

"work performance" stress while forcing her to adopt coping strategies- to the point 

where her ability to do her job would be interfered with. Considering all of this, it would 

be normal for someone in her position to suffer reduced job satisfaction, decline seeking a 

job or a promotion, quit, transfer, or be fired. 

The District Court explicitly rejected the rationale proffered by the majority in 

Rabidue, which the defense in Robinson used to claim that "sexually-oriented pictures 

and sexual remarks standing alone cannot form the basis for Title VII liability." 144 The 

District Court held that Rabidue's "social context" argument could not be squared with 

holdings in race based cases or with those in some other sexual harassment cases. For 

example, in Walker v Ford Motor Co. the Eleventh Circuit Court held that "the social 

milieu of ... the workplace does not diminish the harassing impact of racial slurs," and 

analogously, since the analysis for sexual and racial harassment cases are no different, a 

sexualized social milieu does not diminish the impact of sexual slurs when they occur in 

the workplace either. 145 Thus, behavior which "may be permissible in some settings .. . 
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can be abusive in the workplace." 146 The District Coun also argued that this social 

context argument lacked a sound analytical basis because sexualized conduct directed at 

women in the workplace was more likely to cause them harm. The District Coui1 sighted 

work done by Kathryn Abrams, who argued that there are several reasons for this: it is 

easier to avoid or protest against pornography outside of the workplace; pornographic 

displays within the workplace clearly represent the views of coworkers, sometimes even 

of supervisors, whereas such displays outside of the workplace are not so easily attributed 

to individuals, especially to those who have power over her or whom she must relate with 

regularly; and such displays communicate the message that a woman is viewed more as a 

sexual object than as a coworker. 147 For all of these reasons, the District Court concluded 

that the social context argument in Rabidue had not adequately factored in the "totality of 

circumstances" that female workers like Rabidue and Robinson face when they work in a 

sexually charged, predominantly male environment. 

The rulings in Rabidue and Robinson illustrate that the adoption of a reasonable 

person and a reasonable woman standard entail a whole range of differing commitments 

regarding how hostile environment cases will be adjudicated. Even if the Rabidue 

majority had abandoned the criterion that conduct must cause a woman serious 

psychological harm in order to constitute harassment, in keeping with the Supreme 

Court's holding in Harris, their ruling still might have favored Osceola Refining. The 

majority still might have concluded that the displays and conduct that Rabidue was 

subject to did not cause her enough psychological harm to interfere with her ability to 
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work there because of the reasonable expectations that she should have had when she 

accepted the position, and because the behavior directed towards her and other women 

should be evaluated in the context of a society that condones such behavior. The point is 

that this type of reasonableness test would still be based upon the traditional liberal ideals 

that Unikel supports and Ehrenreich identified and criticized when she analyzed Rabidue: 

responsibility for the free choices one makes, tolerance of diversity, and an appeal to 

societal consensus regarding what counts as acceptable or unacceptable behavior.148 

The ruling in Robinson amounted to a de facto rejection of these traditional liberal 

ideals. The District Court focused on the rarity of women in the work area rather than on 

Robinson's voluntary acceptance of the position, examined the effects that a 

predominantly male work environment would normally have on female employees 

instead of arguing that we need to tolerate and protect the working class culture that exists 

at JSI, and dismissed the social context argument made by the majority in Rabidue on the 

grounds that very few women would have equal employment opportunities under such 

circumstances. If Unikel examined this ruling, he would almost undoubtedly argue that 

this approach to hostile environment cases undermines the fundamental principle of 

formal equality because it privileges the views held by most women over the views held 

by most men. In Unikel's view we do not need to do this in order to assure women equal 

employment opportunities, as a truly neutral and properly utilized "modified" reasonable 

person standard can achieve this end for women. 
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At bottom, Unikel's criticisms of the reasonable woman standard and his defense 

of formal equality and the other traditional liberal ideals rests upon his commitment to 

individualism. In his view, the reasonable woman standard is fundamentally flawed 

because it adopts a pluralistic group rights perspective, a perspective that "treats each 

woman primarily as a member of a particular gender group and establishes that group's 

norms as the measure of appropriate conduct." 149 He goes on to argue that individuals are 

affected by their various group memberships, but not to the extent that advocates of the 

reasonable woman standard maintain, and, as we shall see in Part Two, not to the extent 

that they are not similarly situated because of the history of discrimination that women 

have suffered. As he puts it, 

(i)ndividualism recognizes that group membership influences the 
individual; but individualism permeates the individual, not the group, 
identity. 150 

What does this mean? The idea that one's identity can be separated from one's various 

group memberships reflects a commitment to one crucially important aspect of social 

atomism, especially as that theory has been developed and incorporated into the law from 

the work done by Hobbes and Locke. I will now examine their respective social contract 

and social atomistic theories, as well as more contemporary versions of individualism and 

some theories of the self that criticize liberal individualism, in greater detail in order to 

answer this question. In turn, answers to this question will help us better understand why 

Unikel concludes that the adoption of a modified reasonable person standard would 

provide an adequate solution for the hostile environment problems women have faced at 

the workplace. 



PART II 

A PLAUSIBLE DEFENSE OF THE RABIDUE RULING:EXAMINING THE 

IMPLICATIONS THAT FOLLOW FROM POSITING AN 

INDIVIDUALIST THEORY OF THE SELF 

What Clarence Thomas allegedly did to Anita Hill boils down to pestering 
her for dates and talking dirty. Even if she's telling the whole truth­
which I doubt- I'm not sure we want people being hauled into court for 
that sort of crass behavior. 

- Stuart Taylor Jr., of the American Lawyer151 

How can the law say one person's lewd and another's nice? There are so 
many different taste levels . . .. We condone sexual jokes and innuendoes 
in the media-a movie might get a PG rating- and yet an employee can be 
called on the carpet because the same thing bothers someone in an office. 

- Susan Hartzoge Gray, a labor lawyer152 
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CHAPTER V 

INTRODUCTION 

As I outlined in Part I, the arguments made by Judge Krupansky in Rabidue V. 

Osceola Refining153 appear to be quite paradoxical. How can he describe Douglas 

Henry's behavior as being extremely vulgar and crude, on the one hand, and yet claim that 

it is not so startling as to have seriously affected the psyches of female employees, on the 

other? Why would it be unreasonable to conclude that a proliferation of such admittedly 

extreme behavior would create an intimidating, hostile, and offensive work environment 

and thus interfere with the plaintiffs ability to do her job? Why would a reasonable 

person (who is a woman) merely be annoyed by such blatant displays of rnisogyny? 154 

Robert Unikel's claim that the majority opinion in Rabidue represents an 

"excellent" example of the proper use of a "reasonable person standard also appears to be 

paradoxical. 155 By Unikel's own admission, Judge Krupansky scarcely acknowledged or 

factored in women's perspectives about what constitutes substandard conduct into bis 

ruling. 156 Further, even though the majority obviously appeared to favor male's 

perspectives over female's, Unikel still claims that they refused to establish "one groups' 

ideals as dominant." 157 Finally, Unikel argued that this standard is objective and neutral 

because it relies "on prevailing social norms for its definition ," 158 but, even if this is true, 



given the misogynous quality of these prevailing norms, it is difficult to see how this 

standard would then achieve his stated goal of eliminating the gender biases that the 

traditional reasonable man/person standard has been compromised by.159 
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A commitment to liberal individualism explicitly underlies Robert Unikel's 

argument that the courts should adopt a "modified" reasonable person standard instead of 

a reasonable woman standard. 160 He argues that a gendered reasonableness standard is 

inconsistent with the individualistic model of equality that underlies American 

jurisprudence because it adopts a group-rights based perspective, a perspective that "treats 

each woman primarily as a member of a particular gender group;" 161 individualism, by 

contrast, recognizes that group membership influences but does not permeate the 

individual. This idea is based upon a theory of the self which maintains that human 

beings are free to accept or reject society's customs and habits because of our ability to 

subject them to critical scrutiny. Because we have the ability not to assent to any ideas 

until we conclude that it is true, we can simply choose not to be psychologically affected 

by the views that others express about us. On this view, a reasonable woman should 

merely be annoyed and consequently not be seriously affected by blatant displays of 

misogyny or by working in an anti-female work environment like the one at Osceola 

Refining. Moreover, if she is seriously affected by working in such an environment, it is 

because she is being irrational; she is allowing the views expressed by others to have a 

deleterious effect upon her because she is not making the right judgment on the basis of 

sound reason. Considering the importance of these ideas, the purpose of this part of my 
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dissertation is to examine the implications that positing liberal individualism has for the 

adjudication of hostile environment sexual harassment claims. 

First, I will examine the basic frameworks of Hobbes' and Locke's social contract 

theories in order to show how their respective theories furnish the foundation for the three 

principles used by the majority in the Rabidue ruling: social consensus as mediator, 

tolerance of diversity, and assumption of risk. I will then argue that liberal individualism 

has important implications for how these traditional liberal principles are applied in 

hostile environment cases. I think that the positing of this theory of the self implicitly 

promotes the primacy of civil liberties over civil rights and the value of freedom of 

expression over concerns about the conditions that give rise to such expressions or the 

harm that such expressions will cause others. To be more specific, the social consensus 

arrived at appears to be neutral rather than skewed towards certain group's perspectives 

because it is assumed to be the outcome of a fair debate conducted among equal 

individuals from a plurality of backgrounds. Wide-ranging tolerance of diversity is 

thought to be in everyone's best interest, even someone who is being subjected to 

disparaging criticisms, because it provides all of us with more ideas and information 

about different lifestyles, which in turn supposedly allows everyone to make better 

decisions about how to Ii ve their own lives. And the idea that the assumption of risk 

should lie with the person who fails to acclimate one's self to society's standards, 

regardless of how offensive and degrading those standards are, is based upon the premise 
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that individuals can adjust their expectations to conform to society's norms, at least to the 

point where they will not be greatly effected by how others view them. 

I will then briefly examine Descartes' , Hobbes', and Locke's social atomistic 

theories of the self, as well as three types of contemporary theories of the self, 

individualism, communitarianism, and cultural feminism, in order to explain what Unikel 

meant when he claimed that we are first and foremost individuals and only secondarily 

members of a group. Although modern individualism, communitarian ism, and cultural 

feminism criticize social atomism for being excessively individualistic, I will argue that 

all of these theories are themselves excessively individualistic because they either 

explicitly claim or strongly imply that individuals are capable of being psychologically 

unaffected by how others view them if they act rationally. If this is con-ect, these theories 

cannot explain why courts should adopt a group-rights based perspective instead of an 

individual-rights based perspective. 

I will then draw out some of the implications that positing the idea that we are 

first and foremost individuals and only secondarily members of a group has for the 

adjudication of hostile environment cases. I will argue for three related conclusions. 

One, the majority ruling in Rabidue and Unikel's claim that courts should adopt a 

modified reasonable person standard actually have a great deal of force if one accepts the 

arguments made by Hobbes and Locke and other proponents of liberal individualism. 

Two, arguments for the adoption of a reasonable woman standard do appear to be 

discriminatory and unnecessary if we are primarily individuals and only secondarily 
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members of groups. If we are all equally capable of critically reflecting on and rejecting 

our inherited group associations, a woman should not be severely affected by sexually 

charged conduct and displays at the workplace, certainly not to the point where such an 

environment would stifle their potential and instill in them "the debased sense of self­

worth which accompanies stigmatization." 162 Consequently, if the above is true, women's 

generally held views do not need to be privileged over those held by men in order to 

assure them equal employment opportunities. And three, arguments that comts should 

adopt a reasonable woman standard, or any group-rights based standard, would have more 

force if they were based upon a theory of the self that demonstrated why group identity is 

of primary importance. Such a theory would explain why a reasonable woman would be 

profoundly affected by being subjected to misogynous displays while working in a 

traditionally all male environment. 

Thus far I have argued that what Nancy Ehrenreich described as "the traditional 

mediating constructs used in liberal legal thought" 163-social consensus as mediator, 

tolerance of diversity, and assumption of risk-cannot be justified without positing 

individualism, i.e., the majority holding in Rabidue ultimately rests on the idea that a 

rational female employee can simply refuse to be hurt by being subjected to an anti­

female work environment like the one that existed at Osceola Refining. I will use the 

conclusion to go one step farther and argue that taking a group-rights based perspective is 

not necessarily incompatible with the basic ideals that underlie liberalism. First, I am 

going to briefly identify the common features that Hobbes' and Locke's social contract 



theories share. Second, I will use a distinction between Individualist and altruistic 

models of jurisprudence drawn by legal scholar Duncan Kennedy164 in order to 

demonstrate that the moral content of individualism is separable from the basic features 

55 

of Hobbes' and Locke's social contract theories, even if both of them were committed to 

social atomism. And third, I will argue that the distinction between individualist and 

altruistic models that Kennedy argues for should be replaced by a distinction between 

individual-rights and group-rights based models; I think that Kennedy's contrast is ill 

advised because it strongly implies that adopting a group-rights based reasonableness 

standard amounts to asking a man like Douglas Henry to sacrifice his legitimate self­

interests to help a woman like Vivienne Rabidue because she is not capable of being self­

reliant. Instead, I will argue that adopting a group-rights based reasonableness standard is 

quite compatible with the individualist ideal of self-reliance. 

Finally, a few words of caution to the reader. The purpose of this part my 

dissertation is not to defend liberal individualism and the majority opinion in Rabidue­

quite the opposite-but rather to offer a plausible defense of them. The difference 

between the two is the difference between a sound argument and a valid argument. My 

purpose is to demonstrate that the arguments made by the majority in Rabidue and 

Unikel's proposal that courts adopt a modified reasonable person standard are valid, 

meaning that they logically follow from positing the idea that we are first and foremost 

individuals and only secondarily members of a group. I do not think that these arguments 
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are sound because this idea cannot withstand critical scrutiny. My point is that arguments 

for the adoption of a group-rights based reasonableness standard need to be based upon a 

new theory of the self, one that largely rejects the radical autonomy that 17th century and 

modern individualism, as well as comrnunitarianism and cultural feminism, posit and 

explains why it would be reasonable to expect a woman like Vivienne Rabidue to suffer 

psychological harm while working in an environment like the one at Osceola Refining. 



CHAPTER VI 

AN EXAMINATION OF HOBBES' AND LOCK.E'S CONTRIBUTIONS 

TO THE REASONABLENESS STANDARD 

The purpose of this chapter is to outline the basic frameworks of Hobbes' and 

Locke's social contract theories in order to show the extent to which they inform-and 
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fail to inform-the legal concept of reasonableness, in general, and the use of the 

reasonable person standard by the Rabidue majority, in particular. I will argue that the 

basic commitments that underlie liberalism are different form those that underlie 

individualism. Although social consensus as mediator, tolerance of diversity, and 

assumption of risk are traditionally identified as liberal principles, I do not think that the 

Rabidue majority could have appealed to them without also tacitly positing individualism, 

i.e., a commitment to these three liberal principles by itself does not adequately explain 

why the psychological impact of extremely crude and offensive behavior is diminished 

because of the social context within which these behaviors occurred. In the subsequent 

three chapters I will argue that the way these traditional liberal principles were applied by 

the Rabidue majority presupposes a commitment the idea that individuals can simply 

choose not to be psychologically effected by how others view them, and this explain why 
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someone like Vivienne Rabidue would not be reasonably expected to suffer psychological 

harm while working in an anti-female environment. 

Hobbes' social contract theory begins with the most basic conclusions about the 

similarities and differences between human beings and animals. Hobbes argued that 

human beings are animals who, like other animals, have two kinds of motions: vital 

motions, like digestion, which take place without any effort; and voluntary motions, like 

speaking, that only occur after they are "first fancied in our minds." 165 The origin of 

voluntary motion can ultimately be traced back to our imaginations which lead us to have 

appetites, which manifest themselves as either desires or aversions, which are absent 

(e.g., a desire to fall in love in the future), or love and hate, which are present (e.g., being 

in love). Some appetites (e.g., the one we have for food) are innate while others are 

products of our experience (e.g., a desire to be a carpenter). What counts as good is 

relative to what one desires or loves and what counts as evil is relative to what one is 

averse to or hates. Hope and despair result from our ability or inability to secure our 

desires or to avoid being subject to our aversions. Deliberation is always related to our 

passions: How do I secure this desire or avoid that aversion. All animals deliberate in 

this sense, but humans also have intellectual virtues, and these are either natural or 

acquired. The amount of natural ability one has is inversely proportional to the baseness 

of one's passions. Acquired wit, on the other hand, involves other causal factors such as 

education. The more power we desire-which is either for riches, knowledge or honor­

the more we work at acquiring wit.166 
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Hobbes' social contract is founded on this theory of human nature. Although we 

do not all possess equal mental or physical capacities, Hobbe nonetheless argues that we 

are all fundamentally equal because an individual's deficiencie in one re pect can be 

compensated for by other factors: 

Nature hath made men so equal , in the faculties of the body and the mind; 
as that, though there be found one man sometimes manifestly stronger in 
body or of quicker mind than another, yet when all is reckoned together, 
the difference between man and man is not so considerable, as that one 
man can thereupon claim to himself any benefit, to which another may not 
pretend as well as he. 167 

Physical weakness can be compensated for by mental shrewdness or by allying one's self 

with others; mental deficiencies can be compensated for through experience gained over 

time. Thus, we all have a more or less equal chance of attaining our ends, and we all act 

as though we can do so and have a right to do so. Unfortunately, such rough equality 

among us only leads to greater competition and more distrust: 

From this equality of ability, ariseth equality of hope in the attaining of our 
ends. And therefore if two men desire the same thing, which neverthele s 
they cannot both enjoy, they become enemies; and endeavour to destroy, 
or subdue one an other. 168 

Further, we seek approval from others, what Hobbes calls glory, and we become angry at 

every slight and all signs of contempt. Thus, unless we are living under a common 

power, we are in a state of war with one another, even if we are not presently engaged in a 

war; for the state of war also consists in the di position to war, manifested in the 

deleterious effects that come with fear of such conflict. Civilization and its benefits are 

absent when we are in a state of war because it is not prudent for individuals to make the 

necessary investments for a culture or a community to flourish: 



In such conditions there is no place for industry, because the fruit thereof 
is unce1tain: and consequently no culture of the earth; no navigation, nor 
use of the commodities that may be imported by sea; no commodiou 
building; no instruments of moving, or removing, uch things as require 
much force; no knowledge of the face of the earth; no account of time; no 
arts; no letters; no society. 169 

Worst of all, since there is no security, the life of man is "solitary, poor, nasty, brntish, 

and [presumably for the worse] short." 170 
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Given these conditions, our ability to reason allows us to realize that our appetites 

are best served when we emerge from the state of war. The pursuit of our respective 

appetites leads to the state of war, but, as Hobbes commentator Frederick Coplestone 

explains, 

at the same time fear of death, desire of such things as are necessary to 
commodious living, and hope of attaining these things by industry ... 
• li k 111 me ne men to see ... peace. 

Peace, civilization, and individual security can only be attained when the commonwealth 

is established and society is organized. This desire to form a civil government is thus a 

law of nature for Hobbes, in that it follows from what Hobbes calls the dictates of right 

reason. These dictates are general rules, found out by reason, which demon trate that 

society and stable government best secure our self- preservation and security. To be more 

specific, there are three laws of nature or dictates of right reason: The first and 

fundamental law of nature states that "every man ought to endeavor peace, as far as he 

has hope of attaining it; and when he cannot obtain it, that he may seek, and u e, all helps 

and advantages of war." 172 The second law states that it is in an individual's best interest 

to renounce one's right to all things if everyone else is also willing to do o. And the third 
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law is that we ought to abide by the agreement so made in order to avoid returning to the 

tate of war. We are no longer as free as we were in the state of war, but justice is 

secured because we are all now in a better position to attain our re pective de ire while 

not being so subject to our respective aversions. 173 

Like Hobbes, Locke argues that prudence is the motivating appetite that drives our 

conduct. However, unlike Hobbes, Locke does not offer an elaborate theory to support 

this view. Rather, he simply posits the claim that we are innately inclined to desire 

happiness while simultaneously being averse to misery. 174 Locke also thinks that the 

quest for the esteem of others is one of our greatest appetites: In his personal journal he 

commented, 

(t)he principal spring from which the actions of men take their rise, the 
rule they conduct them by, and the end to which they direct them, seems to 
be credit and reputation, and that which at any rate they avoid is in the 
greatest part shame and disgrace. 175 

Locke also argues that what counts as good or evil is relative to our respective desires and 

aversions: 

That we call good which is apt to cause or increa e plea ure, or dimini h 
pain in us, or else to procure or preserve u the po session of any other 
good or the absence of any evil And, on the contrary, we name that evil 
which is apt to produce or increase any pain, or diminish any pleasure in 
u , or else to procure us any evil, or deprive us of any good.176 

Unlike Hobbes, Locke argues that the state of nature is not synonymou with the state of 

war. The difference is that Locke claims that we are naturally inclined to be moral as 

well as prudent. While there are no innate moral laws, there are moral laws, which come 



from God, that individuals can come to know from experience through reflection to 

varying degrees: 

There is a great deal of difference between an innate moral law and a law 
of nature, between something imprinted upon our minds in this very 
original, and something that we being ignorant of, may attain to the 
knowledge of by the use and due application of our natural faculties. 177 
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These moral laws take the following ba ic form: "being aJI equal and independent, no one 

ought to harm another in his life, liberty, or possession."178 All people are naturally free 

and equal in the state of nature, and as such are not only obligated to respect one another 

but are also required to love one another. 

According to Locke, even though we generally recognize and acknowledge such 

views in the state of nature, a government with positive laws and the ability to coerce 

compliance because of the threat of punishment is more likely to secure the desired 

behavior. Three specific problems that arise in the state of nature drive people into civil 

society. First, people do not always conform to the laws of natw-e because they do not 

always study them enough. They also tend to act prudentially and are often biased. The 

solution to these problems is a written version of the moral laws. These objective 

standards will facilitate a better common understanding of the law and provide a 

mechanism for the adjudication of controversies. Second, people tend to be overzealous 

when they have been, or feel that they have been, treated unjustly. And third, some 

people are not capable of punishing others for crime that are committed against them. 

The last two problems can be remedied by a law enforcement system capable of exacting 

punishment. Thus, it is in our respective best interests to consent to form a government 



in order to preserve our lives, liberties, and property. We give up our individual 

executive and legislative powers but come to enjoy our liberty more securely. 179 
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Much of what was just outlined may seem overly obvious or, in some cases, 

obviously wrong, but the basic frameworks of Hobbes' and Locke's re pective social 

contracts do indeed supply the foundation that underlies the legal concept of 

reasonableness. Both Hobbe and Locke see human beings primarily as rational, 

independent utility maximizers, who, as diverse individuals, go about trying to secure 

what they consider good while avoiding what they consider evil. While Locke and 

Hobbes disagree about whether there are natural moral laws, they both do agree that what 

counts as good or evil is relative rather than absolute. Further, given that we are all more 

or less equal, we must respect the liberty of others to pursue what they think will best 

secure their own happiness unless it unreasonably interferes with the ability of another or 

of others to do the same. These views serve as an important justification, perhaps the 

most important justification, for the idea that the law needs to respect and mediate 

between our often different and conflicting interests. Although they disagree about the 

extent to which a government should be answerable to its constituents, and even about 

who should establish the laws, 180 they both agree that the reason we enter into a ociaJ 

contract is because we can better secure our individual liberties; they may view the 

quality of life in the state of nature very differently, but they both agree that it is worth 

foregoing when compared to the benefits that come with living in civil society. In sum, 

both theorists see all of us as distinct and independent individuals who are in need of 



political authority to mediate the inevitable disputes that arise as we go about pursuing 

personal, rather than collective, goals. 

I am now going to demonstrate how their ideas inform the legal concept of 

reasonableness, in general, and the use of the reasonable per on standard to Rabidue, in 

particular. 
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First, the overall desirability of establishing and abiding by a community wide 

reasonableness standard is an extension of Hobbes' dictates of right rea on and Locke's 

moral laws in that adhering to it helps move us out of the state of nature and into civil 

society. The pursuit of our respective appetites leads us to a state of war, but our ability 

to reason allows us to realize that our appetites are best served when we establish a civil 

government with a written version of the laws and a viable law enforcement system. 

Similarly, the concept of reasonableness provides us a means by which we can distinguish 

a protected expression from an excessive infringement on the rights of another. We can 

no longer do whatever we want to, as we could if there were no objective standards, and 

we may strongly disagree with many of the particular standards that are established, but it 

is still prudent for us to respect the constraints placed upon our behavior so long as the 

ame constraints are being placed upon everyone else. To paraphrase Hobbes' second 

djctate of right reason, it is in an individual' be t intere t to renounce her or his right to 

all things if the rest of the members of the community are also willing to do so. 

Similarly, it is in our respective best interests to abide by the prevailing standards of 

reasonableness, which entails that we must sometimes renounce our right to all things, in 
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order to help preserve our lives, liberty, and property. We give up our respective 

executive and legislative powers, but justice is more secure becau ewe are all now in a 

better position to attain our respective desires while not being so subject to our respective 

aversion . 

Second, their arguments that we are all more or le s equal, or at least that we all 

deserve to be treated equally, furnish the motivation for the adoption of area onableness 

standard. Conflicts inevitably arise because people act prudentially and are often biased, 

but the reasonableness standard provides a mechanism for the adjudication of these 

controversies. It is a means by which our often competing concerns can be fairly 

balanced without favoring particular individuals or groups. In a hostile environment case 

like Rabi due v. Osceola Refining. where the two different ways that Rabidue and Douglas 

Henry are pursuing their respective interests are clearly in conflict, the rights of both the 

plaintiff and the defendant must be respected equally. Further, in keeping with claims 

that what counts as good or evil is relative, there is no a priori notion of what constitutes 

inappropriate behavior that can be appealed to. Consequently, courts are not supposed to 

legislate from the bench by favoring one group's norms over another's, no matter how 

disagreeable one group's views might appear to be. In tead, they are supposed to appeal 

to the prevailing social consensus to mediate the dispute between them by asking what a 

reasonable person would think. This is exemplified by the Rabidue majority's claim that 

Sexually oriented poster displays had a de minim us effect on the plaintiffs 
work environment when considered in the context of a society that 
condones and publicly features and commercially exploits open displays of 



written and pictorial erotica at the newsstands, on prime-time television, at 
the cinema, and in other public places.181 
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Perhaps the majority used the wrong standards of measurement, but they concluded that 

the prevailing standards at newsstands, on prime-time television, at the cinema. and in 

other public places accurately mea ured the prevailing social consensus. They then 

proceeded to use this supposed consensus to decide whether the conduct directed towards 

Rabidue and other female employees at O ceola Refining was ubstandard. 

Third, the idea that what count as good or evil is relative to our often differing 

respective desires and aversions entails that the courts should tolerate the expression of 

the widest variety of differing views possible .. There are two interrelated ideas at work 

here: Individuals often have different and sometimes conflicting views about what will 

bring them happiness and, as I just mentioned, there is no absolute standard that can be 

used to judge the worth of an individual's views or conduct. Consequently, courts should 

make as few judgments as possible about what constitutes appropriate or inappropriate 

behavior in order to allow individuals as much latitude as possible to pursue what they 

think will bring them happines . And when they must make such judgements, comts 

should not "legislate from the bench" by impo ing a particular groups' views about what 

constitutes substandard conduct on the larger society. This rationale is al o well 

illustrated by the majority's ruling in Rabidue: 

It cannot be seriously disputed that in some work environments, humor 
and language are rough hewn and vulgar ... (I)t can never be forgotten 
that Title VII is the Federal Court's mainstay in the struggle for equal 
employment opportunity for the female workers of America. But it is 
quite different to claim that Title VII was meant to bring about a magical 
transformation in the social norms of American workers. 182 
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Thus, the court depicted the so called working cla s culture that Rabidue was subject to 

disparagingly, describing it as "rough hewn and vulgar," but nonetheless concluded that 

such behavior should be tolerated by a reasonable person in a pluralistic ociety. It also 

concluded that tolerating such expressions is not inconsisten with Title VII's goal of 

affording female workers equal employment opportunites, the assumption being that 

giving the Doug1as Henry's of the world the lati tude to pursue what they think will bring 

them happiness will not unreasonably interfere with the ability of omeone like Vivienne 

Rabidue to pursue what will bring her happiness. 

Fourth, the idea that people can choo e to enter into a social contract presupposes 

that most of us are capable of understanding what the prevailing norms are and that we 

have the ability to behave accordingly. This implicit assumption underlies Hobbes' 

dictates of right reason: if most people could not recognize and abide by the Jaws 

established by the state, it would not be prudent for someone to forego the advantages of 

the state of nature by renouncing one's right to all things because that person should not 

be confident that others could follow the laws. The chances of living peacefully and 

commodiously would be too remote under such circumstances, and thus it would be 

prudent for an individual to seek and use "all helps and advantages of war." 183 Similarly, 

the concept of reasonableness could not be used to mediate between and among our 

sometimes competing interests unless most of us have the ability to recognize and abide 

by these standards. This point may seem rather obvious, but it has important implications 

for the legal concepts of assumption of ri k and strict liability. 
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As I outlined in Part One, the fact that a person who lacks physical coordination 

will still be held accountable for any mishap that he .might cause rests on the idea that he 

can recognize and accept certain community standards. He might not intend to topple a 

rare ceramic va e in a department store, but he is quite capable of knowing what 

consequences will fo llow if he breaks the va e, and he i expected to calculate the 

additional risks that are entailed by his clumsiness. Similarly, a man who unintentionally 

offends a woman by making sexual advances toward her at work is quite capable of 

knowing what consequences will follow if he offends her by behaving in a manner that 

society at large deems substandard, and he is expected to calculate the additional risks 

that are entailed by his womanizing. Mental genius is not required to recognize the 

prevailing reasonableness standard in either instance; only a minimal amount of ability is 

required, enough to know that one's unusual clumsiness or attitudes towards women 

sometimes entail unacceptable risks to someone else's security. Thus the legal concept of 

reasonableness is based upon the idea that we are all equal to the extent that we all have 

certain rights, have an obligation to respect the idea that others are entitled to the same 

right , and have the mental ability to recognize and accept the standards that con ti tute 

such respect. 

Ironically, I think that the majority applied a somewhat similar logic in Rabidue, 

not to Henry but to Rabidue. The court a ume that the plaintiff is able to recognize that 

Henry's behavior largely falls within societal norms for what counts as acceptable conduct 

and she is then expected to adjust her expectations accordingly, even if it i at her own 
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peril. This plausibly explains what Judge Krupansky meant when he argued that courts 

should consider "the lexicon of obscenity" that pervaded "the workplace both before and 

after the plaintiffs introduction" and "the reasonable expectations of the plaintiff upon 

voluntarily entering" into such an environment. 184 She is expected to be able to identify 

what the existing workplace norms are, and consequently should have known what she 

was getting herself into when she voluntarily took the position. While it is true that the 

man who unintentionally offends a woman by behaving in what society deems a 

substandard fashion can be held liable for his conduct, it is also true that the man who 

intentionally offends a woman by behaving in a permissible fashion will not be held 

liable. In fact, in the latter instance, a woman is expected to assume the risks to herself 

that are entailed by her overly sensitive attitudes, just as the person who lacks 

coordination is supposed to assume the risks to himself that his excessive clumsiness 

entails. Thus strict liability and assumption of risk are interrelated: we are all equal to the 

extent that we all possess certain rights, which we are free to exercise within the 

boundaries established by society's prevailing norms; and we all have an obligation to 

respect the idea that others are entitled to the same rights, knowing full well that one can 

be held strictly liable for failing to respect them and that one assumes the risk of adjusting 

one's expectations to accord with them. 

The problem with using these traditional liberal ideals to adjudicate hostile 

environment cases is that they appear to place an unreasonable burden on the plaintiff. 

Judge Krupansky claims that "Title VII is the Federal Court's mainstay in the struggle for 
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equal employment opportunity for the female workers of America,"185 but it is difficult to 

see how most female workers would have an equal opportunity to compete with males in 

such an anti-female environment. 

How could Krupansky conclude that being exposed to displays of nude or 

partially clad women belonging to a number of employees on a daily basis and having to 

work with "an extremely vulgar and crude individual who customarily made obscene 

comments about women generally, and on occasion, directed such obscenities to the 

plaintiff' 186 should not have had "the effect of unreasonably interfering with the plaintiffs 

work performance?" 187 Rabidue should be able to recognize what society's prevailing 

norms are and perhaps she should have expected the environment at Osceola Refining to 

be anti-female, but it does not ipso facto follow that such conduct and displays should 

only have a de mini mus psychological effect upon her. Yet this is exactly what judge 

Krupansky argued, claiming that such conduct, "although annoying, (was) not so startling 

as to have affected seriously the psyche of the plaintiff or other female employees." 188 

Even if Rabidue should not have been startled by the misogynous work environment at 

Osceola, why does it follow that she should only be annoyed when a co-worker in another 

department says of her, "All that bitch needs is a good lay," calls her "fat ass" or routinely 

refers to women as "whores," "cunt," "pussy," or "tits"? 189 

As I outlined at the end of Chapter Four, the Robinson trial court explicitly 

rejected the social context arguments made by the majority in Rabidue, claiming that a 

sexualized social milieu does not diminish the impact of sexual slurs when they occur at 
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the workplace. 19° Further, it focussed on the rarity of women in the workplace rather than 

on Lois Robinson's voluntary acceptance of the position, and examined the effects that a 

predominantly male work environment would normally have on female employees 

instead of arguing that the working class culture that exists needs to be protected. Given 

these considerations, it then concluded that sexual remarks and jokes, sexually oriented 

pictures of women, and "the non-sexual rejection of women by co-workers" will 

"corrosively effect the psychological well-being of a reasonable woman placed in such 

circumstances. "191 In sum, the trial court in Robinson explicitly rejected the idea of 

basing its ruling on the three traditional liberal principles used by the majority in Rabidue, 

arguing that using them cannot be squared with Title VIl's promise to open the workplace 

to women. 192 

Questions about whether the use of these principles can be squared with the goal 

of equal employment opportunity for women ultimately rest on whether such displays and 

conduct will have a de minimus or corrosive psychological effect on female employees 

under such circumstances. Should these kinds of displays and conduct under such 

circumstances be expected to merely annoy a woman or should they, if I may borrow 

Judge Keith's words again, instill in her the debased sense of self-worth that accompanies 

stigmatization?193 

The argument to be made throughout the rest of this part of my dissertation is that 

the Rabidue majority's and Robinson Court's different answers to this question can 

ultimately be derived from the different theories of the self they implicitly posited. 



Although neither ruling explicitly acknowledges that such a theory is being used, I will 

show that their respective arguments necessarily entail different understandings about 
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how individuals are affected by their various group associations, e.g., being a woman, and 

by their interactions with members of other groups, e.g., how women react to the way 

they are viewed and treated by men. The crucial difference between the two is that the 

Rabidue majority assumes that individuals, at least in one important sense, are largely 

unaffected by their group associations and by how others view them and fellow members 

of their various groups: in this instance, Judge Krupansky assumes that being a woman is 

only of secondary importance to Vivienne Rabidue, at least in the crucially important 

sense that she can choose to be unaffected by even the most crude and vulgar displays and 

conduct directed at her and other female employees given the prevailing social consensus 

and the pre-existing workplace norms at Osceola Refining. 
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CHAPTER VII 

INDIVIDUALISM, COMMUNITARIANISM, AND CULTURAL FEMINISM: 

IN AN IMPORTANT SENSE, THREE SIDES OF THE SAME COIN 

I am now going to briefly examine the history of liberal individualism in order to 

more fully explain the meaning of the idea that group identity, e.g., being a woman, is 

only of secondary importance. I will begin by outlining Thomas Hobbes' and John 

Locke's social atomistic theories of the self, both of which maintain that individuals are 

free to accept or reject, and be emotionally unaffected by, society's customs and habits, in 

order to explain what it means to claim that individual identity takes precedence over 

group identity. I will then consider some criticisms of 17th century individualism from 

the points of view of modern individualism, communitarianism, and cultural feminism . 

Although all of these critics allege that 17th century individualism is guilty of excessive 

individualism, meaning that it does not adequately account for the fact that we are 

embedded in various social roles, I will argue that these critics still accept the crucially 

important social atomistic claim that individuals are capable of being psychologically 

unaffected by how others view them if they act rationally, which implies that someone 

like Vivienne Rabidue or Lois Robinson is behaving irrationally if she is corrosively 

psychologically affected by these type of displays and conduct. If this is correct, none of 



these theories can better explain why courts should adopt a group-rights rather than an 

individual-rights based perspective when adjudicating ho tile environment claims. 

In its modern manifestation liberal individuali m can actually be traced back to 

Rene Descartes' claim that all people have an equal capacity to reason: 

good sense of all things in the world i the most equally di tributed ... 
(and) the power of forming a good judgment and distinguishing the true 
from the false ... is naturally equal in all men. 194 
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If we would all just use the proper methods of investigation, a method equal ly well suited 

for theology, mathematics, physiology, morals, and every other subject, we could all then 

draw verifiable conclusions about whether given propositions are true or false. To top 

matters off, Descartes argued that these deductive demonstrations do not require 

specialized knowledge from others; "all that can be known of God may be manifest by 

means which are not derived from anywhere but from ourselves."195 In sum, according to 

Descartes, our respective rational capacitie provide us with an Archimedean point 

through which we can make accurate judgments about the nature of all aspects of reality. 

Hobbes subsequently borrowed Descartes' theories about autonomous 

individuality and used them to develop his theory of human nature. Elizabeth Wolgast 

summarizes how Hobbes managed to do this: 

In Hobbes' picture of equal , autonomous agents, people can be likened to 
molecules of gas bouncing around inside a container. Each molecule 
proceeds independently, is free to go its own way, although it occasionally 
bumps into others in its path. As molecule have their energy, people are 
driven by their passions, and their relations with one another reflect both 
their love (of) liberty and (love of) dominion over others . No atom helps 
or moves aside for another; that wouldn't make sense. They are a 
collection of unrelated units. 196 
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We are a collection of unrelated units in the sense that the pa sions that we are driven by 

can be con ciously weighed and therefore ordered through reflection. To be more 

specific, as mentioned before, Hobbe argues that we have appetites: We desire some 

things and are averse to some others. Our ability to exercise free will, the liberty of a 

person to follow her or his will, operates within this already established appetitive 

context. Various emotions lead us to action, and sometimes we act on the basis of these 

emotions without thinking; but, at other times, we top and think about the various 

passions that motivate us. As one Hobbes' commentator, George Shelton, describes it, we 

exercise free will on those occasions when "(t)he inclination which is found to have the 

most weight after the comparison takes place in deliberation tip(s) the scale and decide(s) 

the nature of the action which is initiated."197 According to Hobbes, "all passions may be 

expressed indicatively; as I love, I fear . .. "etc, whereas deliberation "is expressed 

subjunctively; which is a speech proper to signify suppositions, with their consequences; 

as if this be done, then this will follow. " 198 In other words, we are only slaves to our 

passions when we do not mediate their influence upon us through acts of reflection; we 

exercise free will precisely at those times when we con ciously decide which passions 

will guide our behavior. As Shelton explains, "(a) freeman, thus, is one who is not 

hindered from doing those actions of which he is mentally and physically capable." 199 

Similarly, Locke argued that it is our ability to deliberate, to exercise ''freedom of 

understanding," that makes us rational creatures. This ability can keep us from imposing 

upon ourselves anything which we don't perceive to be true: 



In these two things, viz., an equal indifferency for ail truth; I mean the 
receiving of it, the love of it, as truth, but not loving it for any other 
rea on, before we know it to be true; and in the examination of any 
principles, not receiving any for such, nor building on them, till we are 
fully convinced, as rational creatures, of their solidity, truth, and 
certainty.200 

Peter Schou ls offers the following explanation of what Locke meant: 

To be critical means not accepting anything a true or good merely on the 
grounds that many others accept it and may have done so for a long time, 
and in accepting as true or good only that which one has per onally proved 
to be true or good.201 

This means nothing less than that human beings are capable of being indifferent to 

society's customs and habits; 

they can withdraw their commitment to any tenet once they recognize that 
they have accepted it on some authority other than that of their own 
reason.202 
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We are born into a society with a given set of customs and habits, and we inherit 

emotional relationships to these before we are capable of reflecting upon their worth, but, 

once we engage our reflective capacities, we are capable of reevaluating the worth of 

these-and then we can amend or even overhaul our emotional relationships to them. 

Locke is not so naive as to think that most of us will succeed at becoming truly 

rational, ince most of us do not transcend our "feeble passionate Nature(s)(sic),"203 but 

he does think that the vast majority of us are capable of uch mastery over our passions. 

The problem we face is that humans are creatures of pa sion, beings who strongly desire 

pleasure and are quite averse to misery, and almost all of these passion lead us to hold 

prejudices that frustrate the attainment of rationality. 



These prejudices arise for many reasons, some of which are, at least initially, 

beyond our control, and they take many forms, including "fashion," "common opinion," 

"custom," "education," and "univer al consent."204 We are not born prejudiced but four 

factors tend to lead us in that direction: (1) some of us do not have an sufficient 

opportunity to examine our beliefs; on rare occasion this is due to a lack of natural 
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mental ability, but more often this occurs because we do not have enough time since the 

neces ities of life take the best part of our time and energy;205 (2) there are those people 

who have enough ability and time to undertake rational examinations but fail to do so 

because they don't want to uproot those opinions "which best suit their Prej udices, Lives, 

and Designs (sic),"206 and this group includes both those who were not reared properly 

and the "'Learned Professor' who is in the grip of a 'received Hypothesis (sic)';"207 (3) 

there are also people who are incapable of reasoning because they are consumed by their 

strong passions, for example, the person in love who refuses to face or submit to an 

obvious argument;208 (4) and finally there are those who submit to the authority of one's 

own culture and traditions, which amounts to the "giving up of our Assent to the common 

received Opinions, either of our Friends, or Party; Neighborhood, or Country (sic)."209 

Locke does not think that any of these ob tacle to being rational are 

insurmountable. In fact, prejudice, no matter how deeply rooted, can never completely 

subdue the possibility of becoming rational; whereas rationality can completely 

extinguish prejudice. We are always employing our "Under tanding," or analytical skills, 

whether we are acting rationally or prejudicially. It is the inevitability of such analysis 



78 

that leaves open the possibility that we might use it to "consider thoroughly, and examine 

fairly," that is, to act rationally instead of prejudicially when we are examining a 

problem.2 10 The point, to quote Schouls, i that 

(p)rejudiced or irrational action results in part from inadequate use of the 
understanding ... (But) because the understanding i al o necessarily 
involved in actions informed by insufficiently examined beliefs, there is .. 
. always the chance for reason to break through.21 1 

Reason breaks through when under tanding is no longer fettered by prejudice, as, to quote 

Schouls yet again, "well-considered judgment re ults from intentional adequate use of the 

understanding."212 There are only two conditions that must be met before we can make 

such quality judgments: we must be committed to searching for truth because of the love 

of truth, what Locke refers to as "perfect indifferency," and we must not a sent to 

anything until we, as rational creatures, are convinced of its truthfulness.213 Once we 

have what Locke calls the "master passion" for truth, instead of being ruled by "natural" 

passions, we are in control of our own destiny for we are then ruled by the desires that our 

reason has authorized.2 14 

The important point for our concern is that all of these theorie of the self imply 

that we can decide for ourselve whether society's definjtions of who we are accurate, and 

we can establish new identities if we find that the one that we have inherited are not. 

Therefore, Vivienne Rabidue is free to reject what Douglas Henry and other men say 

about her even if what he says is accepted by society a true. In De cartes' language, she 

can always distinguish truths from falsehoods about who he i so long as she uses the 

proper deductive methods. In Hobbesian terms, she can stop and think about the passions 
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that motivate her and reconsider their worth when she is confronted with unfavorable 

views about who she is from others. And according to Locke, she can reject anything that 

others might believe is true about her if she come to the thoroughly thought through 

conclusion that they are wrong. To do otherwise would be to act prejudicially rather than 

rationally. This explains how a group might experience historical subordination without 

an individual member of that group experiencing subordination when she i being 

subjected to problematic behavior: The simple answer, reflected in the theories of 

Descartes, Hobbes, and Locke, is that most women will be psychologically effected 

because they respond irrationally to the views expressed by their male colleagues and by 

society at large, but any individual can refu e to accept or be deleteriously effected by 

anti-female conduct and displays. The reason is that an individual's identity can be 

constituted internally rather than externally, through what he or she concludes about who 

he or she is rather than through how others may look upon him or her. Others may say 

that members of a given group possess this quality or that quality, but, because we are all 

autonomous, every individual has the ability, even if many do not manage to exercise it, 

to question and revise these definitions. In um, classical individualist theory maintains 

that we are free to reject, revise, and transcend the definitions that others are foisting upon 

us and that we can choose not to be hurt by the views expressed by other . 

Contemporary liberal social theorists have abandoned the idea that we can come 

to know the world from an Archimedean vantage point, as Descarte , Hobbes, and Locke 



maintained. Nevertheless, they still argue that we are free to accept or reject society's 

customs and habits even if we are not acultural and ahistorical beings.215 I will now 

examine articles by two contemporary author , Will Kymlicka216 and Donna 
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Greschner,217 in order to explain what contemporary theorists mean when they maintain 

that we are primarily individuals and only secondarily members of group .21 8 I then will 

show that contemporary versions of individualism, though different from early modem 

versions in important ways, nonetheless reject the claim that a reasonable per on who is a 

woman would be severely psychological ly affected by the type of displays that Rabidue 

and Robinson were subjected to if she considers them rationally. Although all of these 

theories start from the premise that we are socially embedded beings, beings who derive 

our world views from the various communities we are raised in, they still all imply that a 

woman chooses to be hurt when she is affected by an anti-female work environment. 

Both Kymlicka's and Greschner' s articles are critiques of communitarianism, a 

social theory now identified with Alasdair MacIntyre and Michael Sandel, which 

maintains that who we are is largely shaped by the communitie that we are raised in and 

find ourselves part of.219 A thorough exegesis of communitarianism is unnecessary for 

our present purpo e since the forthcoming analyses of Kymlicka and Greschner will 

explicate its basic commitments quite adequately. However, one point is worth noting 

before we proceed: in large part communitarians see them elves re ponding to 

liberalism's alleged overemphasis of individualism; as we shall see, they allege that 

individualism undervalues the importance of the group associations that we find 
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ourselves part of. Considering this stated concern, the question worth keeping in the back 

of your mind is the following: is the theory of the self posited by communitariani m 

substantially different from the theory of the self posited by liberal individualism? Does 

it still imply that by acting reasonably someone Like Vivienne Rabidue can choose not to 

be hurt by someone acting like Douglas Henry? 

In his article "Liberalism and Communitarianism" Kymlicka attempt to defend 

contemporary liberalism-by which be explicitly means "liberals from J .S. Mill to Rawls 

and Dworkin ... (and) not seventeenth-century liberalism"220- against 

communitarianism's charge that it is given to "excessive individualism," meaning that it 

ignores 

the manifest ways in which we are "embedded" or "situated" in various 
social roles or communal relationships. The effect of these theoretical 
flaws is that liberalism, in a misguided attempt to protect and promote the 
dignity and autonomy of the individual, ha undermined the associations 
and communities which alone can nurtme hum.an flourishing.22 1 

According to MacIntyre, at bottom, it is the theory of the elf that individuali m posits 

that undermines these associations and communities, as it maintains that 

I am what I myself choose to be. I can alway , if I wish, put in que tion 
what are taken to be the merely contingent social features of my 
existence. 222 

Given this theory of the self, the problem with liberal individuali m is that it cannot 

account for the fact that individuals have to find their respective moral identities in 

communal traditions, practices, and roles. 

Kyrnlicka, by contrast, argues that individualism is not incompatible with the idea 

that moral identities must be found within communal traditions, practices, and roles. He 
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tarts with the premises that our essential interest is in living the "good life," and that 

what counts as the good life may change for any individual over time. Thus, individuals 

should not only think about how to realize their goals but also about what goals to try to 

realize. It al o follows that we may be mi taken about our beliefs or about what we 

should value, but it does not follow that a person's best interest can be secured if someone 

else or a community imposes the proper values upon him or her: 

On the contrary, no life goe better by being led from the outside 
according to the values the person doesn't endor e. My life only goes 
better if I'm leading it from the inside, according to my beliefs about 
value.223 

We need "whatever information and examples and arguments our culture can provide"224 

in order to allow individuals to make the best life choices. Hence, we need to tolerate 

unorthodox and unpopular views, and protect personal and civil liberties, so that 

individual can draw upon enough collective cultural resources to critically evaluate the 

worth of their respective beliefs. Kymlicka argue that the above account allows all 

people an equal opportunity to pursue their interests: 

According to liberalism, since our most essential interest is in getting these 
beliefs right, and acting on them, government treats people as equal , with 
equal concern and respect, by providing for each individual the liberties 
and resources needed to examine and act on these beliefs.225 

Or to put it slightly differently, individuals are thought to be equally able or free to 

examine and act upon their respective beliefs about what constitutes the good life if each 

one is granted a sufficient amount of liberty and if there are enough collective cultural 

resources to draw upon, e.g. , if one i expo ed to a plurality of different life tyles and 

points of view. 



It is these collective cultural resources that form the background which makes it 

possible for individuals to make meaningful decisions. In fact, according to Kymlicka, 

we cannot act rationally unless we are embedded in a social context: 

Of course in making that judgment we mu t take omething as given­
someone who is nothing but a free rational being or a freely creative being 
would have no reason to choose one way of life over another.226 
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The social context we inherit constitutes what Kymlicka call the "given" and it doe not 

make it more difficult for us to make sense of the world, as De cartes, Hobbes, and Locke 

argued; rather, it i the precondition for any understandings that we might come to 

possess. While the self is not prior to its ends in that we are always embedded in a 

particular social context, we can nevertheless reexamine particular ends, that is, we can 

reexamine any part of the social context that we are embedded in; 

(t)here must always be some ends given with the self when we engage in 
such reasoning, but it does not follow that my particular end must alway 
be taken as given with the self.227 

Thus, what counts as the given differs among individual members of different groups and 

can potentially change for an individual over time, and the views one comes to possess 

may eventually amount to a rejection of the ideal held by most members of the given 

group of which that person is a member: 

The purposes which are presupposed in the liberal account of value of 
freedom could come from an acceptance of communal ends a 
authoritative horizons, but they could also come from freely made personal 
judgments about the cultural structure, the matrix of understandings 
passed down to us by previous generations, which offers us possibilities 
that we can either affirm or reject. Nothing is 'set for us', nothing is 

h • • b • • d f • al 228 aut ontauve eiore our JU gment o its v ue. 



Kymlicka's point is that deriving our respective moral identities from communal 

traditions, practices, and roles does not preclude taking a critical perspective towards 

a pects of those same communal values. 
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If having the ability to take this kind of critical perspective constitute excessive 

individualism, then communitarianism i also guilty of thi charge. Recall Maclntyre's 

charge that individualism maintains 

I am what I myself choose to be. I can alway , if I wish, put in question 
what are taken to be the merely contingent social features of my 
existence. 229 

According to MacIntyre, although I cannot question the merely contingent social features 

of my existence, I do not have "to accept the moral limitations of the particularity of those 

forms of community (italics Maclntyre's) ."230 What is the difference between "the merely 

contingent social features of my existence," on the one hand. and "the particularity of 

those forms of community," on the other? As Kymlicka asks, 

If we can ... put in question the 'rightful expectations and obligations' of 
the role and statuses we inhabit; if we can reject the value of the goods 
internal to a given practice, then it's not clear how Maclntyre's view is any 
different from the liberal individualist one he claims to reject. . . When 
MacIntyre allows such questioning, his argument again t the liberal view 
collapse .23 1 

In um, Kymlicka argue that modem liberal individuali m and communitarianism share 

the same conception of the self: Since we can question the value of the social roles we 

currently occupy, the self is partially but not wholly constituted by the various 

communities we find ourselves part of, e.g., Rabidue does not have to accept the moral 

limitations of the views expressed by her colleagues or by the public at large. 
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For our present purposes, the point is that the view of the elf posited by both 

Kymlicka and the communitarians implies that an individual who is a member of a group 

embedded in a social context that views members of that group disparagingly, or a per on 

who is a member of a group that views another group in uch a way, should be able to 

tran cend uch views through a process of reflective examination. Group identity is not 

primary because it does not ultimately constitute who an individual is; we may be born 

into and rai ed to accept various group identities and value , but it is the individual who 

has the final say about whether he or she accepts or rejects them. Rabidue may have been 

raised to accept the idea that a woman's place is in the home and that she should not be 

working at a refining company, and her co-workers' conduct may serve to reinforce such 

anachronistic values, but as a reasonable person she has the final say about whether she 

accept or rejects them and whether she allows herself to be hurt by them. 

To be charitable to Kymlicka, he explicitly concedes that psychological and 

sociological factors no doubt deter some people from flouri shing to the extent that they 

otherwise might. However, he approvingly cites Bernard William's comment 

that it is a social or psychological, not philo ophical, question which sorts 
of conditions, upbringing and public discourse help foster confidence in 
one' moral judgments.232 

Further, from the first person perspective, such confidence in our moral judgements "is .. 

. essentially a by-product .. . of making the right judgment in the light of good reason. "233 

The ability to make such quality judgments rests on the liberal ideal that society can be 

"transparently intelligible"- a place "where nothing works behind the backs of its 

members. "234 The idea that society can be transparently intelligible de facto privileges the 
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philosophical, the ability to make the right judgment in the light of good reason, over 

psychological and sociological concerns about which sets of conditions foster confidence 

in one's moral judgments. Thus KymJicka's theory of the self privileges individual 

identity over group identity for two reasons: First, because he maintains that individuals 

can transcend the psychological and sociological factors that have shaped them by 

subjecting them to rational scrutiny, which strongly implies that Vivienne Rabidue would 

not have been hurt if she had made the right judgment in the light of good reason; and 

two, although he concedes that psychological and sociological factors might deter 

someone from flourishing to the exten that they otherwise might, he does not have a 

theory of the self that explains why such failures occur. 

As the title indicates, Donna Greschner's article, "Feminist Concerns with the 

New Cornmunitarians: We Don't Need Another Hero", is also a response to 

communitarianism. While her general concerns are with the communitarians 

inattentiveness to gender issues and their gendered assumptions, I want to focus on her 

specific concerns with the conception of the self they posit.235 

Although Greschner, in keeping with the cultural feminism she wants to further 

develop, ees and approves of some obvious intersection between cultural feminism and 

communitarianisrn, especially their emphasis on "connections between persons and the 

promotion of a more subjective process of moral reasoning,"236 she, like KymJicka, is 



very leery of what she sees as their overstating of "the notion of a self that i formed 

completely by the groups within which it finds itself. "237 

Like communitarians, she explicitly criticizes social atomism for two reason: 
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First, this model, which ignores the type of "epistemological" understandings that women 

develop because they have and raise children, does not account for the differences 

between women and men; 

it is absw-d to think of a mother and child as two molecules who have 
bumped into each other and will then go their own ways again unaffected 
by tbe encounter. 238 

Second, as was shown i n Carol Gilligan's groundbreaking work In a Different Voice,239 

the defining of women's identity more in terms of attachment than separation "begins in 

childhood and encompasses not just the mother-child bond but the general way in which 

women perceive themselves. "240 WhiJe the "intersubjective" theory of the self, a "self 

defined by its attachments within communities such as families,"241 that 

communitarianism posits, initially seems to be more compatible with women's 

experiences, further exploration forces Greschner to conclude that it is "insufficiently 

preci e" since it po sibly posits "a self that i constituted solely by communities. "242 She 

cites the following passage from Maclntyre's After Virtue in order to illustrate her point: 

I can only answer the question 'What am I to do' if I can answer the prior 
question 'Of what story or stories do I find myself a part?' ... we all 
approach our own circumstances as bearers of a particular social identity. 
I am someone's son or daughter, someone else's cousin or uncle, I am a 
citizen of this or that city, a member of this or that gu ild or profes ion; I 
belong to tbis class, that tribe, this nation. Hence what is good for me has 
to be the good for someone who inhabit these roles.243 
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Given that the dominant traditions have been patriarchal, Greschner quite justifiably 

concludes that the notion of a self that is formed completely by group identities is 

"unacceptable from the feminist perspective because it fails to explain (women's) 

experience of becoming feminists. "244 How can women and others escape the traditions 

into which they are born if the self is completely constituted by these group identities? It 

follows that an adequate conception of the self must also explain how women can come 

to reject given attachments and create new ones.245 

She then goes on to suggest that original "feminist stirring(s)" might result from 

one of several forms of injustice that they perceive: the privileged status of their brothers, 

empathizing with the lack of power that their mothers have, the asymmetry between the 

equality that they had at home and the inequality that they were subject to outside of it, or 

because of involvement with other social justice movements which led them to see 

similarities between the oppression of others and their own. Whatever form it takes, the 

point is that a woman becomes a feminist because she perceives that injustices for women 

exist, because a basic notion of equality is absent in her community. 

A self completely constituted by its various group identities cannot explain how a 

woman acquire new identities, how she becomes a feminist: 

The communitarians are correct in one sense-it is indeed relationships 
that shape who we are, but they shape us not just by how we reflect them 
but also by our resistance to them. Feminists, by our existence, are 
contradictions to Maclntyre's proposition: what is good for me is not the 
good of one who inhabits roles but the good of one who rejects roles.2

46 

Thus, leaving aside the problems that it does have, the atomistic conception of the self 

does have two strengths: first, the idea that we are separate selves does partially explain 
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how we can come to separate ourselve from our various group connections; and second, 

the idea that we are all equal, when not restricted to exalting formal equality, was actually 

a "revolutionary" idea for its time.247 

The type of equality that Gre chner doe want to defend is one that pays attention 

to the economic and social inequalities of life. Achieving this requires that we reject 

certain strands of liberalism, but not the fundamental commitment to equality that 

underlies it: 

Our experience of becoming feminists shows that equality is the impulse 
of feminist consciousness .... (T)aking women's experiences and interests 
seriously is grounded in the proposition that women and men are equal in 
the basic sense, their experiences and intere ts de erving of equal attention 
and concern. Our disagreements as feminists revolve around the 
identification of "the root of inequality," the specific requirements of 
equality, and the set of political arrangements which foster and maintain 
the equality of women and men.248 

For Greschner, the fundamental problem with the communitarian description of the self is 

that it does not recognize that we are all basically equal. If someone is completely 

constituted by his or her various group identities, then that person is not free to choose her 

or his ends and hence her or hi identity. The ability to make these choices is especially 

important in communities that have hierarchie : 

The notion of eparate, equal elve with the capacity of choice and 
change gives us a critical space, it give us a lever to help move the 
accumulated weight of centuries of patriarchy. Without it, we have no 
ground upon which to criticize the con ervative hierarchies protected by 
tradition, les hope of moving beyond the traditions of patriarchy.249 

In sum, Gre cbner concludes that the achievement of economic and social equality 

requires a theory of the self that acknowledges that we are only partially constituted by 
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our various group identities. This theory ought to combine communitarianism with 

liberal individualism. To be more specific, the communitarian theory of a situated self 

makes for a good beginning, but it needs to be supplemented with a liberal theory of the 

self that explains how we can renegotiate our identities. This avoids the worst problems 

with both theories: 

liberalism is inaccurate insofar as it only sees selves as being separate, 
equal atoms not constituted in part by connections with others; 
communitarianism is inaccurate insofar as it sees selves constituted solely 
by communities.250 

Greschner then goes on to argue that this description of the self is most compatible with 

Gilligan's work, as her theory accounts for both women's "attachment to others" as well as 

"an increasing awareness of self. "25 1 Finally, she concedes that a feminist account of the 

self "may not entail a complete re-working of either liberalism or communitarianism," as 

some versions of both theories posit a self that is only partially constituted by his or her 

group connections: 

Liberalism's defenders have argued that their conception of the self can 
encompass the notion of a self partially constituted by connection. And 
maybe the communitarian conception of the self is not complete 

. . b .al 2s2 constitution, ut part1 . 

Given that this is the case, she concludes by pointing out that "liberalism and 

cornmunitarianism have reached the same point from different directions. "
253 

Unfortunately, so too has Greschner. 

As I noted at the end of Part One, Robert Unikel argues that the reasonable 

woman standard is fundamentally flawed because it "treats each woman primarily as a 

member of a particular gender group. "254 Not surprisingly, Unikel approvingly cites 
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Kymlicka by way of supporting his claim that individuals are not as affected by their 

various group membership a advocate of adopting a gendered reasonableness standar·d 

maintain.255 Unikel al o cite Gre chner, but, unlike Kymlicka, she is cited a being an 

example of omeone who argues that 11a group-rights ... perspective is preferable to an 

individual-rights per pective becau e it recognizes the group associations that influence 

and define each per on. 11256 This is really not very surpri ing. After all, Greschner 

explicitly criticizes and opposes any theory of the self that exalts formal equality. She 

also states the desirabifay of developing an intersubjective theory of the self, and is 

clearly very concerned with the economic and social inequalities of life, with 'the set of 

political a.nangements which foster and maintain the equali ty of women and men. 11257 I 

have next to no doubt that he would ide with Judge Keith's arguments against the 

majority in Rabi due. But, regardle s of what her intentions might be, I do not think that 

the incipient theory of the self she has developed in her article, which she concedes is not 

fundamentally different from the theories developed by KymJicka or the communitarian , 

adequately accounts for why a reasonable women would be psychologically harmed by 

working in an anti-female environment. 

Earlier, Gre chner pointed out that we need a theory of the self that explain how 

women can reject existing attachment and create new ones. This is certainly the case, 

but, on the fl ip side, we al o need a theory that explains how a reasonable woman can 

sometimes fail to reject existing attachments and create new ones or why the process of 

doing so would cause her psychological harm, even when she has enough collective 
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cultural resource to draw upon and it would clearly be in their best intere ts to do so. 

Greschner is quite clearly opposed to any theory of the self that exalts formal equality, but 

the theory of the elf he posits, and the most charitable readings of contemporary 

individuali m and communitarianism, all of which maintain that we are partially but not 

wholly con tituted by the various group we are members of, are nonetheless compatible 

with the ideal. The rea on i that none of them adequately explains why a woman 

sometimes fails to reject her existing group attachments and they all claim or strongly 

imply that she can do o if she subjects them to critical scrutiny. Consequently, they all 

suggest that someone like Rabidue can simply choose not to be psychologically harmed 

while working in an anti-female environment. If this is the case, the conduct that Douglas 

Henry and other male co-workers directed at her would not unreasonably interfere with 

her ability to do her job and it could plausibly be argued that Judge K.rupansky's u e of a 

reasonable person tandard assured her an equal employment opportunity. 

The claims made by all three types of theorists are almost identical. They all 

agree that we are shaped by our various group a sociations in an important sense: 

MacIntyre claims "that we all approach our own circumstances as bearers of a particular 

social identi ty,"258 Kymlicka claims that we are always embedded in a particular social 

context,259 and Greschner claims that "it is indeed relationships that shape who we are. "
260 

And they all agree that we can reject the values that we were socialized to hold: 

MacIntyre acknowledges that the fact that the moral identity of the self must be found in 

communal traditions, practices, and roles "does not entail that the self has to accept the 
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moral limitations of the particularity of tho e forms of community. "26 1 Kymlicka argues 

that "nothing is authoritative before our judgment of its value;"262 and Greschner support 

the possibility of "renegotiating our identities through separation of the self from the 

connections within which it finds itself. "263 She might suggest that renegotiating one's 

identity is not a painless proces , but she, like these other theorists, does not offer us a 

theory of the elf that explains why it would be painful. It is indeed the case that all three 

of these theories "have reached the same point from different directions. "264 At least for 

our purposes, however, this is a problem. 

The notion of a self partially but not wholly constituted by one's various group 

identities is all too obviously correct, but it is, to use Greschner's own turn of phrase, 

insufficiently precise. I say insufficiently precise rather than wrong because such a theory 

of the self is quite adequate for the adjudication of most negligence cases. The idea that 

most of us have enough mental acumen to recognize and adjust our expectations to 

accord with the prevailing community standards, even if an individual or most members 

of a particular group strongly disagree with some of them, rests on the idea that the law 

does not need to differentiate between interchangeable individuals. The reasonable 

per on standard remains appropriate "when it comes to most injuries, for example auto 

accident and imple lip and fall cases"265 because individuals can be reasonably 

expected to adju t their expectations to accord with prevailing norms without being 

psychologically affected by the proce of having to do so. By contrast, although uch a 

theory of the self adequately explains how women can come to recognize what the 



prevailing standards for gender relations are, it is not precise enough to explain why a 

reasonable woman would be psychologically hurt by working in an anti-female 

environment. So long as we accept a theory that merely maintains that we are free to 

reject society's customs and habits, and revise our identities through a process of 

reflective examination given sufficient evidence or cultural resources to draw upon, we 
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will not be able to explain why people sometimes fai l to reject society's prejudices or why 

they are sometimes adversely psychologically effected by the process of having to do so. 

We need to integrate the psychological and sociological factors that Kymlicka concedes 

sometimes matter into a theory of the self in order to avoid the implication that failures 

occur because these people have failed to act rationally, to avoid the implication that 

Vivienne Rabidue chose to be hmt when Douglas Henry directed such extremely crude 

and vulgar remarks towards her. 

These contemporary theories of the self, be they variations of liberal 

individualism, communitarianism, or cultural feminism, can no better explain these type 

of failures than can the theories developed by their 17th century predecessors. The 

problem is that all of the theories examined in this chapter ultimately rest upon the idea 

that there is a universal human nature. As Elizabeth Wolgast argues, it is 

a theory that represents human as alike. People's distinguishing 
characteristics, the superior talents and skills of some, differences of 
personality, age, sex, and ability to contribute to the community-all these 
elements must drop out if the analysis is to work.266 

The only thing left after everything else drops out of the analysis is reason, our ability to 

think and behave rationally. Even if people are socialized into different and sometimes 
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conflicting social roles, the point is that we are all alike-which entails that we are 

equal-in the fundamental ense that we are capable of rationally reflecting on the worth 

of society' norms and values and the various group identities we inherit.267 

While the view that there is a univer al human nature is common to both 17th 

century individuali m and the contemporary theories we have examined, there is still one 

important differences between them. The 17th century theorists argued that we can best 

acquire knowledge about all aspects of reality from an Archimedean vantage point, 

through the use of reason alone, unfettered by society's prejudices. According to 

Descartes, for example, the ability to use the proper deductive methods of investigation 

does not require specialized knowledge from others since we can derive it entirely from 

our own minds.268 Contemporary theorists, by contrast, argue that being rational cannot 

be so easily eparated from being a socially embedded subject, as we cannot act rationally 

without being part of a given social context. The social context an individual inherits 

provides him or her with a given set of received categories and understandings which 

allow that person to make sense of the world. Thus, 1 ih century theori ts thought that the 

categorie of understanding exi t a priori in our minds while the contemporary theorists 

argue that categories presuppose the existence of given social contexts. 

Regardles of who is correct about the e i sue , the important point is that all of 

these theorie of the self maintain that we are all largely capable of questioning and 

rejecting ociety's custom and habits. There is no important difference between Locke's 

claim that we cannot be forced to accept any views "till we are fully convinced, as 
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rational creature , of it olidity, truth, and certainty"269 regardless of whether many 

others accept it and have done so for a long time and Kymlicka's claim that we can either 

affirm or reject "the matrix of understandings and alternatives passed down to us by 

previou generations. "270 Both view ultimately rest upon faith in our ability to 

reflectively examine the worth of particular aspects of the various social contexts that we 

are all embedded in. Further, both traditions imply that failure to exercise proper 

judgment from failures on the part of the individual. According to Hobbes, for example, 

we are only slaves to our passions when we do not mediate their influence upon us 

through acts of reflection. Similarly, Greschner argues that we are free to reject and 

separate ourselves from group attachments and create new ones. These views so 

expressed imply that such failures occur because an individual is acting iITationally; as 

applied to Vivienne Rabidue, they imply that she has uncritically accepted communal 

values as authoritative horizons when she could have subordinated them to her rational 

judgment, or, at the minimum, there i no explanation of why rejecting these values 

would have a deleteriou psychological effect upon her. 

Although the critic of 17th century individuali m explicitly try to defend 

them elve against the charge of "excessive individualism" that their early modem 

predece sors were subject to, their theories nonetheles end up being compatible with one 

crncially important aspect of social atomism. Kymlicka, for example, argues that we are 

socially embedded beings who are partially but not wholly shaped by the communities we 

are part of. This suppo edly addresses charge of excessive individualism because it 
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amounts to a rejection of Descarte ' and Locke's c laim that we can derive knowledge 

solely from our own mind . While this is certainly an improvement, as it indicates how 

important it i to provide individual with a sufficient amount of resources so that they 

can make informed decisions, the idea, so simply put, that no communal ends are 

authoritative before our judgment of their worth preserve the foundation of social 

atomism: People can till be likened to a collection of unrelated molecules of ga 

bouncing around inside a container, proceeding independently, and occasionally bumping 

into others, while being driven by their respective passions. It might be argued that 

people can no longer be likened to unrelated molecules of gas because we sometimes 

share similar social contexts and group identities, but these shared values are only of 

secondary importance when compared to everyone's ability to question and reject them. 

Liberal individualism, old and new, as well as the communitarian and cultural feminist 

theories examined here, represent people as being alike in the important sense that 

people's distinguishing characteristics, e.g., race and gender, are subordinate to the idea 

that we are all equally capable of acting rationally and rejecting the values and habits 

as ociated with the various group that we are member of. 

In fact , the idea that we are al l thought to be equally capable of acting rationally if 

provided with a sufficient amount of cultural resources underlies the legal assumption of 

"interchangeability:" Thi principle posit that 

individual member of different groups are inherently no different from 
one another by virtue of their group identity. Given the necessary training 
and experience, a constituent of one racial, ethnic, or sexual group could 
take the place of another. It would thus be a violation of an individual's 



right to equality to treat him or her differently from members of another 
group, even if the two groups manifest normative differences.27 1 
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Even if members of two groups tend to have major normative differences, individual 

members of those groups are inherently no different from one another because they are 

both equally able to reexamine the worth of the different social contexts they are indebted 

to. This explains what Unikel meant when he claimed that individual identity takes 

primacy over group membership. On this view, the self is partially constituted by the 

various group connections that we are socialized into, but "individualism permeates the 

individual, not the group, identity"272 because we, as members of various groups, are still 

said to be free to reject or accept a given group's norms. 



CHAPTER vm 

A PLAUSIBLE DEFENSE OF ADOPTING UNIKEL'S 

MODIFIED REASONABLE PERSON ST AND ARD 
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The purpose of this chapter is to demonstrate how the idea that we are first and 

foremost individuals and only secondarily members of various groups informs the core 

liberal legal principles employed by the Rabidue majority. I will argue that using Unikel's 

version of the modified reasonable person standard instead of the reasonable person 

standard employed in Rabidue will not substantially change the outcome of hostile 

environment adjudications. Demonstrating this will, in turn, help us better understand 

why Unikel concludes that his modified reasonableness standard provides an adequate 

solution for the hostile environment sexual harassment problems that women have faced 

in the workplace, as well as why he rejects the use of a reasonable woman standard as 

being both unnecessary and discriminatory. 

It is important to remember that Unikel's primary concern is to preserve the 

principle of formal equality, which "underlies the legal system as a whole and the 

reasonableness principle in particular,"273 while at the same time eliminating the gender 

biases that the reasonable man/person standard has been compromised by.274 To achieve 

this end, Unikel proposes that courts abandon the idea that there can be a single ideal for 
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what counts as reasonable in these type of cases; instead, courts should introduce 

contextual understandings that "acknowledge and reflect the female perspective. "275 To 

be more specific, courts should make certain that jury instructions acknowledge and 

reflect women's ideals and norms, as well as their general views about what constitutes 

inappropriate conduct at the workplace, into these kinds of reasonableness 

determinations. By doing this courts could "combat the biases and male perspectives 

inherent in the legal system"276 while still using "a formally neutral standard of general 

applicability. "277 

In fact, Unikel argues that the reasonable woman standard is discriminatory 

because it is not a formally neutral standard of general applicability. It adopts a 

pluralistic group-rights perspective, a perspective "that treats each woman primari ly as a 

member of a particular gender group and establishes that group's norms as the measure of 

appropriate conduct."278 In his view, advocates of the reasonable woman standard have 

overstated the extent to which individuals are affected by their various group 

memberships. "Individualism," by contrast, 

recognizes that group membership influences the individual; but 
individualism permeates the individual, not the group, identity.

279 

As we have seen in the previous chapter, the idea that group identity influences but does 

not permeate an individual ultimately means that individuals are free to reject pai.ticular 

aspects of their inherited social contexts through acts of reflection without being unduly 

psychologically effected by the process of doing so. 
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The idea that a reasonable woman standard is unnecessary because the adoption of 

a modified reasonable person standard can adequately integrate female's perspectives into 

our judicial decision making process is also based upon this theory of the self. In Judge 

Keith's dissent to the majority opinion in the Rabidue, he argued that the failure of the 

courts to adopt a reasonable woman standard will permit the courts to sustain ingrained 

notions of reasonable behavior fashioned by the offenders, .. . men,"280 the implication 

being that the reasonable person standard will de facto still amount to a reasonable man 

standard, privileging the views held by men over those held by women. Unikel 

acknowledges that women's views have not been adequately integrated into 

reasonableness considerations, but given the aforementioned reflective capacities that 

liberal individualism argues that we all possess, Unikel concludes that adopting a 

reasonable woman standard is not needed in order for the courts to avoid sustaining 

notions of reasonable behavior fashioned by men: A fair minded and sufficiently well 

informed man is assumed to be rational enough to give women's point of view due 

consideration if so instructed. In sum, this modified reasonable person standard operates 

from the traditional liberal premise that we all have sufficient mental ability to identify 

and reflectively examine the worth of a society's customs and habits, and from the 

premise that we are capable of giving both men's and women's respective views fair and 

equal consideration if we are properly informed about their different perspectives. 

These commitments help explain how he can conclude the majority ruling in 

Rabidue is an excellent example of the proper use of the reasonable person standard. As I 
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argued in Part One, it certainly does not appear to be an excellent example. Even Unikel 

acknowledges that "the more simplistic reasonable person standard utilized in Rabidue . . 

. fails to recognize highlight women's viewpoints in any meaningful sense.28 1 Krupansky 

does say that the reasonableness standard is supposed to "accord appropriate protection to 

both plaintiffs and defendants," presumably meaning that he is attempting to accord 

appropriate protection to both Rabidue and her male co-workers.282 And he does 

acknowledge that she was offended by the defendant' s conduct, albeit in the context of 

pointing out that this does not necessarily mean that she has established her claim.283 

Nevertheless, despite the fact that the Rabidue holding did not adequately highlight 

women's viewpoints, Unikel argued that it still represented the proper use of a formally 

gender-neutral reasonable person standard: 

the court applied the (reasonableness) principle through a reasonable 
person standard-incorporating both female and male norms into its 
definition. Hence, the court considered both the supervisor's and the 
woman' s rights in determining whether the supervisor' conduct was 
protected. 

By refusing to establish one group's ideals as dominant and, instead, 
relying on prevailing social norms for its definition, the reasonable person 
standard approximates the objectivity and neutrality that are ideally 
required for the concept of "reasonableness. 284 

How can he claim that the reasonable person standard utilized in Rabidue failed to 

recognize or highlight women's viewpoints in any meaningful sense, on the one band, and 

still claim that it refused to establish one group's ideals as dominant, on the other? 

I think that this question can most plausibly be answered by drawing out the 

implications that follow from assuming that we are first and foremost individuals and 
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only secondarily members of a group. In the Rabidue case, if none of the views 

expressed about Vivienne Rabidue or other women by Douglas Henry and other male co­

workers must be accepted as true until "we are fully convinced as rational creatures of 

their solidity, truth, and certainty,"285 which implies that she can simply choose not to be 

hurt by them, then Judge Keith is wrong to claim that such conduct "stifles female 

potential and instills (in her) the debased sense of self worth which accompanies 

stigmatization. "286 Given her rational ability not to impose upon herself anything which 

she doesn' t perceive to be true, why would "(t)he presence of pin-ups and misogynous 

language . . . evoke and confirm the debilitating no1ms by which women are primarily 

and contemptuously valued as objects of male sexual fantasy"?287 The presence of pin­

ups and misogynous language almost certainly confirms the existence of norms by which 

women are primarily and contemptuously valued as objects of male sexual fantasy, but it 

does not ipso facto follow that such conduct and displays will have a debilitating effect on 

them. In sum, if this theory of the self is accurate, there is little or no reason to think that 

the conduct directed at Rabidue should have more than a de minimus psychological effect 

upon her. 

It might be objected that it is much harder for a woman to maintain a positive 

view of herself when society and the law concur with the Douglas Henry's of the world in 

saying that she is worthless. It appears that Henry has it much easier because his view is 

in keeping with society's view. Given this, the additional difficulties that Rabidue et al 

face are likely to cause them psychological distress; even if she succeeds in rejecting 
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Henry's, society's, and the law's anti-female view of her, the process of succeeding is quite 

likely to be very psychologically taxing-it might plausibly make it harder for her to do 

her job.288 

To reply, even using this theory of the self, the Douglas Henrys of the world 

certainly have it easier then the Vivienne Rabidues. There is no doubt that the additional 

burdens placed on the person who has to reject society's prevailing norms is greater than 

it is on the person who does not have to do so, but can these burdens be called 

psychological burdens? The idea that Rabidue can choose to reject and be not be more 

than de minimusly effected by these views strongly suggests that such views need not 

instill a debased sense of self-worth in her. This effectively makes hostile environment 

cases no different from ordinary negligence cases. Consider the example of drunk driving 

standards. Someone who wants to drink beyond the legal driving limit might really be 

bothered by the prevailing standard and might have to make unwelcome major 

adjustments in his lifestyle, but the burden of assuming the risk of failing to conform to 

these standards nonetheless properly falls on him. Similarly, Rabidue might really be 

bothered, Krupansky might say "annoyed," by the prevailing anti-female norms and she 

might have to make major unwelcome adjustments in her lifestyle, but, if she is 

reasonably able to be psychologically unaffected by the Douglas Henry's of the world, it 

does not seem unreasonable to suggest that the burden of assuming the risk of conforming 

to these prevailing standards should fall on her. In sum, all negligence cases place 

additional burdens on the person who has to adjust her or his expectations to accord with 



105 

society's prevailing norms, but individualism implies that a person can choose not to be 

psychologically affected by having to make these adjustments. 

The belief that she can so easily adjust her expectations to accord with society's 

prevailing norms goes a long way towards explaining how Unikel can maintain that the 

majority ruling in Rabidue was an excellent example of the proper use of the 

reasonableness standard. Even though Judge Krupansky did little to acknowledge or 

factor in female perspectives, it could still be argued that he did enough given the relative 

unimportance of group identity. After all, Krupansky did recognize that women would be 

offended by the rough hewn and vulgar behavior that men often use in some work 

environments, but he also assumed that Rabidue could reject the views proffered by 

Henry and other co-workers without suffering psychological harm. He then proceeded to 

rely on the prevailing social norms at newsstands, on prime-time television, at the 

cinema, and in other public places in order to define what constitutes substandard 

behavior in such an environment in keeping with the principle of formal equality and 

concluded that the work environment at Osceola Refining was offensive but not 

abusive.289 

For Unikel, the difference between what he describes as "the more simplistic 

reasonable person standard utilized in Rabidue" and the modified reasonable person 

standard that he proposes courts adopt is very small. The only difference between the two 

is the extent to which they acknowledge and factor female's perspectives into 

reasonableness considerations and using such an approach will not change the outcomes 



106 

of these types of cases. So long as this standard "refuses to differentiate between ideally 

fungible individuals on the basis of gender,"290 meaning that it must respect the idea that 

gender influences but does not permeate individual women or men, claims that "the 

sexualization of the workplace" has a "profound" effect on women and only a 

"vanishingly small" one on men will simply be rejected.291 The fact that Unikel argues 

that jury instructions ought "to incorporate female norms and ideals into the judicial 

decisionmaking process"292 does not entail that courts would incorporate the 

psychological effects that an anti-female environment has on women into determinations 

because he does not believe that rational women will suffer such effects. Since this 

standard is still supposed to be formally neutral, women's viewpoints and perspectives, 

which presumably reflect the idea that they find such displays and conduct highly 

offensive, would have to be balanced against men's viewpoints and perspectives, which 

presumably reflect the idea that they approve of such conduct and displays. Since court's 

should refuse "to establish one group's ideals as dominant. "293 women's perspectives 

would not prevail in these types of cases because the reasonable person standard would 

still rely "on (the) prevailing social norms for its definition. "
294 

This brings us back to Nancy Ehrenreich's argument that appeals to the prevailing 

social norms "serve as a vehicle for importing an already arrived at political solution into 

the law"295 and that they consequently end up approximating the view of the dominant 

group in society, men's. Her view contrasts sharply with Unikel's claim that these norms 

approximate "the objectivity and neutrality that are ideally required by the concept of 
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'reasonableness'. "296 Unikel's implicit assumption that these norms are neutral and 

objective is derived from the idea that people are primarily individuals and only 

secondarily members of groups. Since they can reflectively reexamine the worth of the 

various social contexts they are embedded in, then, given equal access to institutions 

(exactly the kind of equality of opportunity that Unikel wants to promote), then everyone 

is assumed to be in a fundamentally equal position to help shape the prevailing norms that 

will be said to constitute a society's consensus. The social consensus on a given issue 

will then be seen to be the product of a fair debate conducted among equal individuals 

who are indebted to, but not permeated by, various group memberships. On this view and 

in this particular instance, the conduct that Rabidue was subject to should not be 

considered extreme because it was in keeping with a fairly arrived at consensus 

concerning how women should be treated, even if it did end up approximating the views 

generally held by men. 

Liberal individualism also makes the idea that society should promote the widest 

possible toleration of conflicting views, i.e., the tolerance of diversity argument made in 

Rabidue, seem more credible. Kymlicka's explanation of why wide-ranging tolerance is 

presumed to be of value to everyone is especially relevant here. Remember that 

Kymlicka's starts with the traditional liberal premise that our essential interest is in living 

what he calls the good life and cautions that one's views about what counts as such a life 

may be mistaken and might change over time. Both Rabidue's and Henry's employment 

at Osceola Refining should be seen as part of their respective quests to live such a life, 
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and they both need to realize that their judgements about how to live such a life might be 

revised later. It follows that Henry may someday conclude that his attitude towards 

women is misguided or even reprehensible, but it also follows that Rabidue might later 

abandon the idea that Henry's conduct is inappropriate and offensive. Further, although 

they might be mistaken about what they should value, it does not follow that either 

person's best interest is represented by a community that imposes the proper values upon 

him or her. To the contrary, both of them need "whatever information and examples and 

arguments our culture can provide" in order for each of them to make the best life 

choices.297 Hence we need to tolerate unorthodox and unpopular views, like Henry's, or 

Rabidue's, even if her views are out of touch with prevailing norms, and protect his and 

her liberties, so that both of them can have an opportunity to draw upon enough collective 

cultural resources to critically evaluate the worth of their respective beliefs. All of the 

above implies that tolerating conduct like Henry's is actually in Rabidue's best interest 

because it provides her with more information and examples and arguments to draw upon 

while she is trying to figure out what the good life is for her. 

The ability to do this without being psychologically affected presupposes that both 

of them are equally able and free to examine and act upon their respective beliefs about 

what constitutes the good life, if only each is provided a sufficient amount of liberty and 

if there are enough collective cultural resources for them to draw upon, e.g., if one has an 

adequate education and enough exposure to different views about how to live. It follows 

that some or all of the views they come to hold might amount to a rejection of the views 
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held by most members of either person's given group; they both can affirm or reject the 

"authoritative horizons" of the groups that they are members of. Thus, the traditional 

liberal defense of the ideal of tolerance for diversity rests on the assumption that group 

identity is not primary: members of particular groups are thought to be able to 

reexamine-and if need be reject-the views held by most members of their own group 

or by members of other groups about them, even when those views are extremely obscene 

and vulgar. In essence, the conduct Henry directed at Rabidue should not stigmatize her 

because she is capable of knowing that what Henry says about her is not true. 

Of course Kymlicka does acknowledge that psychological and sociological factors 

might deter someone like Rabidue from succeeding in an environment like Osceola 

Refining's, but by his own admission he does not have a theoretical explanation for why 

such failures occur and he ultimately concludes that someone like her can succeed if she 

makes the right judgments in the light of good reason. The making of such quality 

judgments would mean that she has overcome the psychological and sociological factors, 

i.e., resisted and rejected the relationship that have shaped who she is, that might 

otherwise deter her from succeeding. The possibility of successfully rejecting these 

relationships is ultimately based upon the idea that Rabidue and Henry are inherently no 

different from one another even though they are indebted to very different group 

identities. Both of them are completely free to choose any ends available to them. And, 

since their various group memberships are only of secondary importance, as they 

influence but do not permeate their individuality, they are beyond being psychologically 
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harmed by the views expressed by others, even if they are quite disparaging. Thus, the 

views expressed about him or her by other's should not interfere with a reasonable 

person's ability to pursue the ends open to him or her. 

Finally, in direct contradiction with Ehrenreich's view, liberal individualism 

implies that formal equality will insure women equal employment opportunities because 

it assumes that both sexes are already similarly situated. Because group memberships are 

only of secondary importance, the effects of the long history of legal and political 

subordination that women have been subject to will have only a minimal influence upon 

their ability to compete with men in the workplace so long as they are not denied tangible 

workplace benefits. In our example, if Vivienne Rabidue was not denied objective 

employment opportunities and benefits, e.g., raises based on merit or equal access to 

perks,298 then she was considered to be in an equal position to compete with the other 

salaried managers at Osceola Refining, even if she was subject to extremely crude 

behavior; such behavior would have a minimal psychological effect upon her because she 

is in a position to reflectively examine and distance herself from the comments and 

displays being directed at her and other women. This is also illustrated by one of 

Krupansky's previously quoted comments: 

It cannot be seriously disputed that in some work environments, humor 
and language are rough hewn and vulgar . .. (I)t can never be forgotten 
that Title VII is the Federal Court's mainstay in the struggle for equal 
employment opportunity for the female workers of America. But it is 
quite different to claim that Title VII was meant to bring about a magical 
transformation in the social norms of American workers.299 
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The point presumably is that the federal courts do not need to bring about a magical 

tranformation of an admittedly rough hewn and vulgar environment in order to assist 

women in their struggles for equal employmant opportunities. Ehrenreich is correct when 

she argues that a model that relies on the traditional liberal principle of assumption of 

risk, tolerance for diversity, and social consensus as mediator "does not conceive of 

discrimination as the perpetuation of structures of inequality,11300 but it would not be 

appropriate for it to do so if one starts from a social atomistic premise. It is this premisse 

that make it plausible for the majority in Rabidue to claim that even extremely crude 

behavior should not have a sufficiently severe psychological effect upon her, since if it 

did it is her fault for being unreasonably sensitvie, to deny her an equal employment 

opportunity at Osceola Refining. 



CHAPTER IX 

THE UNREASONABLE IMPLICATIONS THAT FOLLOW 

FROM POSITING INDIVIDUALISM 
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Thus far I have argued that what Nancy Ehrenreich described as "the traditional 

mediating constrncts used in liberal legal thought"301-social consensus as mediator, 

tolerance of diversity, and assumption of risk-cannot be justified without positing 

individualism, i.e., the majority holding in Rabidue ultimately rests on the idea that a 

rational female employee can simply refuse to be hurt by being subjected to an anti­

female work environment like the one that existed at Osceola Refining. I now want to go 

one step farther and argue that individualism can be completely separated from liberalism 

and that taking a group-rights based perspective is not necessarily incompatible with the 

basic ideals that underlie liberalism. First, I am going to briefly identify the common 

features that Hobbes' and Locke's social contract theories share. Second, I will use a 

distinction between Individualist and altruistic models of jurisprudence drawn by legal 

scholar Duncan Kennedy3°2 in order to demonstrate that the moral content of 

individualism is separable from the basic features of Hobbes and Locke's social contract 

theories, even if both of them were committed to social atomism. And third, I will argue 

that the distinction between individualist and altruistic models that Kennedy argues for 



should be replaced by a distinction between individual-rights and group-rights based 

models; I think that Kennedy's contrast is ill advised because it strongly implies that 

adopting a group-rights based reasonableness standard amounts to asking a man like 

Douglas Henry to sacrifice his legitimate self-interests to help a woman like Vivienne 

Rabidue because she is not capable of being self-reliant. Instead, I will argue that 

adopting a group-rights based reasonableness standard is quite compatible with the 

individualist' ideal of self-reliance. 
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As I outlined in Pait Two, for Hobbes and Locke, the reason that we all agree to 

establish a civil government with a written version of the laws and a viable law 

enforcement system is that doing so helps move us out of the state of nature and into civil 

society. The pursuit of our respective appetites leads us to a state of war, but reason 

makes us realize that we can better pursue and secure our respective appetites by forming 

a civil government that establishes objective standards for what counts as substandard 

conduct. Similarly, the legal concept of reasonableness provides us a means by which 

can distinguish a protected expression from an excessive infringement on the rights of 

another. We can no longer do whatever we want to, as we could if there were no 

enforceable objective standards, and we may strongly disagree with many of the paiticular 

standards that are established, but it is still prudent for all of us to respect the constraints 

placed upon our behavior so long as the same constraints are being placed on everyone 

else. This entails that we, as individuals and members of various groups, ai·e all supposed 

to be treated equally. Conflicts inevitably arise because people act prudentially and are 
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often biased, but the reasonableness standard is supposed to provide a neutral mechanism 

for the adjudication of these controversies; ideally, it is a means by which our often 

competing concerns can be fairly balanced without favoring particular individuals or 

groups. Finally, if the objective laws are not neutral, if they favor particular individuals 

or groups, the disaffected individuals or groups are within their rights to return to the state 

of nature. Simply put, it would not be prudent for particular individuals or groups to 

respect the constraints being placed upon their behavior if the same constraints are not 

being placed on everyone else. 

One reason that we enter into civil society is to better pursue our respective 

appetites, i.e., to be in a better position to attain our respective desires while being less 

subject to our respective aversions, but we also agree to abide by a social contract for a 

moral reason: Conflicts inevitably arise in both the state of nature and civil society, but 

one advantage of the latter is that there is an objective law enforcement system that is 

supposed to facilitate fair competition among individuals and group while we pursue our 

respective appetites. In other words, the justification for agreeing to enter into a social 

contract goes beyond prudence or egoism, as the ideal of facilitating fair competition 

entails that we sometimes have a moral obligation to refuse to act in our best interest 

because doing so would violate the rights of another. As legal scholar Duncan Kennedy 

explains, "A pure egoist defends the laws against force on the sole grounds that they are 

necessary to prevent civil war," but "the demand for respect for the right of others" has a 

"strong affirmative moral content.303 
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The exact nature of the affirmative moral content depends upon the theory of the 

self that is posited. "The essence of individualism," as Kennedy explains, 

is the making of a sharp distinction between one's interests and those of 
others, combined with a belief that a preference in conduct for one's own 
interests is legitimate, but that one should respect the rules that make it 
possible to co-exist with others similarly self- interested.304 

The idea that an individual is free to pursue one's interests as long as one respects the 

rules that make it possible for others to also act in a self-interested fashion implies that 

individuals do not have an obligation to sacrifice their legitimate self-interests in order to 

promote the interests of others. Thus, as Kennedy explains, the affirmative moral content 

that characterizes individualism is self-reliance: 

This means an insistence on defining and achieving objectives without 
help from others (i.e., without being dependent on them or asking 
sacrifices of them).305 

According to this view, the only thing that we should ask of others is that they respect the 

rules that make it possible for us to co-exist peacefully. Kennedy contrasts the 

individualist model with what he refers to as the altruistic model of jurisprudence. As he 

explains it, simply put, 

The essence of altruism is the belief that one ought not to indulge a sharp 
preference for one's interests over those of others. Altruism enjoins us to 
make sacrifices, to share, and to be merciful. 306 

According to this view, individuals should sometimes sacrifice their legitimate self-

interests in order to promote the interests of others; even if the altruistic individual is not 

responsible for the situation that the other finds her or himself in. 
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The individualist model clearly underlies the arguments made by Kymlicka, 

Unikel, and Judge Krupansky, but I do not think that it is fair to suggest that an altruistic 

model underlies arguments for the adoption of a group-rights based standard, as 

Kennedy's dichotomy implies. 

The idea that individuals can define and achieve objective aims without help from 

others underlies Kymlicka's rejection of the claim that 

(g)overnment should encourage certain communal values, and discourage 
non-conforming values, in order to try to ensure that our judgments are 
confirmed by society.307 

His point is that individuals do not need social affirmation of the objectives they choose 

in order to successfully achieve them. Further, the idea that government should 

encourage certain values and discourage others apears to contradict the ideal of self­

reliance: it appears to force individuals or groups to sacrifice their legitimate self-interests 

to help others because the law would now favor the values held by certain individuals and 

groups. This is why Unikel claims that adopting a group-rights based perspective towards 

hostile environment claims is non-neutral. As he elaborates, 

Judicial neutrality requires that courts "refuse to ground decisions on 
personal preferences for particular perspectives or political judgments 
about the importance of certain group interests. "308 

On this view, courts fail to treat individuals equally when they base their judgments on 

these kinds of preferences. Moreover, since it is not prudent for particular individuals or 

groups to respect the constraints being placed on their behavior if the same constraints are 

not being placed on everyone else, these disaffected individuals or groups, i.e., men, are 

within their rights to return to the state of nature. Thus, on this view, calls for the 
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adoption of a group-rights based reasonableness standard undermine the moral reason that 

is supposed to prompt us to enter into a social contract in the first place: fair competition. 

Consequently, the answer to the question about whether a group-rights based 

reasonableness standard is neutral depends upon the theory of the self that is being 

posited. Suffice it to say that from the point of view of ind.ividualism it is non-neutral 

because it unnecessarily favors the views held by most women over the views held by 

most men. But if courts posit a theory of the self that demonstrates why most women 

would be psychologically harmed by behavior that would have no effect on most men, 

adopting a group-rights based reasonableness standard that favors the views generally 

held by women is neutral because it helps ensure women an equal employment 

opportunity that they would not have with an individual-lights based standard. In other 

words, reasonableness determinations about what it means to claim that individuals can 

compete on equal terms in these types of cases follow from the theory of the self that is 

being explicitly or implicitly posited. It follows that the adoption of a group-rights based 

reasonableness standard is not inconsistent with the ideal of fair competition that is at the 

moral heart of liberal social contract theory. 

First of all, taking a group-rights based perspective is consistent with the idea that 

we enter into civil society in order to have an equal opportunity to better pursue our 

respective appetites. As applied to hostile environment sexual harassment cases, it is 

supposed to help facilitate fair competition between men and women when conflicts 

about what constitutes substandard conduct at the workplace arise. On this view, there is 
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still an objective standard, now based in an important sense upon the idea that women 

cannot be expected to simply refuse to be psychologically hurt when working in a sexist, 

traditionally all male environment, which establishes what counts as appropriate and 

inappropriate behavior. It is important to note that this view rejects the traditional liberal 

claim that 

One side's freedom can always be seen as the other side's loss of security, 
one side's equal treatment can seem like the other's unequal treatment, one 
group's pursuit of its own interest can always be called intolerance of any 
other group that is affected by that pursuit.309 

The reason is that the constraints being placed upon men if the courts adopt a group-rights 

based standard will not interfere with their ability to have an equal employment 

opportunity to the same extent that the standards derived from an individual-rights based 

model, e.g., those adopted by the Rabidue majority, interfered with women's equal 

employment opportunities. The Douglas Henrys of the world might not be free to direct 

rough hewn and vulgar remarks and displays towards female colleagues any longer, but 

this does not entail any loss of secutity for them, because they are not going to suffer nay 

psychological harm by having to adjust their expectations to accord with these standards. 

In sum, the fact that these standards favor women generally held views for what counts as 

freedom or loss of security, equal or unequal treatment, the legitimate pursuit of one's 

interests or intolerance of others can still be said to be neutral because they are promoting 

conditions that facilitate fair competition for employment opportunities between women 

and men. 
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Second, a group-rights based theory of the self also has a strong affirmative moral 

content that is compatible with the individualist' idea] of self-reliance. However, on this 

view, the ideal of self-reliance is not inconsistent with the proposition that government 

should encourage certain communal values and di courage other . lndividuali m 

presupposes that men and women are now similarly situated, but, as Catherine 

MacK.innon counters, 

To the extent that women and men are not similarly situated sexually, the 
reason is pervasive social inequality.310 

And Lucinda Finley adds, 

parceling out goods such as workplace benefits according to egalitarian 
distributive principles may not result in people's positions actually coming 
out equal in the end . .. Individual needs and positions may have to be 
taken into account in order to achieve equality of outcome.31 1 

Given the pervasive social inequality between women and men, using the traditional 

liberal ideals of social consensus as mediator, tolerance of diveristy, and assumption of 

risk to determine what counts as substandard conduct in a sexist, traditionally all male 

work environment will not result in women's and men's positions actually coming out 

equal in the end; women will not have an equal opportunity to compete or achieve 

equality of outcome unless courts recognize that they will be corrosively psychologically 

affected by sexual remarks and jokes, sexually oriented pictures of women, and the non­

sexual rejection by co-workers. Consequently, courts should encourage certain 

communal values and discouragem others in order to en ure women equal employment 

opportunities. 
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The claim that encouraging certain values and discouraging others undercuts the 

ideal of self-reliance is based on the assumption that doing this amounts to altruism: in 

this instance, it appears to force men to sacrifice the pur uit of their legitimate self­

interests in order to help women, as it enjoins them to treat women mercifully. It appears 

to undercut the essence of the individualist model, which is based on lhe idea that it is 

legitimate to indulge a sharp preference for one's intere ts over those of others. But if the 

claim that behaving this way is a legitimate expression of elf-interest is rnjstaken, if 

behaving this way unreasonably interferes with a woman's ability to do her job, then 

encouraging certain views and discouraging others fosters self-reliance, because it puts 

women in a position where they can rely on their profe sional skills to compete with men 

on equal terms. Given that group identity is primary, the idea that courts should not 

encourage certain views and discourage others would mean that being self-reliant entails 

that it is reasonable to expect a woman to succeed even though she is at a substantial 

competitive disadvantage. In sum, an altruistic model seems, by definjtion, to be 

incompatible with the ideal self-reliance, but a group-rights based model is not: this 

model does not suggest that men should not indulge a sharp preference for their interests 

over those of women, and it does not enjoin them to treat women mercifully, it only 

requires men to treat women respectfully enough to allow them an equal chance to 

compete. 

And third, just as individualism underlies the claim that courts should remain 

neutral and refuse to ground decision on preference for particular political perspectives, 
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the theory of the self developed here can underlie the claim that courts should favor the 

views generally held by women over those generally held by men in order to level the 

playing field. Just as the former view entails that courts fail to treat individuals, in thi 

case men, equally when they ba e their judgments on the e kind of preference , the latter 

view entails that courts fail to treat individuals, in thi case women, equally when they do 

not base their decisions on these kinds of preferences. Finally, given that women would 

not have an equal employment opportunity if an individual-rights ba ed rea onablenes 

standard is adopted at this time, and ince it is not prudent for particular individuals to 

respect the constraints being placed upon their behavior if the same constraints are not 

being placed on everyone else, these disaffected women would be well within their rights 

to return to the state of nature. Thus, on this view, calls for the adoption of an individual­

rights based reasonableness standard undermine the moral reason that is supposed to 

prompt women to enter into a social contract in the first place: fair competition. 

In conclusion, it is the theory of the self that i posited that determines what 

follows from accepting Hobbes' and Locke's social contract theorie , in general, and using 

a reasonableness standard in hostile environment exual harassment cases, in particular. 

In a sense Unikel is right, adopting a group-rights based reasonableness standard does 

violate the individualistic model of equality, but it does not nece sarily violate a liberal 

model of equality. 
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It might be argued that the reasonablene s standard is not upposed to be based 

upon the idea that we are all equally able to examine the worth of, and if need be reject, 

society's cu toms and habits. After all, the rea onablene s test i only suppo ed to be 

measured "by the (person) of ordinary prudence."312 Presumably, the per on of orilinary 

prudence would not reasonably be expected to engage in a such a thoroughgoing cri tiq ue 

of society's custom and habits while going about her or his daily affair . Without such a 

thoroughgoing critique, such a person cannot be expected to re i t and reject the roles and 

relation hips that have shaped her or him, or at least she or he should not be expected to 

make such adjustments without having to suffer unduly during the process. If the above 

is true, the average person cannot simply choose not to be hurt by how others view her or 

him. Given this, it would appear to be perfectly normal for a person like Rabidue to be 

more than de minimusly psychologically affected by the conduct she was subject to at 

Osceola Refining. 

I think that the problem with basing the reasonablene s standard on the person of 

ordinary prudence is that doing so is fundamentally at odds with the legal assumption of 

interchangeability, and it is this assumption that underlies the concepts of voluntary entry 

point, tolerance for diversity, and social consensus as mediator used by the majority in the 

Rabidue ruling, in particular, and the liberal legal tradition, in general. The idea that 

"individual members of different groups are inherently no different from one another by 

virtue of their group identity"313 ultimately rests on liberal individualism's assumption 

that they can reflectively ilistance themselves from their various group identities. If they 
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did not have the ability to do this, the Supreme Court could not majntaio that "(g)iven the 

necessary training and experience, a constituent of one racial, ethnic, or exual group 

could take the place of another."314 The idea that a member of one group can take the 

place of another assumes that they can revise their social roles and identities, wruch, in 

turn , presupposes the type of reflective abilitie posited by the 17th century and 

contemporary individualists. 

I do not trunk that it is possible to explicitly acknowledge and reflect female 

perspectives, or any group's perspectives, beyond a superficial point without abandoning 

the individualistic model of equality with its accompanying assumptions about our 

reflective abilities. If trus is correct, the primary issue should not concern whether the 

courts should adopt a reasonable woman or a modified reasonable person standard, rather 

it should concern whether group membership should be considered of primary or 

secondary importance. 

Consider what it would mean for courts to adopt the modified reasonable person 

standard if group membership is of primary importance. In a ca e like Rabidue or 

Robinson, courts would consider both men's and women' ideals and no,ms, and their 

respective general views about what con titutes appropriate or inappropriate behavior in a 

traditionally male work place in determining what constitute a hostile environment. If 

Susan Fiske, the psychologist who provided expert testimony in Robinson, is correct, by 

implication, in part they would have to account for the fact that the sexualization of the 

workplace tends to have a "profound" effect on women and only a "vanishingly small" 
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315 one on men. How could a court then conclude that these type of sexual remarks and 

jokes, sexually oriented pictures of women, and the non-sexual rejection of women by co­

workers would not unreasonably interfere with a reasonable woman's, or a reasonable 

person who is a woman's, ability to do her job? In order to do o. they would have to 

argue that conduct and displays that are admittedly likely to have profound effects on 

women still do not unreasonably interfere with a woman's ability to do her job under such 

circumstance. Courts are probably not going to make such an argument. Thus, under 

uch circumstances the adoption of a modified rea onable person standard would amount 

to a de facto reasonable woman standard. It would still be a formally neutral standard, 

one that considers both male and female perspectives, but it would end up favoring the 

perspective of the reasonable person who is a female because of the psychological effects 

that such work environments are likely to have on them. 

It i important to understand that this kind of modified reasonable person standard 

is fundamentally different than the one Unikel defends. In fact, the adoption of a 

reasonableness standard that privileged group identity over individual identity would 

entail the more or less complete abandonment of the individualistic model of equality. 

The idea that group identity is primary in the sense that individual members of certain 

groups might reasonably be expected to suffer psychological harm that they would not 

suffer if they were not members of tho e groups runs counter to the assumption of 

interchangeability that underlies individualism: Even given the necessary training and 

experience, a constituent of one racial, ethnic, or sexual group could not reasonably be 
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expected to take the place of another person under certain circumstances. Individualism 

is based on the idea that individual members of various groups are inherently no different 

from one another because they are all equally able to reexamine the worth of the different 

ocial contexts they are embedded in, which in part implies that acting rationally shields 

one from being harmed by the views expressed by other by. By contrast, the idea that 

most women would be profoundly affected by working in an anti-female environment 

implies that individual members of variou groups are socialized to be different from one 

another to the extent that one's group membership largely hapes how she or he will react 

under certain circumstances. Thus, women and men are not inherently different from one 

another in the important sense that they are both equally capable of doing most kinds of 

work but they are socialized to be different from one another and these differences 

sometimes effect how members of different groups will react under similar 

circumstances. 

This logic is well illustrated by the Robinson court' claim that most women could 

not accept the level of abuse inherent in the traditionally all male work environment at 

Jacksonville Shipyards. The court did not claim that most people could not accept such a 

level of abuse, the implication being that women's group identity is primary in the sense 

that most women would reasonably be expected to suffer psychological harm that they 

would not suffer if they were men; in other words, in my view, a man would not suffer 

similar psychological harm if the women working there subjected him to similar conduct 

and displays. Even given the necessary training and experience as a welder, a woman can 
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not reasonably be expected to take the place of a man in uch a sexually charged, 

predominantly male work environment. This rests on the idea that women and men are 

socialized to be different from one another in the ense that their respective group 

memberships largely shape how they will react to being continually exposed to numerous 

anti-female or anti-male sexual comments and pornographic displays. 

This may seem rather obvious, but it runs completely contrary to the rationale that 

underlies the majority's ruling in Rabidue. Judge Krupansky's claim that a reasonable 

person in Vivienne Rabidue's po ition would not be severely affected by admittedly 

extremely vulgar and crude behavior, even when it is directed at her specifically, rests on 

the assumption that being a woman should not largely determine how she will react to 

such a work environment. On this view, individual identity is thought to be primary in 

the sense that one's gender identity should not determine how someone will react to 

pornographic displays and anti-female obscenities. 

I have attempted to show that this view i ultimately based on the assumption 

Rabidue should not be severely affected because she is capable of rationally reflecting on 

the worth of the norms and values at O ceola Refining. Given this ability, a woman can 

reasonably be expected to take the place of a man under such circumstances because her 

gender identity has dropped out of the analysis; if he thinks through the issues rationally, 

the pomographk displays and anti-female obscenities should not make her feel less 

confident about her abilities or place her at a competitive di advantage even though the 

men she is competing with are not being subjected to similar conduct and display . In 
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sum, the majority ruling in Rabidue assumes the following: individual identity is primary 

in the sense that we are all equally capable of examining the worth of the social contexts 

we are embedded and working in. Self-confidence in one's abilitie ultimately results 

from exercising our rational capacities, and it cannot be undermined by crude displays 

and conduct. If it is undermined, it i because the individual is acting irrationally; he is 

letting her group identity shape how she reacts under such circumstances. 

Finally, again, the answer toque tions about whether the rea onable woman 

tandard is nonneutral, whether it favors women or provides them with special treatment, 

depends upon which theory of the self is adopted. If one accepts that individualism is 

correct in maintaining that we are free to accept and reject, and be p ychologically 

unaffected by, society's customs and habits, then the reasonable woman standard is non­

neutral. It favors women by unnecessarily privileging their norms and values over men's. 

It is unnecessary because it is not required for them to have equal employment 

opportunities. One reason given for the adoption of a reasonable woman standard is that 

"(t)aking women's perspectives into account helps assure that workplaces are hospitable 

to both male and female workers."316 But individuali m implies that women do not need 

to be in a hospitable environment, because they will not be profoundly affected by how 

their male co-workers conduct themselves. On the other hand, if one rejects this tenet of 

individualism, then it makes sense to argue that an admittedly partial standard 

nonetheless does not favor women because it helps assure them equal employment 

opportunities. To clarify, if a theory of the self that explains why women are 
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psychologically harmed by pornographic displays and anti-female obscenities in a 

traditionally male work environment is more persuasive than liberal individualism, then it 

is possible to justify the use of a reasonable woman standard as a means to help level the 

playing field. By implication, calls for the adoption of a reasonable woman standard 

assume that a work environment that is hospitable to women is necessary for them to 

have equal employment opportunities and that there is rea on for work environments to 

be more hospitable than society at large. 

Of course, if society's prevailing norms change over time, then the traditional 

reasonable person standard will likely reflect that, and what was once a protected 

expression will then be considered an excessive exercise of freedom. Conduct like that 

directed towards Rabidue and the other female employees at Osceola would then be said 

to constitute unreasonable interference with a woman's ability to do her job, and, by 

implication, it would be judged to have been, in Judge Krupansky's words, sufficiently 

"startling as to have affected seriously the psyches of the plaintiff or other female 

employee ."317 This type of change has occurred in regards to how the courts view racial 

issues. The prevailing view of African-Americans has evolved to the point where the 

reasonable person standard probably affords them adequate legal protection when they are 

being subjected to racist remarks and displays at the workplace; since most of us agree 

that such remarks and displays are entirely inappropriate and offensive, a reasonable 

African-American standard is probably superfluous.318 This, however, puts women, 
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African-Americans, and members of any oppressed group in the position of having to rely 

upon ociety's prevailing norms for legal protection, and, a the Rabidue case well 

illustrates, this can be a pretty precarious position to be in. 

Judge Krupansky's comments also illu trate the fact that in this ca e questions 

about whether someone has been psychologically harmed are intertwined with society's 

norms regarding how members of certain groups should be treated. A reasonable person 

in Rabidue's position is said not to have been psychologically harmed to the extent that 

her work performance was unreasonably interfered with in large part because the 

di paraging comments and displays that she was subject to at her workplace were in 

keeping with the views expressed throughout the whole of society. Conversely, if she 

was subject to the same comments and displays when society at large did not condone 

such expressions, then she, as a reasonable person, would be considered to have been 

psychologically harmed by them. This point is illustrated by Judge Krupansky's use of 

the phrase "not so startling as to have affected seriously;" the implication being that such 

expressions, although "extremely vulgar and crude," should not have shocked Rabidue 

given "the context of a society that condones and publicly feature and commercially 

exploits open displays of written and pictorial erotica. "319 It follows that extremely crude 

and vulgar behavior would presumably startle someone in Rabi due's position if such 

expressions were out of touch with the norms generally held throughout the rest of 

society. She presumably would be startled to the point where her ability to do her job 

would have been unreasonably interfered with, the assumption being that to be startled is 
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to be more than de minimusly affected. In sum, extremely vulgar and crude behavior is 

said to have a "de minimus" effect on women when considered in the context of a society 

that systematically disparage them, while it would, by implication, unreasonably 

interfere with the ability of women to work by cau ing them psychological injury if it 

occurs in the context of a society that does not systematically disparage them. 

This view of the circumstances in which p ychological injury can reasonably be 

said to have occun-ed effectively privilege individual identity over group member hip. It 

does o because members of oppressed groups have to overcome the systematic 

discrimination they have faced to a great extent before they are legally protected from 

expressions like the ones Rabidue was subject to. The claim, made by advocates of the 

reasonable woman standard, that our respective identities are primarily constituted by our 

various group memberships rests, in a case like Rabidue, on the idea that she is more 

likely to feel threatened by unwelcome verbal encounters or disparaging displays because 

of women's historical vulnerability in the workforce. But this vulnerability largely 

disappear if society's prevailing nonns are generally approving of the idea that women 

have an equal right to employment opportunity and that they should not be viewed as 

sexual objects; if such a transformation occurs, mo t people will then see her more as a 

credible coworker deserving of respect than as an object of exual des ire. At this point, 

the effects of history will have largely been overcome from a psychological point of view: 

she could then feel secure in the fact that other coworker and managers will no longer be 

prejudiced against her because she is a woman; her success or failure will based upon her 
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individual merits. Ironically, so long as the reasonableness test reflects prevailing norms, 

it will offer women legal protection from such expressions precisely at the point when 

they are least in psychological need of it: derogatory displays and expressions will 

actually have a de rninimus effect on female employees in the context of a society that 

does not condone such behavior, rather than in the opposite circumstances, as Judge 

Krupansky maintained. Such treatment will not feel as threatening in such a context 

because women can feel more secure that most people do not perceive them in that way; 

such expressions will then reflect more about the person who instigates them than about 

women or about society at large. 

This, in essence, is the logic that underlies the Robinson court's conclusion that 

sexual remarks and jokes, sexually oriented pictures of women, and "the non-sexual 

rejection of women by co-workers"320 will corrosively affect the psychological well-being 

of a reasonable woman placed in a work environment that has "historically been all male 

or historically excluded women intentionally. "321 Their ruling assumes that at this point in 

time group identity is primary in the sense that Unikel has disapprovingly used the term. 

The idea that a reasonable woman will be corrosively psychologically affected by such 

conduct rests on a theory of the self which maintains that she is not completely free to 

reject and psychologically distance herself from society's and her male co-worker's 

customs and habits. 

The only thing that is missing is the actual theory of the self that would explain 

why a reasonable woman would be seriously psychologically affected by the type of 



conduct that Rabidue and Robinson were subject to. I am now going to attempt to 

develop such a theory. 
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PART ill 

A PHENOMENOLOGICAL ACCOUNT OF THE 

EXPERIENCE OF HOSTILE ENVIRONMENT 

SEXUAL HARASSMENT 

The fundamental problem at the root of men's behavior in the world, 
including sexual assault, rape, wife battering, sexual harassment, keeping 
women in the home and in unequal opportunities and conditions, treating 
them as objects for conquest and protection- the root problem behind the 
reality of men's relations with women, is the way men see women, is 
Seeing. 

- Susanne Kappeler322 
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CHAPTERX 

INTRODUCTION 

In the second part of this dissertation I argued that a commitment to individualism 

implicitly underlies the use of the three core liberal principle- social consensus as 

mediator, tolerance of diversity, and assumption of risk- used by the majority in 

Rabidue.323 According to this theory, we are first and foremost individuals and only 

secondarily members of a group, meaning that our various group associations influence 

but do permeate us. They do not permeate us because, as Will Kymlicka, a defender of 

20th century liberal individualism, maintains, we are free to affirm or reject the 

possibilities furnished by the "matrix of understandings and alternatives passed down to 

us by previous generations."324 We can affirm or reject the value of these alternatives and 

understandings because of our ability to subject these customs and habits to rational 

scrutiny. Given this ability to "make the right judgments in the light of good reason, "325 it 

is difficult to see why even the most crude and vulgar anti-female expressions should 

have more than a de mini mus psychological effect upon a woman if she reacts rationally; 

it is difficult to see why, as the ruling in Robinson v Jacksonville Shipyards, Inc. claims, 

sexual remarks and jokes, sexually oriented pictures of women and "the non-sexual 

rejection of women by co-workers"326 will corrosively affect the psychological well-being 
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of a reasonable woman placed in a work environment that has "historically been all male 

or historically excluded women intentionally. "327 

Simply put, the purpose of this part of my dissertation is to sketch a theory of the 

self that provides a more adequate explanation of why such conduct and displays would 

be expected to have more than a de minimus psychological effect on a reasonable woman 

working in an environment like Osceola Refining or Jacksonville Shipyards. In 

disagreement with Will Kyrnlicka's claim that "confidence in one's moral judgments" 

from the first person perspective "is essentially a by-product ... of making the right 

judgment in the light of good reason, "328 I will argue that it would be reasonable to expect 

a woman to be deleteriously affected by such a work environment even if she is 

cognitively aware of the fact that the views being expressed about women in general and 

her in particular are ignorant. In essence, I want to develop a theory of the self that 

supports the claim made by Judge Keith's in his Rabidue dissent that "the pervasive 

degradation and exploitation of female sexuality in American culture . . . stifles female 

potential and instills the debased sense of self-worth which accompanies stigmatization" 

in most of them. 329 

First, I am going to briefly outline and then analyze the theory of the self 

developed by Jean-Paul Sartre in Being and Nothingness.330 His theory, which he 

describes as an existential phenomenological ontology, though largely similar to those 

examined in the second part of this work, has one unique feature, his concept of "the look 

of the other." This concept offers us a radically different account of how we experience 
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our relations with others, i.e., Sartre argues that the attitudes that others take towards us 

forces us to pass judgment on ourselves from their point of view. And I will argue that 

this idea offers us the beginning of a way to account for the psychological effects that a 

sexually charged workplace has on women like Vivienne Rabidue and Lois Robinson 

because it helps explain why they cannot refuse to be hurt by how their co-workers treat 

them. I say the beginning of an account because I will also argue that Sartre's theory of 

the self does not offer us an adequate sociological account of the conditions that give rise 

to such adverse psychological effects. It does not provide us a way of distinguishing 

between the psychological effect that a sexually charged environment has on women in 

environments that have historically been all male and environments that have not been. 

Nor does it help us distinguish between the effects that such an environment would have 

on a reasonable woman in the context of a society that largely condones such conduct and 

displays as opposed to the effects it would have in the context of a society that does not 

do so. Finally, although his concept of the look of the other accounts for the immediate 

psychological effects that men's and society's views can have on women, his theory 

ultimately mistakenly asserts that women can overcome those effects through acts of will, 

through the choices she makes as a free subject. 

I will then outline George Herbert Mead's theory of social development.331 Mead 

argues that our self-definitions are ultimately derived from the attitudes that others take 

towards us, through what he refers to as our ability "to take the role of the other." 

Although I think that his theory, left by itself, ultimately fai ls to prove that our self-
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definitions are derived from the attitudes of others, I will argue that some of the concepts 

he has developed can help us better understand how sociological factors shape our 

psychological reactions to how we are being treated and viewed by others. 

I am then going to compare and contrast their respective theories in order to 

develop a more comprehensive theory of the self. This theory will explain how 

psychological and sociological factors shape individual identity. I will argue that the 

basic framework of Mead's theory can be used to fruitfully supplement Sartre's concept of 

the look of the other and thus help us better understand the circumstances under which a 

woman would reasonably be expected to be psychologically harmed by the views 

expressed by others. Contrary to what Robert Unikel maintains,332 I hope to show that 

group membership permeates, rather than just influences, the individual. 

I will then use this theory to account for the events that occurred at JacksonviJJe 

Shipyards, Inc. ("JS!") and the rationale that underlies the ruling in Robinson. At this 

point, I will offer a systematic explanation of why the sexually charged environment at 

JSI would reasonably be expected to have had such a corrosive psychological effect on 

Lois Robinson. 



CHAPTER XI 

THE LOOK OF THE OTHER: SARTRE'S ATTEMPT TO REINTEGRATE 

PSYCHOLOGY INTO A THEORY OF THE SELF 

138 

One of the most striking features of Sartre's theory of the self, perhaps the one that 

most strongly separates his phenomenological ontology from the various views of 

individualism and the other theories of the self outlined in Part Two, is his claim that 

psychology and philosophy can not and should not be separated from one another. As I 

noted in chapter 7, Will Kymlicka and Bernard Willian1s, for instance, both argue that 

questions about which sociological and psychological conditions give rise to confidence 

in one's moral judgments are not philosophical in nature. According to them, although 

psychological and sociological factors no doubt play some role, such confidence, at least 

from the first person perspective, is ultimately a "by-product" of "making the right 

judgment in the light of good reason. "333 Conversely, failure to make such judgments 

when one is sufficiently fortified with adequate evidence seems to imply that one is being 

irrational, that one is making the wrong judgment because she has not used enough reason 

to shed sufficient light on the situation. Sartre, on the other hand, claims that philosophy 

is "a methodical description of man's inner states, of his psychological life,"334 and, as a 

consequence, 



(t)here is philosophy, but there is no psychology. Psychology does not 
exist; either it is idle talk or it is an effort to establish what man is, starting 
from philosophical notions. 335 
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And what man is for Sartre, as we shall see straight away, is a being who is both rational 

and irrational, capable of radical freedom and incapable of avoiding being unreasonably 

affected by even the most irrational and unfounded views of others. I hope to show that 

the differences between Sartre's "phenomenological existential ontology" and both 17th 

century and contemporary liberal individualism, as well as the other theories of the self 

examined in Part Two, are two-fold: While liberal theorists concede that we often act 

irrationaUy, and even that such behavior is sometimes excusable and in some sense 

understandable, they do not offer any adequate accounts of why such failures occur and 

they cling to the possibility that we can all become fully rational beings. Sartre has no 

such hopes. Instead, he offers us a systematic explanation of why we act irrationally and 

of why none of us will ever attain full rationality, and he is only able to accomplish this 

because he reintegrates psychology back into philosophy. 

Sartre divides being into three categories: being for-itself, being in-itself, and 

being for others. The first two categories are largely consistent with the liberal 

individualist accounts of the self that were analyzed in Part Two in that they explain how 

and why we are supposedly free to choose our values and act as we see fit as we go about 

our daily affairs and make our future plans. But being for others is a fundamentally 

different category, one that offers us a thorough account of how we lose our freedom 

when we are interacting with others. 
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Sartre illustrates the concepts of being for-itself and being in-itself by describing 

the inability of a waiter to do his job quite properly: 

llis movement is quick and forward , a little too precise, a little too rapid. 
He comes towards the patrons with a step a little too quick .... All his 
behavior seems to us a game. 336 

In a sense the waiter is not really a waiter, and he still wouldn't be one if he performed his 

task with the utmost aplomb; rather, he is actually "playing at being a waiter in a cafe. "337 

The point is that no one can ever fully be the role that one is presently playing, nor can 

one be reduced to any given role, even if the public makes such demands upon one. The 

reason is that all human beings possess consciousness, or what Sartre refers to as the for­

itself, and consciousness can always become conscious of the possibility of not being or 

doing in the future what one has done or been in the past or is being or doing in the 

present. Consciousness, or the for-itself, is completely free to realize its possibilities in 

the future precisely because it has no fixed identity, as it is what Sartre calls 

"nothingness": 

But if I (the for-itself) represent myself as him, I am not he (the waiter); I 
am separated from him as the object from the subject, separated by 
nothing, but this nothing isolates me from him. I can not be he, I can only 
play at being him . .. . I am a waiter in the mode of being what I am not. 
(italics Sartre's; parentheses mine)338 

He must play at being what he is not because he is nothing but open possibilities. What 

does this mean? 

The limits placed upon one's possibilities constitute one's facticity, that is, one's 

past history, present ci rcumstances, physical and characteristics, etc are part of the 

objective conditions that constitute a person's in-itself. These objective conditions 
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delimit what one can choose to do in the future. For example, someone entirely lacking 

in waiting experience is unlikely to have the option of being hired as a waiter at an 

upscale restaurant at the present time, but they do not help one choose what one will 

attempt to become in the future. For example, on this view, an experienced waiter has as 

much reason to work at a truck stop as he does to work at an upscale restaurant. This is 

the case because a person's past and present circumstances effectively narrow the 

opportunities open to one in the future, but they do not help anyone when choosing 

among the available options because each one of us is completely free to accept or reject 

the values that we once held or now hold. The reason for this is that consciousness, 

which by definition has to be aware, or conscious, of the values one has held or holds is 

also conscious of the fact that one need not hold them any longer. As Sartre commentator 

Joseph Catalano illustrates: 

Am I an American? Am I a male? When I ask such questions, I recognize 
that, indeed, I am an American and a male, but only in the sense that the 
living of these characteristics is a free interpretive act. When I question 
myself in this way, I recognize that no characteristics define my existence: 
my existence precedes my essence.339 

In the case of our friend the experienced waiter, this means that he is aware of the fact 

that he works at the upscale restaurant instead of at the truck stop because he values better 

pay, customers less likely to shout obscenities at him, serving more refined food, and so 

on. But these values do not constitute who he is because who he is what he is going to 

choose to do in the future, and what he can choose to do in the future is entirely open. He 

might choose to discard his previously held values in favor of new ones that would be 

better served if he worked at a truck stop, e.g., he might develop a greater degree of class 
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consciousness. In sum, the for-itself is nothingness precisely because it is always 

distanced from one's past and present actions and values. In fact, consciousness would 

disappear if one's presently held views dictated one's future actions, because 

consciousness presupposes the possibility of not being or doing what one has been or 

done before. Sartre is not just trying to demonstrate that we are radically free, he is also 

arguing that claiming that we are not free is absurd because not being free would mean 

not possessing consciousness. 

Sartre then goes on to argue that most of us try to deny the fact that we are 

radically free by acting as though we are not free to do what we want come the future. As 

Sartre commentator Mitchell Aboulafia explains, 

The lack of a substantial, or substance like, foundation yields a radically 
free consciousness and leads to the psychological need to overcome this 
terrifying freedom by transforming consciousness into a thing, an in­
itself.340 

The concept of the in-itself refers to the idea that something is an object or thing, i.e., the 

idea that someone or something is not capable of being otherwise, of being different than 

what one now is. Sartre argues that we often tend to act as though we can't help but make 

the choice we are making, or as if we are meant to act in certain ways or do certain things. 

Excellent examples of this are provided by the person who claims "I was destined to 

become this" or "I felt no choice but to do that" or "We were meant to be together." 

Maybe a person deserved to become this or should have done that, but, in Sartre's view, 

no one is destined or meant to become anything and no one can abdicate their 

responsibility to choose when confronted with alternatives. Thus we have an irrational 
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psychological need to arrest our spontaneity by denying that we are free to choose what 

we are going to do; we try to assuage the terror we feel because of the lack of objective 

meaning in the world by trying to act as though, or by trying to make ourselves believe 

that, there is objective meaning out there. 

These attempts to deny that we are free inevitably give rise to reflection, and as 

Sartre explains in his own rather technical vocabulary, 

by reflection the for-itself, which has lost itself outside itself, attempts to 
put itself inside its own being.341 

In order to understand what he means, we must first understand his distinction between 

pre-reflective and reflective consciousness. Most of the time we are pre-reflectively 

conscious, meaning that we are only indirectly aware of ourselves as we are going about 

our acti vities. A waiter normally performs all of his various tasks without directly 

reflecting on the fact that he is doing so. He may make a conscious effort to do a better 

job of remembering who ordered what, but he does not usually make his choice to be a 

waiter in the first place an object of examination at such times. Nevertheless, even in this 

pre-reflective state consciousness is outside of itself, that is, "it is not that of which it is 

aware. "342 It is always beyond and more than any particular role even while it is 

performing that role, for example, a waiter might stop and chat with a customer or 

quickly grab something to eat from the kitchen. Reflective consciousness, on the other 

hand, arises when we question the worth of the roles we have performed or the values we 

have accepted. At such times we experience what Sartre calls anguish, the fear of failing 

through our own will and choices, and we attempt to alleviate these fears by trying to 
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deny that we free to choose or be what we want, or by engaging in what Sartre calls acts 

of bad faith; in other words, we attempt to lie to ourselves. Thus the waiter tries to resign 

himself to this occupation on the grounds that this is his fate or by claiming that he is 

capable of nothing greater. The point is that we want to avoid the anguish that comes 

with acknowledging that we are free to choose, and we are sometimes willing to resign 

ourselves to even the most undesirable roles and identities in order to avoid facing it. 

This is what Sartre means when he says that the for-itself tries to put itself inside its own 

being. The for-itself tries to act as though it is an in-itself, an object incapable of 

choosing. Our ontological make-up is such that we try to minimize the times that we 

experience anguish, as Catalano explains, 

I also attain a fleeting glimpse of the possibility of reevaluating the 
decisions on which my whole life is based .... In a similar way, I have a 
fleeting awareness of the possibility of overturning my entire system of 
values. But normally my everyday morality is a way of escaping the 
anguish that would result from realizing that all my values are "givens"; 
they are freely held in existence by my consciousness and my 
consciousness bas no foundation other than itself.343 

So, although consciousness has no foundation other than itself, in that the choices we 

make are a result of our own free interpretive acts, we nonetheless have an irrational 

inclination to escape the accompanying anguish by acting as though we are no longer free 

to choose what we are going to believe or do. 

Not surprisingly, these attempts never fully succeed. The problem, as you might 

expect, is that we are still conscious of the phenomenological fact that we are free (Sartre 

says, "condemned to be free"344
) to choose. The fact that we are conscious of the 

possibility of rejecting our previously held values almost inevitably leads to a certain 
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amount of anguish. To clarify, even though the for-itself is nothingness and thus 

completely free, Sartre is not claiming that every choice we make or every value we 

choose constitutes an act of bad faith; in fact, he thinks that it is possible to act in what he 

calls good faith while making choices. Quoting Catalano again, 

Bad faith is distinguished from good faith precisely in its attitude toward 
this evidence. When I am in good faith, I first "decide" what is reasonable 
to believe. Although this may be different for each person, nevertheless, 
the criteria are faced consciously and some attempt is made to be critical .. 
. to be convinced on the basis of what we consider to be a reasonable 
amount of evidence.345 

Conversely, bad faith occurs when I decide what to believe before I have given adequate 

consideration to the available evidence. Thus, Sartre is not opposed to the for-itself 

assuming identities or accepting values; he only asks that we do so with the full 

understanding that these identities and values do not constitute who we are because we 

are free to reevaluate and abandon them. 

Up to this point, and one needs to remember that there is a major twist in this 

Sartrian ontological tale soon to come, his theory of the self is more or less consistent 

with the social atomism argued for by the 17th century liberals and the socially embedded 

subject posited by contemporary liberal and communitarian theorists alike. That is, 

Sartre's theory is ultimately compatible with the idea that we are first and foremost 

individuals and only secondarily members of groups, though he does offer a more 

thorough explanation of why we sometimes, or even usually, fail to realize our rational 

potentials to choose our values. I believe that this view of the relationship between 

consciousness and one's objective conditions would plausibly support the majority ruling 
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in Rabidue. This ruling claimed that the admittedly offensive gestures directed towards 

Vivienne Rabidue should not reasonably be expected to affect her to the degree that her 

ability to do her job would be unreasonably interfered with. The Sartrian view thus far 

outlined also suggests that these types of gestures should only have a de minimus 

psychological effect upon her. Given that she has enough evidence to make an informed 

choice about her values and identity, it is up to her to choose whether the sexist gestures 

directed at her will have a substantial effect upon her. In fact, Sartre's view implies that 

she acted in bad faith and chose to play the role of the deeply affected female co-worker. 

If she had only acted in good faith, on the basis of all the evidence which suggests that 

women a.re co-workers deserving of respect rather than sex objects or worse, she would 

have been able to consciously distance herself from the values expressed by these male 

co-workers. On this view, it is understandable that she would act as though she was an 

in-itself, a being who resigned herself to accepting even the most offensive definitions of 

who she is, rather than face the anguish of having to choose a totally new identity and set 

of values. But the point is that she was free to do exactly that, and she should not blame 

others for her own failings . 

Thus far Sartre's view has not been any more sympathetic to women like Rabidue 

than his liberal predecessors. All of these views suggest that a reasonable person (who is 

a woman) should not be severely affected by this type of behavior, and they all suggest 

that any severe effects that did occur would not have if she had only acted rationally, if 

she had only seen fit to reject society's (men's) ignorant customs and habits. I want to 
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again suggest that the problem with all of the theories that have been examined so far is 

that they assume that we react, or at least that we can choose to react, to the views 

expressed about us in a deliberative or reflective fashion without being psychologically 

affected. Being reasonable educated and having had sufficient opportunity to examine 

the worth of these views, women are thought to be free to accept or reject them depending 

upon their merits or lack there of. Next, assuming that these views are found to be 

wanting, they are thought to be in a position where they will not be psychologically 

affected by them. Finally, if they are adversely affected by them, it is thought to be 

because they have not fully, or at least adequately, exercised their rational capacities. A 

fundamentally different approach is needed, and I hope to show that one is provided by 

Sartre's concept of the look of the other. 

As we have seen, the relationship between being for-itself and being in-itself is 

one of transcendence, as we are consciously aware of the possibility of abandoning the 

values and identities we once held. However, the ability to transcend these disappears, at 

least temporarily, when we experience what Sartre calls "the look of the other." 

According to this theory, we do not experience others by reflecting upon what they think 

about us; rather, we immediately experience ourselves as objects subject to the judgment 

of others. For example, as Catalano explains, 

(S)hame .. . does not come about by a secondary ... act of reflection, but 
by immediately recognizing that we are as other people see us. Thus, 
when we perform some vulgar or awkward act and are surprised to see 

• • d. l h d 346 someone seemg us, we are 1mme i.ate y as arne . 
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The fact that we experience shame indicates that we have a responsibility to other when 

we act and that we immediately feel their approval or disapproval when we are aware of, 

or think that we are, being looked at. 

Sartre frrst claims that we sometimes do not experience others as subjects, but 

only as objects: 

The woman whom I see coming before me, the man who is passing by in 
the street, this beggar whom I hear calling before my window, all are for 
me objects- of that there is no doubt.347 

But the fact they are all for him objects is not meant to suggest that their appearance does 

not cause a change in his consciousness. There is an important difference between 

perceiving a human objects and other objects. I always perceive objects in relation to my 

own projects, but when I perceive another person I become phenomenologically aware of 

the fact that this person perceives the world in relation to her projects: 

The other is first the permanent flight of things toward a goal which I 
apprehend as an object at a certain distance from me but which escapes me 
inasmuch as it unfolds about itself its own distances.348 

I can apprehend the other as an object because the other is doing something that relates 

her to other objects, e.g., walking in a park, but her objectivity escapes me in the sense 

that her orientation towards the trees, birds, park benches, etc escapes me. She is free to 

choose how she is going to relate to the objects around her- including me. As a result, 

the objects around me, including her, remain a certain distance from me, but all of these 

objects take on their meaning in relation to her. This occurs because she can impose her 

subjectivity on me and tum me into an object.349 
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Although human objects occupy this privileged space, the difference between 

being a subject and being an object is metaphorically the difference between looking and 

being aware of being looked at. When we are looking we are still subjects, organizing the 

world before us in relation to our future possibilities, and the other person is just an 

aspect of our possibilities, but when we are being looked at we are now objects, which 

means to be, as Catalano puts it, 

conscious of being seen, of being immediately thrown back to ourselves as 
having a body and being visible to the other. 350 

And this visibility before the other puts us in a position where we cannot help but see 

ourselves as other people see us. 

Sartre uses a specific example of the circumstances when one might experience 

shame to illustrate his point: Someone driven by jealousy is spying on their lover by 

looking through a keyhole. At this point this person is not aware of being observed and 

he is free to realjze the possibilities before him, including catering to his jealousy by 

being a peeping Tom. He is only pre-reflectively and indirectly, that is, unself­

consciously, aware of himself, just like the waiter performing all of his various tasks: The 

lighting in the hall and in his lovers room, the keyhole, his coordination or lack there of, 

and his mores and desires are all just part of the objective background (facticity) against 

which he exercises his subjectivity (being for-itself) by choosing whether to continue to 

look through the keyhole. Just as the waiter was playing the role of being a waiter, he is 

playing at being a voyeur. He is acting jealously, but, because he is a free subject, he 
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cannot be reduced to being just jealous- or at least not until he suddenly realizes that 

someone is watching him. 

lf all of a sudden he hears footsteps, he becomes pre-reflectively and directly, that 

is, self-consciously, aware of hjmself because he is being ob erved by someone else. 

Now he cannot help but experience himself as an object. Sartre offers the following 

description of this transformation: 

I have just made an awkward or vulgar gesture. Thi gesture clings to me; 
I neither judge it nor blame it. I s imply live it. I realize it in the mode of 
for-itself. But now suddenly I raise my head. Somebody was there and 
has seen me. Suddenly I realize the vulgarity of my gesture and I am 
ashamed.351 

Once he realizes that someone is watching him, he is no longer able to concentrate his 

attention upon the keyhole or on any other future possibilities because he is now 

overcome with self-consciousness; this type of self-consciousness, which ari es when we 

are aware that we are being viewed or judged by another, robs us of our freedom. In this 

case, his perception of how the other sees him leads to an overwhelming feeling of 

shamefulness, which Sartre characterizes as 

an immediate shudder that runs through me from head to foot without any 
di cursive preparation.352 

When this occurs he is not capable of transcending what he wa apprehended doing; he 

realizes that he is nothing more than a shameful being spying through a keyhole in the 

eyes of the other. 

The relationship between being for-itself and being in-itself is characteri zed by 

unconditional freedom within the limits established by one's facticity, but the way we 



experience our being for others nullifies that freedom and forces us to experience our 

"natures": 

The other, as the look, alienates me from my possibilities, removing me 
from the original innocence by which the instrumentality of things is an 
embodiment of my freedom. By the other's look, I am fixed within the 
world ... I am aware of this and now recognize myself as being in the 
world with my possibilities objectified and fixed by him.353 
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The other is now in a position to treat us as an object, as one among other instrnments in 

his world. The look of the other forces him to be related to the door, the keyhole, his 

lover, and his apparent lack of mores as a fixed totality subject to the other's judgment. 

Thus, there is always the possibility that our freedom will be limited by others in the 

sense that our consciousness of the possibility of doing this or that can always be 

transformed into self-consciousness of being this or that. 

The experience that we have of being objects does not occur on a reflective level. 

The person looking through the keyhole does not hear someone approaching and then 

ponder what that person will think of him; instead, he pre-reflectively experiences the 

disparaging judgment that the other is likely to wield. As Catalano describes it, "(O)ur 

original awareness of the other is not a matter of judgment but an unreflective response to 

a foreign freedom."354 The look of the other also affects how we see ourselves. As being 

for-itself, we cannot be reduced to being what we are doing; I may be acting jealously or 

shamefully, but I can choose not to continue to do so, and thus my fundamental identity is 

still empty and undetermined (nothingness). But being for others reduces us to being 

what we are doing: it makes me aware of the fact that I am a jealous or shameful man, 

and consequently part of my identity is established and fixed. 
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However, we do not always have to be objects when we are being subjected to the 

gazes of others; we can turn the tables, or more accurately, our gaze , on them and 

attempt to turn them into objects while simultaneously restoring our ubjectivity. It is the 

unwelcome emotion of shamefulness that leads the voyeur to try to do this. When the 

person looking through the keyhole heard the approaching footsteps he experienced his 

po sibilities being limited by the other; be felt self-conscious and was unable to focus his 

attention on the activity that consumed his attention only a moment ago. He oon realizes 

that the only way he can reclaim his subjectivity is to limit the subjectivity of the other by 

turning that person into an object. Sartre uses the metaphor of being naked to explain 

what it means to be an object and of putting on clothes to explain what it means to 

recapture one's subjectivity: 

Modesty and in particular the fear of being surprised in a state of 
nakedness are only a symbolic specification of the original shame; the 
body symboUzes here our defenseless state as objects. To put on clothes is 
to hide one's object-state; it is to claim the right of seeing without being 
seen; that is, to be pure subject. .. The reaction to shame will consist 
exactly in apprehending as an object the one who apprehended my own 
object-state.355 

Unfortunately, Sartre does not provide an example to illustrate the value of his metaphor, 

but I think that its meaning can be clarified by con idering how the person looking 

through the keyhole might respond to the person who is looking at him. He might turn 

and confront the approaching person and suggest that she would do well to mind her own 

affairs since she has no idea about what is really going on. At first, he feel exposed as 

being a shameful object because he realizes that the only thing she sees is a man acting 

voyeuristicly. He then attempts to cover for his seemingly shameful behavior by 
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implying that she would not judge him so severely if she knew more about why he is 

looking through the keyhole. At the same time, he attempts to strip her down to being 

nothing more than nosey and ignorant, to being a disparaged object who ha no business 

passing judgment on him. If he is successful, he will once again feel free to go about his 

dubious business as he had before he was intruded upon. 

I think that there is a great deal to be gained by adopting Sartre's concepts of what 

it means to be a subject and an object. His theory about the conditions under which being 

for-itself is transfonned into being for others helps explain why someone cannot choose 

not to be affected by how others view her or him. But I also think that there are some 

important problems with his account of the conditions under which we experience either 

mode of being. One, as we shall see very shortly, his account sometimes seems to 

suggest that regaining one's subjectivity is a simple matter of individual will. If this is 

true, it greatly minimizes the importance of the look of the other. Two, I do not think that 

regaining one's subjectivity necessarily entails turning the other into an object; I will 

argue that it is possible for two or more people to retain their subjectivity while 

interacting with each other. And three, Sartre's theory mistakenly privileges being for­

itself over being for others; in the next two chapters I will argue that being for others is 

our primary mode of being and that being for-itself is confined within the expectations 

that others have for us. 

On the positive side, Sartre's concept of the look of the other can be used to help 

explain why someone like Vivienne Rabidue cannot help but be affected the way that her 
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co-workers view her. The look of the other is manifested, for example, when co-worker 

Douglas Henry says, "All that bitch needs is a good lay" to her.356 Expressions like these 

force her to see her elf as an object subject to the judgment of others. It is important to 

note that the feeling of being a shameful sexual object does not come about by a 

secondary act of reflection- as all of the other theories that we have examined imply­

but by recognizing that she is a her co-workers see her; it is an immediate shudder that 

runs through her from head to foot without any di cursive preparation. Further, since the 

look of the other engenders self-consciousness, she is no longer able to concentrate on the 

tasks before her; her consciousness of the possibility of doing this or that has been 

transformed into a self-conscious feeling of being this or that. At least for the moment, 

she is not capable of transcending what she was apprehended being, a disparaged sexual 

object. 

On the negative side, Sa1tre often suggests that the experience of the look of the 

other can easily be reversed. Consider, for example, the following: 

It is by thrusting myself towards my possibles that I hall escape (shame) 
to the extent that I shall consider my object-ness as non-essential. This 
can happen only if I apprehend my elf as being re ponsible for the Other's 
being. The Other becomes then that which I make myself not-be, and his 
possibilities are possibilities which I refuse and which I simply 
contemplate- hence dead possibilities.357 

On this view, Vivienne Rabidue can escape feeling hameful by considering all the 

po sible avenue open to her and by realizing that her feeling of being a disparaged 

sexual object is not e sential to who she is. She only has to recognize that the 

circumstances she finds herself in have allowed the other to turn her into an object. She 
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is then free to choose to not to be the possibilities that Douglas Henry or other co-workers 

have imposed upon her. She can simply refuse to accept their views of who she is by 

contemplating their worth. If she doe this , there views of her have now become "dead 

possibilities" because they no longer engender the look of the other. 

If Sartre is conect in asse1t ing that he look of the other can so easily be 

transcended, then this concept doe not adequately explain why Rabidue would be 

severely affected by being in an anti-female work environment. The look of the other 

may momentarily force her to pass judgment upon herself as being a disparaged sexual 

object, but she can freely interpret what her future identity will be within the limits 

established by the possibilities open to her. If th.is is an accurate phenomenological 

account, Judge Krupansky's claim that Rabidue should be merely annoyed by such 

displays and conduct seems quite reasonable. The idea that can she can refuse Henry's 

remarks and transform them into "dead possibilities" through simple acts of 

contemplation makes Sartre's theory compatible with the idea that group identity 

influences but does not permeate the individual; after all, she is, to paraphrase Locke, free 

to reject her co-worker's and society's views of who he i unles she becomes fully 

convinced, as a rational creature, of their solidity, truth, and certainty.358 The look of the 

other, which momentarily forces her to identify with how she feels other people are 

perceiving her, then becomes just another surmountable obstacle tanding in the way of 

complete freedom (being for-itself) . 
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What is needed is a theory of the self that would explain why it would be 

reasonable for the look of the other to have a far more substantial psychological effect on 

women than Sartre's theory implies. I will now attempt to develop such a theory by 

combining Sartre's concept of being for others with George Herbert Mead' theory of 

social development. I will argue that being for other is our primary mode of existence 

and that being for-itself often if not always arises within the context of trying to establish 

who we are in relation to how others perceive us. After having done this, I will then offer 

a systematic phenomenological explanation of what it means to claim that group identity 

is of primary importance while individual identity is only of secondary importance. I will 

then apply this explanation to the aforeoutlined sexual harassment cases in order to 

illustrate why a reasonable woman would normally be severely psychologically affected 

by the type of conduct that Vivienne Rabidue and Lois Robinson were subjected to. 
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CHAPTER XII 

MEAD'S THEORY OF THE SOCIALLY DEVELOPED SELF 

Mead claimed that the social development of human individuals emerges through 

the use of what he calls significant gestures, which enable us to take the role of both 

people and objects while we are interacting with them. 359 Thi ability to take the role of 

others makes it possible for us to see ourselves a objects, allowing us to see ourselves as 

other people see us. And this, in turn, helps us understand what roles we are expected to 

play in particular communities and throughout society at large. 

The gesture is the essential mechanism that facilitates such interaction. There are 

non-significant (unself-conscious) ge tures that non-human animals always use. Mead 

u es the example of a dogfight to illustrate thi : 

The act of each dog becomes the stimulus to the other dog for his 
response .... The very fact that a dog i ready to attack another become a 
stimulus to the other dog to change his own position or his own atti tude. 
He has no sooner done this than the change of attitude in the second dog in 
tum causes the first dog to change his attitude. We have here a 
conversation of gestures.360 

This conversation of gestures does not involve the use of language because language 

requires the use of what Mead calls significant (self-con cious) gestures, which are 

beyond the capacities of dogs: 



We do not assume that the dog says to himself, "If the anjmal comes from 
this direction he is going to spring at my throat and I will turn in such a 
way." What does take place is an actual change in his own position due to 
the direction of the approach of the other dog.361 
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Human beings also often use non-significant gestures as they go about their social 

interactions. A boxing match or fencing contest, for example, often resembles a dogfight 

in form: 

If the individual is successful a great deal of his attack and defense must 
be not considered, it must take place immediately. He must adjust himself 
"instinctively" to the attitude of the other individual.362 

But human beings can also respond reflectively; "(h)e may," as Mead puts it, "deliberately 

feint in order to open up a place of attack. "363 Thus, human beings respond to situations 

using both non-significant and significant gestures. Sometimes we unself-consciously 

react to feeling threatened by glaring or clinching our fists, and at other times we self­

consciously respond by making an effort to act nonchalantly in order to try to convey the 

message that we are not really feeling threatened, which, according to Mead, is something 

that other animals cannot do. 

The ability to use significant gestures in order to act nonchalantly when one is 

actually feeling threatened or to deliberately feint during a fight rests on our ability to 

imperfectly take the role of the other person that is being interacted with. I use the term 

"imperfectly" because Mead argues that our knowledge about someone cannot be 

measured against some absolute standard, but only to the extent that we can make more 

or less educated predictions about how someone will respond to the various courses of 

action open to us. As Mead commentator David L. Miller explains, 



If an organism, by its gesture, calls out in itself the ame response that it 
evokes in another participant in the social proces , then that gesture is a 
significant symbol- which is to say, that the gesture i a linguistic gesture 
and its meaning is shared by both the one who makes it and by the other, 
to whom it is addressed.364 
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Significant symbols make it possible for human beings to have the power of imagination, 

to think, for example, of new and inventive ways of winning a fencing match or coping 

with feeling threatened. We can do this because we can take the role of other and make 

ourselves objects of our own reflection, that is, we can make an educated guess about 

how someone else will respond to the possible courses of action open to us, e.g., perhaps 

the other person will not realize that I feel threatened if I act nonchalanltly. In other 

words, the use of significant symbols allows us to empathize, or at least to attempt to 

empathize, with how our actions are being received by others and this explains how, e.g., 

a fencer can empathize with an opponent to the point that she can predict his response to 

a move. She can take the role of the other and imagine how she is appearing as an object 

before that person. 365 

The ability to take the role of the other also makes it possible for human beings to 

know what constitutes appropriate or inappropriate behavior, as well as allowing one to 

develop an understanding of who he or she i by making it possible for one to empathize 

with how others view him or her while interacting with them. Our sense of elf emerges, 

that is, our consciou ness expands, with our increasing ability to take on ever more 

complicated roles. 

Child play, the first step in this gradual transformation, involves taking the role of 

one other person but not of more than one at a time. At thi stage a child acts as though 



he is someone else, a teacher, a mother, a police officer, etc .. A child becomes self­

conscious of who he or she is by playing these different roles, by taking the roles of 

others: 

He plays that he is, for instance, offering himself something, and he buys 
it; he gives a letter to himself and takes it away; he addresses himself as a 
parent, as a teacher; he arrests himself as a policeman. 366 

The child is calling out in her or himself the responses that she or he would expect to 
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receive from a clerk, a postal worker, or a police officer. The child is now beginning to 

understand the nature of the different social roles that one can occupy by learning to be an 

object of her or his own experience, e.g., one cannot know what it means to be a customer 

unless one can take the role of being a sales clerk. The child is now learning to play 

particular roles, but one cannot not develop a full sense of self until one has organized the 

responses of others into a structural whole. 

The breakthrough to this stage occurs when the child is able to play complex 

games, when one is forced to use one's mind to take the role of several other players in 

order to make predictions about how they will respond to one another under ce1tain 

circumstance. The fact that one must take the role of several others at the same time 

introduces a qualitatively different problem: 

If he gets in a ball nine (a baseball team) he must have the responses of 
each position involved in his own position. He must know what everyone 
else is going to do in order to carry out his own play. He has to take all of 
these roles. They do not all have to be present in consciousness at the 
same time, but at some moment he has to have three or four individuals 
present in his own attitude, such as the one who is going to throw the ball, 
h h . . h. d 367 t e one w o 1s gomg to catc 1t, an so on. 



161 

The fact that the ballplayer has to take the role of several other players means that he may 

no longer randomly shift from one role to another, a one could a a child. As Karen 

Hanson explains, 

Instead he has a definite position, and his position and his actions in 
fulfilling it are defined, governed, by his organization of the position, the 
actions, the expectations of the other participants.368 

The expectations that the participants have for each other becau e of their respective 

positions on the team "constitute a point of reference against which the appropriateness of 

particular acts can be understood or assessed. "369 

The rules and expectations that govern one's performance during a baseball game 

may be more rigid than in most other social settings, but the form of interaction required 

remains essentially the same. Sartre's example of the waiter provides a good example. A 

waiter must have the responses of the customers and other staff members involved in his 

own position. He must know what the patrons, dishwashers, managers, and busboys are 

going to do in order to carry out his own task. He normally cannot hift from role to role 

randomly and his position with accompanying responsibilitie are governed by the 

expectations of the other people in the restaurant. Finally, it is the e expectations about a 

waiter's appropriate role that furni h the standards again t which his performance will be 

mea ured.370 

Mead claims that an individual becomes a unified self when that person has 

successfully internalized most of the explicit and implicit rules of interaction in a given 

social setting. She is now able to take the role of what Mead refers to as "the generalized 

other," which he describes as follows: 



The organized community or social group which gives to the individual 
his unity of self may be called "the generalized other." The attitude of the 
generalized other is the attitude of the whole community. Thus, for 
example, in the case of such a social group as a ball team, the team is the 
generalized other in so far as it enters- as an organized process or ocial 
activity- into the experience of any one of the individual members of 
• 37 1 
It. 
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An individual comes to know what roles that she is expected to perform precisely to the 

extent that she has internalized the generalized other. The individual now has a unified 

sense of self because she is consciously aware of who she is in relation to the others 

around her. 

Mead ultimately argues that there is no self without self-consciousness. A sense 

of self cannot develop unless one has the reflective ability to be both subject and object to 

one's self. It is the ability to use significant symbols in social settings that allows one to 

be both a subject and an object by taking the role of the other. By doing so one develops 

a sense of self because she has internalized the collective attitudes that a society or group 

has taken towards her. An individual is ultimately nothing more than the internalization 

of the collective attitudes of the various groups of which she is a member. As 

commentator Mitchell Aboulafia explains, 

I do no merely watch myself from the perspective of the generalized other; 
I see myself from this perspective as it order and frames the behavior I 
view as myself.372 

There is no soul or transcendent ego in the sense that there are no categories or meanings 

prior to ocia1 interaction; the collective attitudes he derives by taking the role of the 

other furnish her with all of the shared meanings that allow her to act and react as she 

goes about her daily affairs.373 
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The fact that the self is entirely derived from these collective attitudes is not 

meant to imply that an individual plays only a passive role in this process; he or she also 

plays an active role. The pas ive role correspond to what Mead refer to as the 

development of the "me," and the active role corresponds to what he refer to as the 

response of the "I." The "me" is the definition of one's self derived from the attitudes of 

others, and the "I" attempts to redefine the self by responding to these attitudes. The "me" 

is the calculated object, and the "I" i the incalculable subject; as Lewis Co er explains, 

(t)he self, a a whole, ... is a compound of the stabilized reflection of the 
'generalized' other in the 'me' and the incalculable spontaneity of the I.374 

On the one hand, an individual is always indebted to, and one's acts always spring from, a 

culture's socio-historical evolution; on the other hand, an individual makes a unique and 

unpredeterrnined contribution to the future evolution to that pool of knowledge.375 

An individual can draw upon that pool of knowledge in order to take a critical 

perspective towards the various groups that she or he is a member of. As Aboulafia 

explains, "one can distance one-self from a particular social sy tern by contemplating it 

from the perspective of a more encompassing social order. "376 One can take the 

perspective of a more encompassing social order by self-con ciously taking the roles of 

other in order to reflect on a problem from a different point of view, and it is this ability 

that allows human beings to solve problems in novel ways. David Miller offers a more 

detailed explanation: 

Under these circumstances, the individual is in a situation in which he may 
construct a new act or a newly proposed hypothe i or a new organization 
of events aimed at permitting the impeded act of adjustment to continue.377 
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Thus if an individual is not satisfied with role that she is supposed to play in virtue of 

being a member of a particular group, she can promlematize that view by constructing a 

new perspective about the appropriateness of that role. 

However, problematizing the appropriatenes of the old role does not neces arily 

result in a new social identity. A per on might try to change how he or she is perceived 

by others, but, if others reject this attempt, he or she i still going to be aware of that 

socially derived fact because of her ability to take the role of the other. At this point she 

will experience conflicting attitudes; her sense of self will be disorganized as a result of 

the existing conflict between the socially derived definition of herself (the stabilized me), 

and her attempt to establish a new identity (the responses of the I). There will not be an 

organized sense of self again until these two poles of the self are reconciled, until the role 

she expects to play conforms wi th the role others expect her to play. 

I think that several facets of Mead' theory of social development can be used to 

help better explain why Vivienne Rabidue cannot simply refuse to be psychologically 

affected while working in an anti-female work environment like Osceola Refining, but 

Mead's theory by itself still cannot fully explain this. 

Mead's theory provides a useful elaboration of the communitarian' claim that "the 

tory of my life is always embedded in the story of those communities from which I 

derive my identity. "378 Vivienne Rabidue's ability to take the role of the other makes it 

possible for her to come to an awareness of the various narrative "histories" or "stories" 
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she is "embedded" in and allows her to recognize the goods specified in them. Her ability 

to use significant symbols imperfectly enables her to see her elf as other people see her. 

Because she can organize the responses of her other co-workers into a structural whole, 

she can come to know what constitutes appropriate or inappropriate behavior at a 

workplace where language is rough hewn and vulgar. She develop an understanding of 

who she is by empathizing with her male co-workers while she is interacting with them, 

and she can then come to know them to the extent that she can make educated predictions 

about how they will respond to the different comses of action open to her, e.g., she might 

try to act nonchalantly even though she feels deeply hUJt by their conduct if she thinks 

this will cause her co-workers stop acting so obscenely. 

Like MacIntyre and Sandel, Mead argues that one's sense of self is entirely 

derived from the collective attitudes of the various communities that one finds one's self 

part of. Rabidue has no self without self-consciousness. By taking the role of the other 

she develops a sense of self becau e she has internalized the collective attitudes that 

American society and various groups she is a member of have taken towards her. 

Consequently, to paraphrase Aboulafia, 

She does not merely watch herself from the perspective of society at large 
or her co-workers; she sees herself from this perspective a it frames and 
order the behaviors she views as herself. 379 

She has no soul or transcendental ego in the sense that there are no categories or 

meanings prior to social interaction; the collective attitudes of her co-worker and of the 

other groups she is a member of furnish her with all of the shared meanings that allow her 

to act and react while she is working. 
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For our purposes, the problem with Mead's theory center around the relationship 

between the objective (the "me") and the subjective (the "I") aspects of his theory of the 

elf. The social definition of herself that Rabidue derives from her co-workers is that 

being a female manager is not an appropriate role for her to occupy. She responds by 

rejecting this role and tries to establish the idea that she is a co-worker deserving of 

respect. There will not be a unified sense of self until the e two poles of the self are 

reconciled, until the role she expect to play conform with the role her co-workers expect 

her to play. But, according to Mead's theory, the fact that her sen e of self is not unified 

does not entail that she will suffer any psychological harm. The experience of her 

identity may be socially derived, but it is not phenomenologically analogous to Sartre's 

concept of being for others. The experience of being an object (a "me") does not 

necessarily cause her to feel shameful ; it is merely the attitude of her co-workers and she 

is free to accept or reject their views. A Mead claim , "(t)be ituation is there for (her) to 

act in a elf-conscious fashion. "380 She can draw upon the pool of significances acquired 

from the various communities that she is a member of in order to reject her co-workers 

view of her. 

Consequently, Mead's theory left by itself no better explains why the views 

expressed about Rabidue and other female employees by her co-workers and society at 

large would cause her enough psychological harm to instill a deba ed en e of elf worth 

in her. Nonetheless, over the course of the next two sections I will attempt to 

demonstrate that some aspects of his theory- his concepts of taking the role of the other, 
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the stages of social development, and the I/me relationship- can be fruj tfully used to 

develop just such a theory of the self if they are combined with Sartre's concept of the 

look of the other. This theory will explain why group identi ty permeates individuals 

under certain circumstances to the point that one cannot simply refuse to be affected by 

the views expressed by others, even when one realizes that the views expressed by them 

have no merit. 



CHAPTERXID 

DEVELOPING A NEW THEORY OF THE SELF 

BY COMBINING SARTRE AND MEAD 
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I am now going to further examine Sartre's and Mead's theorie of the self in order 

to demonstrate that the problems with their respective theorie can be fruitfully solved by 

the other's theory. To be more specific, I will argue that Mead's theory of social 

development would be more cogent if it incorporated Sartre's theory of the look of the 

other and that the circumstances under which the look of the other cannot be overcome 

can be better clarified by incorporating aspects of Mead's theory of social development. I 

shall then show that a combination of these two theories can explain why, and give us a 

coherent understanding of what it mean to claim that, group identity takes primacy over 

individual identity. In tum, this will justify the use of a group-rights based 

reasonableness standard by allowing us to better understand why omeone like Rabidue 

or Robin on would normally be severely psychologically affected by a sexually charged 

work environment to a point where it would unreasonably interfere with her ability to do 

her job properly. 

Mead's theory of social development differs from Sartre's theory of the look of the 

other in two very important respects: First, Mead, just like all of his predecessor within 



the western philosophical tradition, presupposes that we do not experience ourselves 

cognitively when we are interacting with others. According to Mead, we derive our 
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re pective self-definitions by taking the role of the other in order to draw inferences about 

how others see us based upon our assumptions about the prevailing ocial consensu and 

the behavior of others around us. For example, the person looking through the keyhole 

concludes that the approaching onlooker disapproves of his actions because such 

disapproval is in keeping with his assumptions about the prevailing social consensus. 

And if the other shakes her head at him after he offers up an explanation for his behavior, 

he can infer that her gestures indicate that she still finds his behavior wanting. 

Unlike Sartre, Mead does not claim that we experience self-consciousness 

directly, that is, we do not lose our ability to focus our attention upon our activities when 

we take the role of the other. The other does not limit our respective possibilities through 

his or her look because the look does not deprive us of our subjectivity; the attitude of the 

other is just one object among others that we consider before acting. As Gila J. Hayim 

explains, according to Mead, 

(a) person is ashamed of himself from the moral point of view of the 
Other, which point of view becomes his own morality .... He has 
internalized the Other, which means that the Other does not necessarily 
have to be present in order for him to experience hame.381 

Sartre, on the other hand, makes a distinction between how I would experience shame 

before and after the appearance of the other. Before the other appears I only experience 

hame indirectly, meaning that the guilt that I might feel is just one factor among others 

that I consider before choosing one of the available possibilities open to me; 



(m)y consciousness sticks to my acts, it is my acts; and my acts are 
commanded only by the ends to be attained and by the instruments to be 
employed. My attitude . . . has no 'outside'; it is the pure process of 
relating the instrument (the keyhole) to the end to be attained (the 
spectacle to be seen).382 

But after the other appems I become cognitively aware of myself as an object, "I see 
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myself because somebody sees me," and what I have been caught doing becomes the 

direct object of my consciousness.383 And, as a consequence, my consciousness is no 

longer able to stick to its acts, to the instruments to be employed in order to attain certain 

ends; in other words, my being is now permeated with feelings of self-consciousness, in 

this instance, an oveiwhelming feeling of shamefulness, and these feelings constrain and 

inhibit my ability to act as I had before the appearance of the other. By contrast, for 

Mead, the act of taking the role of the other does not inhibit or constrain my ability to 

employ certain instruments in order to attain certain ends, because the actual appearance 

of the other does not completely restructure my con ciousness by making me feel 

shameful ; instead, the attitude of the other is just one factor among a plurality of others 

that I con ider before acting (the response of the "I"). 

The second major difference between their theorie concerns how we respond to 

the attitudes of others. For Sartre, as was outlined earlier, we may respond to the 

unwelcome feeling of being objectified by trying to restore our subjectivity which entails 

that we must simultaneously tum the other into an object. If this attempt is successful, we 

are free to go about our activities as we had before the other appeared. According to 

Mead, on the other hand, the "I" is free to actively respond to the attitudes expressed by 

others, the "me," by trying to change the attitudes that others take toward us, and if this 
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attempt is successful , we will have a new social identity, a new role in society. Thus, 

Sartre argues that we respond to the attitudes expressed by others in order to be free of 

their con training influence upon u , while Mead argues that we respond in order to 

create a new social identity, and thi. new social identity restore our unified sense of self. 

By implication, and in strong di agreement with Sartre, Mead is claiming that we can 

never be free of the constraining influences of others, at least when we are in social 

settings, becau e our actions are directed towards ecuring certain social identities in the 

eyes of others. Further, having a given identity is not an unwelcome prospect for Mead, 

as it is for Sartre, because a given identity might very well conform to the role that we 

would like to play in society; the response of the "I" might be in accordance with a 

desired social definition of the self, the "me." For Sartre, this would be an act of bad 

faith, an attempt to deny one's freedom (being for-itself) by acting as though one was an 

object (a being in-itself). As I outlined earlier, Sartre is not opposed to the for-itself 

accepting certain identities or playing certain roles, he only asks that we do so with the 

full understanding that these identities and roles do not constitute who we are because we 

are free to reevaluate their worth and abandon them; as Catalano explained, "the living of 

the e characteristics is a free interpretive act."384 Mead also argues that we are free to 

reevaluate and abandon our identities and roles, but we ultimately do so in order to create 

new identities and roles rather than to be radically free, as Sartre maintains. 

For our purposes, the major problem with Mead's theory of ocial development is 

that it doe not explain how others can so constrain a woman when she is working in a 
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exist environment that her ability to do her job is fundamentally interfered with. I think 

that Mead has offered us an elaborate and plausible theory about how she derives her self­

definitions from others, bul Mead's theory by itself still doe not account for why she or 

any other reasonable woman would be adversely psychologically affected by these kind of 

gestures. The rea on is that on this view, through the response of the " I," he would still 

be free to reflect on, and if necessary reject, society's and her co-workers customs and 

values if they are found wanting. Given this ability, such conduct should not prevent her 

from feeling equal in the workplace, nor should it stifle her potential by instilling a 

debased sense of self-worth in her. In the end, Mead's theory is compatible with the 

socially imbedded individualism posited by Kymlicka, Greschner, and the 

communitarians. His theory still ends up separating psychological and sociological 

factors from one's ability to make "the right judgment in the light of good reason."385 By 

contrast, Sartre's concept of the look of the offers us an account of how and why we are 

deeply affected by even the most irrational views expre sed by others, but I do not think 

that this account is entirely accurate. 

First of all , our relations with others are not alway filled with conflict, meaning 

that it is not always the case that one person's subjectivity entai ls that the other person is 

an object or vice versa. There are plenty of occa ions when two are more people are 

around each other, and paying attention to one other, without any one experiencing the 

look of the other; on such occasion everyone still feels free to relate the instruments 

available to them to the ends they are trying to achieve, at least, as we shall shortly see, 
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within certain parameters. For example, my friend Don and I often walk to school 

without experiencing such judgments from each other. We are able to wholly focus our 

attention on the topics under discussion or the scenery around us without feeling self­

conscious. As was quoted earlier, Sartre described being a subject in the following way: 

The woman whom I see coming before me, the man who is pas ing by in 
the street, this beggar whom I hear calling before my window, all are for 
me objects- of that there is no doubt.386 

Perhaps there is no doubt that all are for him objects , but it does not follow that they 

experience themselves as such. The woman coming before him might also see him as an 

object, as the man she sees coming before her. The point is that both parties can come 

into contact and even interact with each other without either one losing his or her 

subjectivity. At such times there is no phenomenological evidence of conflict. Neither 

person's consciousness has been restructured even though another person has appeared 

before him or her. Thus, there is still the possibility that either person's freedom will be 

limited by the freedom of the other in the sense that either person's consciousness of the 

possibility of doing this or that can be transformed into a self-conscious feeling of being 

this or that. But such a transformation is not inevitable, even when the other person is 

exercising his or her ubjectivity. 

Nevertheless, Sartre argues that we are always either subjects or objects, and that 

we are phenomenologically free of the constraining influence of others when we are the 

former. 

The other has not only revealed to me what I was; he has established me in 
a new type of being which can support new qualifications. This being was 



not in me potentially before the appearance of the other, for it could not 
have found any place in the for-itself.387 
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Thus when we are in the presence of others as subjects, we are said to be free to organize 

the world before us in relation to our future possibilities. Sartre's conclusion is based 

upon the introspective observation that there are times when we do not feel directly self­

con ciou when we are around other people and that we never feel so when we are alone. 

Thi is true, but it does not follow that we are as free in the former circumstances as we 

are in the latter. 

I think that the being of the other is in all of us potentially although it cannot find 

any place in the for-itself. Ironically, this is illustrated by the distinction Sartre makes 

between how we experience human and non-human objects: 

The other is first the permanent flight of things toward a goal which I 
apprehend as an object at a certain distance from me but which escapes me 
inasmuch as it unfolds about its own distances.388 

According to Sartre, the reason that human objects escape me is that they are capable of 

being subjects. Since they can be subjects, we are always aware of the possibility of the 

other imposing his or her look upon us. My point is that thi delimits the possible actions 

open to us if we do not want to experience the look. For example, my friend Don and I 

often walk to school without ever experiencing the other's look, but we both realize that 

we will feel directly self-con cious if either one of us does something that strays too far 

from our expected social roles. If 1 am absentmindedly doing something that is 

inappropriate and I suddenly realize that he notices, I will feel embarrassed and my 
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consciousness will be restructured in such a way that I am temporarily unable to focus my 

attention on the topics we were just discussing or on the scenery around us. 

I would like to suggest that we are almost always aware of these kind of 

possibilities even if we do not consciously consider them. This is evidenced by the 

simple fact that we feel much less inhibited when we are completely alone, the reason 

being that we cannot feel embarrassed about what we are doing without the concrete 

presence of another person. Conversely, we are more constrained when we are around 

others because of the possibility of being turned into an object through the other's look. If 

this analysis is correct, we should abandon the dichotomy of being either a subject or an 

object when we are around others. Instead, we should ask whether the other is 

foregrounded or backgrounded: the foregrounding of the other being equivalent to Sartre's 

concept of the look of the other; and the backgrounding of the other being consistent with 

the idea that the other constrains our actions even when we do not feel directly self­

conscious because we are still able to focus our attention on whatever matters are before 

us while still being pre-reflectively aware of the deleterious phenomenological possibility 

of being subjected to the look of the other if we violate the tacit social expectation that 

govern a given interaction beyond a certain point. On this view, there are now three 

distinctive modes of being: being for-itself, which is the completely uninhibited mode of 

being that we only experience when are alone, and the two modes of being for others that 

were just outlined, being backgrounded for others and being foregrounded for others. 
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The dichotomy between being for-itself and being for others that Sartre posits 

leads to a second problem, namely it leads him to conclude that our fundamental desire is 

to be radically free. In light of this dichotomy, his conclusion is understandable. Since 

the experience of being for others, being a negatively judged object, is obviously an 

undesirable mode of existence to be in, and given that the only alternative is to restore 

one's subjectivity by turning the other into an object, being for-itself is clearly preferable. 

But, if I am right, such complete freedom is no longer a realizable option when we are 

keeping company with others. Instead, the possibility of going about our activities 

without experiencing self-consciousness directly, but all the while pre-reflectively 

realizing that others can subject us to their judgment if we act inappropriately in their 

eyes, is the best we can hope for. In other words, we want to keep the experience of 

being for others in the background, but this mode of existence can only be maintained by 

behaving in such a way that our actions do not call forth the other's look. So long as we 

manage to keep the look of the other from being foregrounded, our consciousness will not 

be restructured and we will still free to concentrate on the activities before us. 

So the look of the other sometimes, but not always, arises when we are around 

other people. What, then, are the circumstances that give rise to experiencing self­

consciousness directly? Although Mead's theory does not account for the fact that our 

consciousness is restructured when we experience the look of the other, it nonetheless can 

still help us further clarify the conditions that keep the other's look from being 

foregrounded. 
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Mead's explanation of how language, our ability to use and understand significant 

gestures, makes it possible for us to put ourselves in another's person's position when we 

are interacting with them can be used to help better explain how the look of the other 

arises. The use of significant gestures allows me to take the role of the other, and doing 

this forces me to see myself as other people see me. Significant gestures, like looking 

through a keyhole, call out in me the same response that they do in the person who caught 

me peeping. It forces me to see how I appear as an object in the eyes of that person. This 

partially explain why we feel self-conscious, in the Sartrian sense of the term, when we 

fail to conform to the roles prescribed for us by others. If I was doing something 

innocent, like looking at a bulletin board, when the other person approached me from 

behind, I might be startled but the look of the other would not arise. Looking at the 

bulletin board calls out the same response for both of us, but it does not engender the look 

of the other because such behavior is well in keeping with what society deems acceptable. 

Thus, the experience of being an object is not identical with experiencing the look of the 

other, as Sartre maintains; being a social object only makes one feel self-conscious when 

that person is behaving in a substandard fashion. 

As was indicated earlier, having a given social identity is not necessarily an 

unwelcome prospect for Mead, as it is for Sartre, because a given identity might very well 

conform to the role or roles that we would like to play in society; the response of the "I" 

might be in accordance with the desired social definition of the self, the "me." When this 

occurs, our being for others will remain in the background. The process is imperfect, but 
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through our ability to take the role of the other we can come to know the roles that we are 

expected to play, and if the expectations that others have of us conform to the roles we 

desire to play, the judgment of the other will remain in the background. Consider the 

example of the waiter. He is interacting with some patrons: they greet, he takes their 

orders, he refills their wine glasses punctually, they request more bread, etc. Everything 

goes smoothly, and at no point do the waiter or the patrons feel self-conscious; they 

would appear to be able to co-exist peacefully, co-operating as free subjects. But in a 

sense this is an illusion. The only reason that they do not feel self-conscious is that all of 

the parties are playing their respective roles adequately. The waiter is cordial and subtly 

servile, punctual, and knowledgeable about the menu. The diners are friendly and well 

mannered, capable of ordering an appropriate wine, and they tip well. Everyone appears 

to be acting freely, but the look of the other is still delimiting their respective 

possibilities. Both the waiter and the patrons are pre-reflectively aware that deviations 

from their expected roles will introduce the look of the other. If the waiter takes far too 

long to serve them or bumbles through his various tasks, he will become self-conscious 

and feel adjudged to be irresponsible or incompetent. If the patrons converse too loudly 

about inappropriate subject matters or condescend to the waiter, they will become self­

conscious and feel adjudged to be vulgar and arrogant. So even when the waiter and 

patrons appear to be free subjects, figuring out what to order and talk about, their freedom 

is actually modified by the social expectations that others impose upon them because 

failure to meet these expectations can force them to experience the look of the other. 
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Thus, our relationships with the other members of the various groups we belong to is 

always mediated by the possibility that being for others will become foregrounded if we 

fail to conform to certain norms. This, however, is not a necessarily a problem, a source 

of conflict, so long as we are comfortable with the roles that we are performing. 

But what happens when the expectations that others have of us do not conform to 

the roles we want to play? Mead's theory of social development can also be used to help 

explain whose views prevail when such conflicts about which social roles are appropriate 

or inappropriate do arise. His theory of regarding our ability to take the role of the other 

in order to identify our socially derived roles at the game stage and his theory of the 

generalized other can help further clarify the conditions under which being for others 

becomes foregrounded. I think that it becomes foregrounded when the prevailing role 

expectations that exist at the game stage, for example, at the workplace, or throughout 

society at large, are being sufficiently violated. 

To be more specific, Mead's theory of the generalized other can offer us further 

insight into what the person looking through the keyhole experienced when he heard 

those approaching footsteps. It is important to note that he presumably does not know 

who is approaching him from behind. For all he knows it could be a prurient person who 

approves of such voyeuristic acts, but he feels shame because he takes the generalized 

role of the average other person, one might even say the average reasonable person, and 

realizes that the average person would strongly frown upon such behavior. According to 

Mead, an individual develops a unified sense of self when that person has successfully 
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internalized most of the explicit and implicit rules of interaction in a given social setting. 

In this instance, it is the internalization of the idea that it is inappropriate to spy on 

someone that forces him to feel shameful and self-con cious when the other appears. It is 

our ability to take the role of the other in order to identify society's consensus about the 

prevailing norms regarding what constitutes appropriate or inappropriate behavior that 

forces him to see himself as he assumes the average person in society would see him, as 

someone who is behaving voyeuristically. 

It is important to note that the feeling of embarrassment that the other engenders 

in him does not necessarily entail that he is doing something that merits condemnation. 

There might actually be a justifiable reason for why he is spying on someone, but the 

experience of the look of the other results from his perception about how his conduct 

must appear to the onlooker. He might think and be sincerely convinced that his behavior 

is above reproach, but the appearance of another makes him feel like he is doing 

something that he shouldn't be. The person observing him might approve of his conduct 

if she understood his motives, but be pre-reflectively realizes that she knows nothing 

about the context and assumes that she disapproves because he empathizes with her and 

see himself as he thinks he must appear to her. Thus, the experience of the look of the 

other occurs because we cannot help but pass judgment on our actions from what we 

assume to be the moral point of view of the other and it is this rather than actual merits or 

lack there of our actions that makes us feel embarra sect about what we are doing.389 
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Similarly, our ability to know what roles we are supposed to play in specific social 

contexts. Mead's theory of social development at the game stage, allows us to make sense 

of the circurn. tances that would lead to the foregrounding of the other in a restaurant. 

The point is probably obvious by now, but briefly, through his ability to take the role of 

the other, the waiter is implicitly aware of the social fact that he i upposed to behave 

courteously around patrons, to the point of being subtly servile, and that failure to do so 

beyond a certain point will bring forth the look of the other. The same two people would 

probably have different social roles to play if they ran into each other an hour later at a 

park; in this social context it would no longer be appropriate for the patron to issue 

periodic demands to the off-duty waiter. In sum, the various social contexts we 

participate in often impose differing behavioral expectations upon us and the 

transgression of these expectations beyond a certain point will engender the look of the 

other. 

Sometimes these expectations are even more or less in conflict with the prevailing 

social consensus that exists in society at large. A good example of this occurs at most 

bachelor parties, where behavior that is normally frowned upon is encouraged, and a 

refusal to participate in the "festivities" is socially sanctioned against. In thi context, 

because of his ability to identify the prevailing social consensus by taking the roles of the 

other members of the group, one might feel prudish and emasculated because he refuses 

to go to a strip joint. Further, his assumption about the prevailing social expectations 

within the group might very well discourage him from even voicing concerns about the 
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ethics of going to a strip joint because he knows that such comments will only engender a 

very lusty reproach. The fear of expressing these views is not just that others will 

disagree, that one's views will be found wanting after a thorough, rational discu sion. In 

fact, most of the patticipants, if reluctantly pressed, would probably concede that such 

activities are hard to justify. Rather, this fear is based on the phenomenological fact that 

the lusty reproaches of others will make him feel bad about himself; he wiU be made to 

feel prudish or worse for having dared to bring up this issue at all. The fact that most 

members of society would condemn such behavior does not necessarily lead to the 

foregrounding of the other. Just as the person looking through the keyhole does not 

become cognitively aware of himself as a shameful object, even though he is pre­

reflectively aware of the fact that be is behaving shamefully, until be realizes that 

someone is observing him, a man going to a strip joint will not become cognitively aware 

of himself as a judged object, even though he may think that he is behaving 

inappropriately, until he is confronted by someone, e.g., his wife, who is in a position to 

turn him into an object. In sum- and this is a crucially important point- the social 

consensus that prevails within a group takes phenomenological precedence over the social 

consensus that prevails throughout society at large because the foregrounding of the other 

requires the concrete presence of a subject who can pa s judgment on someone as an 

object. 

Mead's theory of what he refers to as the relationship between the "I" and the "me" 

offers us a plausible explanation of how our multiple group identities intersect. Take the 



example of the interaction between the patrons at a restaurant. Normally, all of the 

parties have certain standard social expectations of the other and of themselves. For 

instance, it's generally not appropriate for patrons to disturb one another while dining. 
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But this is no longer the case if one of the patrons is famous. At this point all social bets 

are off, and many people will violate that public figure's space because they just must get 

an autograph. The introduction of the group identity of being a celebrity transforms both 

parties social roles. Not only do the other patrons now feel that they have the right to 

approach the celebrity, but the celebrity is also made to feel that it would be bad manners 

to refuse their requests. Thus the social roles that we are all expected to play make 

various group identities more or less important, depending upon the social context we are 

m. 

The idea that being for others can become foregrounded sheds more light on the 

conflict filled strnggles that sometimes occur when we interact with others. As one 

should recall, Sartre argued that we are either subjects or objects during social 

interactions, and we want to restore our subjectivity, which simultaneously entails that we 

must turn the other into an object, when we are confronted by the other's look. For 

example, the embarrassed voyeur tries to reestablish his subjectivity while attempting to 

tum the other into an object by accusing the approaching onlooker of being both nosey 

and ignorant. For Mead, the "me" is the passive definition of one's self derived from the 

attitudes of others; in this instance, the awareness that one is being defined in a less than 

positive way. And the "I" actively attempts to redefine the self by responding to this 
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attitude, for example, when he suggests that the other person should mind his own affairs 

since he has no idea about what's really going on, he is trying to establish a new definition 

of himself in the other's eyes by suggesting that the other would not condemn him if he 

understood why he was peeping through the keyhole. This attempt to establish a new 

definition of one's self might fail , however. The other might still see his actions as being 

inexcusable, and she might indicate this by frowning or shaking her head at him. If this 

occurs, he will realize that his self-definition before the other is still more or less as it was 

before, negative and disapproving. For our purposes, the important point is that the 

attempt to redefine one's self, the response of the "I," is always limited by the definition 

of one's self derived from the attitudes expressed by others, the development of the "me." 

Thus, the establishment of a new self-definition ultimately requires that others accept this 

new definition. In Sartrian terms, this would mean that he had failed to regain his 

subjectivity, and he would still experience himself as a disparaged object before the gaze 

of the other. He also would have failed to turn the other into an object, that is, the 

approaching onlooker, having rejected the idea that there is a good explanation for such 

voyeurism, would not experience himself as being either nosey or ignorant. Thus, Mead's 

theory of the development of the self, and his claim that our self-definitions are ultimately 

derived from the attitudes of others, partially explains why we sometimes remain objects 

subject to the other's gaze even after we have attempted to reasse1t our subjectivity. 

I am not sure whether the theory of social interaction developed in the preceding 

pages, what amounts to an amalgamation of Sartre and Mead, completely explains why 
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people are so strongly affected, often adversely, by the views expressed by others, even 

when they know that the other person's views lack merit. But I do think that it takes us an 

important step in the right direction. It does this by providing us a plausible account of 

why we cannot just relate to the views expres ed by other in a rational manner. If the 

proponents of the various forms of individualism are right, we have the rational capacity 

to distance ourselves from the opinions expres ed by other , reject society's ignorant 

cu toms and habits, if only we are sufficiently arduous and reflective. The advantage of 

the theory developed here is that it helps explain why no amount of reflective rigor can 

prevent others from making us feel disparaged and devalued under certain circumstances. 

Contrary to what Will Kymlicka claims, confidence in one's abilities is only partially a 

"by-product" of "making the right judgment in the light of good reason. "390 The gaining 

of such confidence also requires that the roles we want to perform more or less conform 

with a community's expectations for us. This claim is based on four fundamental, very 

interrelated conclusions about the nature of human social interaction: One, being for 

others rather than being for- itself is our primary mode of existence when we are in social 

settings. Two, being for others can either be foregrounded or backgrounded. Three, 

being for others becomes foregrounded when we rray too far from the social role 

expectations that prevail in a given community, even if that social consen us is found to 

be lacking in merit. And four, the foregrounding of the other has a deleterious 

psychological effect because it makes one feel self-conscious and objectified. In tead of 

providing a more detailed summary here, 1 would rather demonstrate this in a 



thoroughgoing manner by turning our attention back to the logic and details of the 

Robinson ruling. 
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CHAPTER XIV 

A PHENOMENOLOGICAL ACCOUNT OF THE EXPERIE CE 

OF HOSTILE ENVJRONMENT SEXUAL HARASSMENT 
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By way of brief reminder, in Robinson, the District Court for the Middle District 

of Florida held that "a reasonable woman ... would perceive that an abusive work 

environment has been created" at Jacksonville Shipyards, Inc ("JSI").391 It specifically 

concluded that sexual remarks and jokes, sexually oriented pictures of women, and "the 

non-sexual rejection of women by co-workers" will corrosively affect the psychological 

well-being of a reasonable woman placed in an environment like JSI's.392 Allowing 

Robinson and other women to be continually exposed to such conduct cannot be squared 

with Title VII's promise to open the workplace to women: 

When the pre-existing state of the work environment receives weight in 
evaluating its hostility to women, only those women who are willing to 
and can accept the level of abuse inherent in a given workplace- a place 
that may have historically been all male or historically excluded women 
intentionaJly- will apply to and continue to work there. It is absurd to 
believe that Title VII opened the doors to such places in form and closed 
h . b 393 t em m su stance. 

It's also worth remembering that these conclusions about the psychological effects of 

exually charged conduct in the workplace were drawn from the expert testimony of two 

witnesses, Susan Fiske, who studied stereotyping, which she defined as "category based 
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responses in the human thought and perceptual proce se ," and K.C. Wagner, whose 

studies focused on "common patterns and respon es to sexual hara ment. "394 I wi11 now 

try to demonstrate that the theory of the self developed in the previous chapter plausibly 

explains why mo t reasonable women will not apply to, accept the level of abuse inherent 

in, or continue to work at a workplace that ha historical ly excluded women intentionally, 

like JSI. 

Ideally, Lois Robinson would be able to focus all of her desired attention on the 

tasks before her at JSI. In Sartrian terms, the relationship between herself and her work 

would only be characterized by the relationship between being for-it elf and being in-

it elf. She would be unconditionally free to relate the instruments available to her to the 

obstacles that confront her in order to achieve the ends she desired. And she would be 

judged by others on the merits of her ability to do her job properly, period. 

The problem of hostile environment sexual harassment arises because of the 

incongruity between the role expectations that her co-workers and the management at JSI, 

as wel1 a members of society at large, have for women, on the one hand, and the 

expectations she has, on the other. She thinks that the role of being a craftswoman is 

open to her, while the prevailing view of the others, well expressed by the extraordinary 

proliferation of sexual remarks and pornographic di plays at JSI. is that she is fir t and 

foremost a sexual object, and only secondarily, if at all, a craftswoman. In Mead's terms, 

there is more than a little tension between the "I" and the "me," between the ocial self­

definition that she derives by taking the attitudes of the others, and the redefinition of 
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herself that she is proposing by responding to this attitude. The problem with Mead's 

theory, which is that it cannot adequately explain why the expres ion of her co-worker 

views should not instill a debased sense of self in her, can be solved by combing it with 

Saru·e's theory of the look of the other. 

To begin with, the look of the other manifest itself as an internalization of the 

views expressed by others. The other force u to become cognitively aware of ourselves 

as objects. In Robinson's case, the disparaging view of her co-workers become the direct 

object of her consciousness. In a phenomenological sen e, she is forced to recognize that 

she is as the others she works with see her. Her perception of how her co-workers see her 

leads to an overwhelming feeling of shamefulness, a feeling of being nothing more than a 

disparaged sexual object, and this manifests itself as "an immediate shudder that runs 

through (her) from head to foot without any discursive preparation."395 Thus, the feelings 

that her co-workers views engender in her has nothing to do with the rational merits of 

their views; no amount of discursive preparation can prevent her from feeling shameful 

when a co-worker leaves a picture of a naked woman with her legs pread apart on her 

tool box.396 The experience she has of being a disparaged exual object does not occur on 

a reflective level: She does not come across a picture of a spatula pressed against a 

woman's pubic area and then ponder what its pos ible meaning could be;397 instead, the 

judgment of her co-workers pre-reflectively manifests itself as a foreign freedom beyond 

her control. 
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Further, since the manifestation of the look of the other tran forms our 

consciousness from the possibility of doing thi or that into a self-conscious feeling of 

being this or that, it also interferes with her ability to focus attention on the task before 

her. The relationship between being for-itself and being in-itself is characterized by 

unconditional freedom within the limit established by one's facticity. Paraphrasing 

Sa1tre, 

Lois Robinson's consciousness sticks to her acts, it is her acts; and her acts 
are only commanded by the ends to be attained and by the in truments to 
be employed. Her attitude ... has no outside; it is the pure process of 
relating the instruments (the tools she u es to weld) to the end to be 
attained (the welding that she is suppo ed to do).398 

But she becomes cognitively aware of herself as an object after the other appears, and, as 

a consequence, her consciousness is no longer able to stick to its acts, to the instruments 

to be employed in order to attain certain ends. Thus, the look of the other has a 

deleterious effect upon her job performance because it makes her feel self-conscious 

while she is working. And these feelings of self-con ciou ness make it more difficult for 

her to engage in the pure process of relating her abilities and the tools she uses to weld to 

the welding that she is supposed to do. 

Given the severity of the look of the other, the self-consciousness and feelings of 

shame it engenders, it is not surprising the look of the other is omething to be avoided at 

almost all costs. One way to accompli b this would be to more or less conform to the 

roles expected by her co-workers. This would explain why women must, a Fiske 

explains, "constantly monitor" their behavior and "conform" it to the exi ting stereotypes, 



either by becoming sexy and responsive to the men who flirt with them or 
by becoming rigid, standoffish, and distant so as to make it clear that they 
are not interested in the status of sex object.399 
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As varied as these two responses are, they are both nonetheless attempts to avoid the look 

or foregrounding of the other. 

The woman who acts sexy and re ponsive will not experience the look of the 

other because her behavior will largely conform to the expectations of her co-workers. 

This is what Wagner identified as a coping strategy: She is "engaging in joking or other 

banter in the language of the workplace in order to defuse the situation:,400 If she 

succeeds in doing this, she might not be subjected to some of the more pejorative displays 

and conduct, and at least she will then be able to avoid the worse "stress effects" of sexual 

harassment by keeping being for others in the background. She will have to concede that 

she is seen first and foremost as a sex object, conforming to the expectation of being 

"sexy, affectionate, and attractive,"401 but then she might at least be free to concentrate on 

the work related tasks before her, because she will not be subject to as many hostile 

reactions from her co-workers. 

On the other hand, the woman who refu es to be "sexy and responsive to the men 

who flirt with her" is taking the more difficult path of attempting to establish a new 

identity for herself. She is responding to the prevailing view expressed by others "by 

becoming rigid, standoffish, and distant so as to make it clear that (she is) not interested 

in the status of sex object." These ge ture , which involve the coping strategy that 

Wagner describes as "telling the harasser to top,"402 a.re an attempt to force her co­

workers to see her differently. If she succeeds, the role expectations that they have for 
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her, and possibly for other women, will change; the hope is that by completely 

desexualizing her behavior, she will force the others to see her more as a co-worker 

deserving of respect than as a sex object. Or, perhaps, they will at least leave her alone. 

If they come to see her as a respectable co-worker, she probably will no longer feel a need 

to "constantly monitor" her behavior in order to avoid being subject sexualized displays 

and conduct because she will no longer be straying too far from the prevailing social 

consensus. 

Finally, the idea that the look of the other can become foregrounded even if the 

views expressed lack merit is well illustrated by the fact that some women do not file 

formal complaints because they experience "embarrassment in the process of 

reporting. "403 The desire to file a formal complaint usually signifies that someone thinks 

that they are being treated extremely unjustly. So why would someone feel embarrassed 

about attempting to redress this kind of problem? It does not appear to be a rational 

response to the unjust circumstances that exist. Further, the truly crude behavior directed 

at Robinson and other female co-workers at JSI is probably not in keeping with the 

prevailing views held throughout society at large. It is hard to imagine that most people 

would condone leaving a picture of a naked woman with her legs spread apart on 

Robinson's tool box. So why would a woman like Robinson feel embarrassed about 

filing a formal complaint regarding what most people in society would see as substandard 

conduct. The most plausible answer is that she, like the person attending the bachelor 

party, would feel embarrassed because the harsh reproaches of her co-workers will make 
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her feel bad about herself. Using Mead's terms, in thi instance the role expectations that 

prevail at the game stage take precedence over those that prevail in society at large 

because of the concrete presence of her disapproving co-workers. The social consensus 

about what constitutes appropriate or inappropriate behavior at JSI dictates that a woman 

would be acting very inappropriately if she filed a formal complaint, even if the 

complaint would be well received throughout society at large. The feeling of 

emban-assment, or the foregrounding of the other, thus re ults from not conforming to the 

prevailing workplace norms. 

In sum, group identity takes primacy over individual identity in ho tile 

environment sexual harassment cases for four reasons, all of which involve the possibility 

of the foregrounding of the look of the other. First, the experience that women have of 

their self-definition in the eyes of male co-workers can not be transcended through 

reflective scrutiny; the foregrounding of the other forces a woman to become cognitively 

aware of herself as a sex object, and makes her recognize that she is what her co-workers 

define her as being. Two, the foregrounding of the other prevents her from focusing on 

her tasks, because it makes her self-conscious of her sexual identity while she is 

attempting to work. Three, the experience of her group identity forces women to 

constantly monitor their behavior while they are working in order to avoid the 

foregrounding of the other. And four, the foregrounding of the other occurs when women 

do not conform to the prevailing workplace norms, even when those norms are at the 
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rn.injmum more extreme than the norms that are generally held by members of society at 

large. 

Will Kymlicka rejects the argument that "we need con iderable social affirmation 

of (the value of the purposes we could pursue) in order to have any confidence in it" and 

the entailing conclusion that 

(g)overnment should encourage certain communal values, and discourage 
non-conforming values, in order to try to ensure that our judgments are 
confirmed by society.404 

In hls view, the claim that government needs to conftrm such judgments is based upon the 

mistaken assumption that "we can't believe in our judgments unless someone else 

confirms the judgments for us. "405 Although he acknowledges 

the importance of securing the social preconditions of self-respect- i.e., 
the conditions which give a person 'the conviction that his conception of 
the good, hls plan of life, is worth carrying out,'406 

such "self-respect is better secured by provirung the conditions for freely judging and 

choosing our potential ends" rather than by providing social confirmati.on of their 

worth.407 In fact, we would lose confidence in our moral views if we realized that we did 

not consciously choose them: 

We can see ourselves as having come to a judgment for external causal 
reasons, but we can't stay with it unless we endor e it as independently 
valid.408 

Thus, questions about the social and psychological conditions that help foster confidence 

in moral judgments are important, but from the first person perspective such confidence 



"is ... essentially a by-product ... of making the right judgment in the light of good 

reason. "409 
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I do not think that this account is correct. In an impo1tant en e, confidence in the 

value of the purposes an individual pursues does requfre sociaJ confirmation from the 

people she or he i interacting with under certain circum tance . One can be rationally 

convinced of the value of her or his judgments without having any confidence in it under 

certain circumstances. For example, let's assume that a female worker is very well 

qualified to be a welder and that her consciousness has been raised by reading large 

amounts of feminist literature. From the first person perspective not only is she rationally 

convinced that she is a more than capable craftswoman, she also has a thorough 

theoretical understanding of the social and psychological factors that lead men to 

proliferate a traditionally aJI-male workplace with sexual remarks and jokes and exually 

oriented pictures of women. In Mead's terms, if she is not satisfied with the role she is 

supposed to play in virtue of being a woman, she can now problernatize that view by 

constructing a new perspective based upon her theoretical understandings of the 

inappropriateness of that role. However, even given these most favorable of 

circumstances from the first per on perspective, I till think that the non-sexual rejection 

of her by co-workers will probably corrosively affect her psychological well-being to a 

point where she will not have an equal employment opportunity. 

According to liberal individualism, e.g. , Locke, being critical means that she does 

not have to accept the views of her co-workers, even if many other people accept them 
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and have done so for a long time, "till (she is) fully convinced, as (a) rational creature, of 

their solidity, truth, and certainty."410 As Locke commentator Peter Schouls further 

explain , "(She) can withdraw her commitment to any tenet once (she) recognize(s) that 

( he bas) accepted it on some authority other than that of (her) own reason. "411 Given her 

welding qualifications and the fact that her consciousne - has been raised by reading 

copious amounts of feminist literature, she is thought to be able to withdraw any 

commitment she might have had to the tenet that she i not a co-worker deserving of 

respect, even if the prevailing consensus at her workplace and throughout the larger 

society suggests that women are incapable of doing this kind of work and systematically 

discourages them from proving otherwise. In um, on this view, her ability to make the 

right judgment in the light of good reason makes it possible for her to have confidence in 

the value of the purposes she has chosen because her identity is derived internally, by 

how she views herself, rather than externally, by how others view her. It is this ability 

that prevents even the most disparaging views expressed about women in general and her 

in pruticular by her co-workers and members of society at large from insti lling in her the 

debased sense of self-worth which accompanies stigmatization. 

The idea that a woman can withdraw her emotional commitment to the views 

expressed about her by subjecting them to rational scrutiny is contradicted if she 

undergoes the phenomenological experience of the foregrounding of the other. If the look 

of the other arises, she experiences an "immediate shudder that run through (her) from 

head to foot without any discur ive preparation,''412 forces her to become cognitively 
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aware of herself as a disparaged sex object. Because the look of the other manifests itself 

as a foreign freedom beyond her control, no amount of rational crutiny can prevent her 

from temporarily recognizing that she is as her co-worker ee her. The idea that she 

must temporarily recognize that she is as her co-workers ee her means that she feels like 

a disparaged sex object and that no amount of evidence to the contrary can contravene 

that experience for the moment. 

The problem with this aspect of Srutre's theory is that it does not adequately 

clarify what set of circumstances will make it possible for an individual to simply refuse 

the look of the other. I think that the idea that a woman welder in an extremely sexist, 

traditionally all-male work environment can turn the views of her co-workers into "dead 

possibilities" by simply refusing to accept them is wrong. In my view, the ability to 

successfully do this only exists under certain circumstances and these circumstances can 

be clarified by further considering Mead's theory of social development at the game stage. 

For Sartre, the ability to refuse the look of the other requires an individual to 

reassert one's subjectivity while simultaneously turning the other person into an object. It 

is worth recalling that Sartre uses the metaphor of being naked to explain what it means 

to experience being an object and of putting on clothes to explain what it means to 

recapture one's subjectivity: 

The body here symbolize our defenseless state as objects. To put on 
clothes is to hide one's object state; it is to claim the right of eeing 
without being seen; that is, to be pure subject. .. The reaction to shame 
will consist exactly in apprehending as an object the one who apprehended 

b
. 413 my own o ~ect-state. 
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For example, just as the person looking through the keyhole might confront the 

approaching per on and sugge t that she hould mind her own bu ines since he ha no 

idea what' really going on, the woman welder might cofront a co-workers by calling him 

a pig and telling him to leave her alone so that she get back to work. Just a the per on 

looking through the keyhole feels expo ed as a shameful object because he realizes that 

the only thing the onlooker sees is him behaving voyeuri tically, the woman welder feels 

exposed as a shameful object because she realizes that the only thing her co-worker sees 

is a disparaged sex object. Just as the the person looking through the keyhole attempts to 

cover for his seemingly shameful behavior by implying that she would not judge him so 

severely if she knew more about why he is spying on someone, the woman welder 

attempts to reassert her subjectivity by asking her co-worker to let her do her job, the 

implication being that she is a welder deserving of professional respect and not a sex 

object. Finally, just as calling the onlooker no ey and ignorant i an attempt to strip that 

person down to being a disparaged object who ha no busine s passing judgment on him, 

calling her co-worker a pig is an attempt to strip him down to being an ignorant and crude 

person who should feel embarrassed about treating her and other women that way. If 

either the person looking through the keyhole or the woman welder is succe sful, that 

individual will once again feel free to go about hi or her bu ine s a he or she had before 

the intrusion. 

According to Mead, an individual does not develop a full sen e of elf until one 

has organized the responses of others into a structural whole. As Karen Hanson explains, 
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the ability to recognize the expectations that all of the participants in a given community 

have for each other given their different positions "constitute(s) a point of reference 

against which the appropriateness of particular acts can be understood and assessed. "414 

In the case of an extremely sexist, traditionally all-male work environment, the attitudes 

of the males working there con titutes the point of reference again t which the 

appropriateness of exual remarks and displays can be understood and asse sed. Thus 

sexual remarks and jokes, sexually oriented pictures of women, and the non-sexual 

rejection of women by co-workers constitute appropriate behavior and the internalization 

of these attitudes forces a woman to recognize the expectations that the majority of her 

male co-worker have for her. However, if Mead is correct, she could still distance 

herself from the attitudes of her co-workers by contemplating their worth from the more 

encompassing moral point of view of her theoretical understanding of gender relations. 

She would then be free to reject the definition of herself derived from her co-workers; 

even if it manifested itself in the fom1 of the look of the other, she could simply refuse to 

accept their views of who she is and choo e not to be psychologically affected by them. 

However, in my view, the success of an individual's attempt to reassert her or his 

subjectivity and to imultaneously tum the other into an object is determined by the 

prevailing social consensus within a given group. A woman working in a sexist, 

traditionally all male environment cannot simply reassert her subjectivity when a male co­

worker leaves a picture of a naked woman with her leg spread apart on her tool box.415 

Not only does the experience of being a disparaged sex object temporarily manifest itself 
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as a pre-reflective foreign freedom that permeates her entire being, that feeling remains 

with her unless she is able to turn her co-workers into objects. This is an important 

obstacle because her ability to turn them into objects is very limited in this context. The 

person who leaves the crude picture on her tool box is conforming to the prevailing 

workplace norms for what counts as appropriate behavior, and her response, e.g., calling 

him a pig, is going to be judged by workplace norm rather than by the norms that prevail 

throughout the larger society. The fact that she can look at him, attempt to pass judgment 

on him, probably is not going to make him feel bad about hi behavior; she cannot make 

him experience the look of the other and pass judgment on himself because his behavior 

conforms with the prevailing workplace standards and these standards take precedence 

over the standards that prevail throughout the larger society because only the concrete 

presence of others can engender the look of the other. Worse still, since she cannot tw-n 

him into an object, she continues to be deprived of her subjectivity; the view expressed 

by her co-workers force her to recognize that she still is as her co-worker see her, a 

disparaged sexual object rather than a credible co-worker de erving of re pect. She may 

think that she is a co-worker deserving of respect, but the prevailing social consensus at 

her workplace makes her feel like a disparaged sex object. 

The phenomenological importance of the prevailing social consensus can be 

further elaborated by considering how such conduct would be received in a generally non­

sexist work environment. Ironically, Gretchen Morgenson, who argue that feminists and 

liberals have exaggerated the importance of hostile environment issues,4 16 plausibly 
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incident. What she describes as the "closest thing"41 7 to exual harassment she 

experienced during her 15-year career occurred after she had brought in the largest 

account at Dean Witter Reynolds while she was a stockbroker-in-training: 

My fellow brokers were curious, but only one wa brutish enough to walk 
right up to me and pop the question: "How did you get that account? Did 
you sleep with the guy?"418 

She then describes what occurred next: 

Instead of running away in tears, I dealt with him as I would any rude 
person. "Yeah," I answered. "Eat your heart out." He turned on his heel 
and never bothered me again.419 

201 

In other words, she was only momentarily bothered by an isolated incident that occurred 

after she bad undeniably established her professional credentials in an overwhelmingly 

non-sexist environment. In this kind of environment, it is his comment rather than her 

response that apprears out of place. This allows her to reassert her subjectivity by never 

being bothered again because she can reduce his insinuation to a dead possibility, 

something that she can simply refuse. Would she have been able to dismiss him as she 

"would any rude person"- note that his rudeness is now dissociated from his gender- if 

the work environment had been permeated with anti-female conduct and di plays? 

Would he have left her alone if his remark had been repeated and amplified by other 

colleagues? Even she concedes that, "No woman should have to run a gauntlet a daily 

inuendoes,"420 the implication presumably being that having to do so would unreasonably 

interfere with her ability to do her job. Perhaps if she had to run a gauntlet of daily 

inuendoes, the remarks of her co-workers would have bothered her again and again. 
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The importance of the mediating role that the social context plays can also be 

illustrated by considering how anti-female conduct might be received outside of the 

workplace. Let us assume that the man who left the crude picture on the woman's 

toolbox is married and that the female welder tells his wife about what he had done in 

front of him and a few other women at a company social. In this context, where the 

prevailing norms are quite likely to be very different from those at the workplace, he 

would probably experience the look of the other. The looks received from the other 

women and especially his wife would make him feel shameful and embarrassed in this 

setting. And any attempts he made to reestablish his subjectivity, e.g., if he suggested 

that his antics should not be taken seriously, would probably be met with incredulous 

stares that would force him to continue to see himself as a pig.421 The point is that the 

differences between the prevailing norms in these social contexts determines who is 

reduced to being an object and who is allowed to be a subject. 

Finally, I think that the prevailing workplace standards will also have a 

phenomenological effect on how male co-workers see one another. In a sexist, 

traditionally all male environment, a male who tries to defend a female colleague or 

criticizes his male colleagues or refuses to participate will also be critiqued from the point 

of view of the prevailing social consensus at the workplace. The attitudes that his male 

colleagues take towards him if he fails to conform to this consensus, openly questions its 

worth, or assists a woman who files a complains with supervisors, is likely to be quite 

hostile, possibly to the point where he will experience the look of the other for being a 
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traitor. Consequently, a male who might otherwise be indifferent about working with 

women might feel compelled to subject them to sexist remarks or displays in order to fit 

in, or a male who approves of the idea of working with women might refrain from 

voicing his opinion or defending them because of the flack he is going to receive from his 

colleagues. Conversely, in Moregnson's example, the fact that no male seconded her co­

worker's question about how she secured that account plausibly indicates that the 

prevailing consensus was that one should not address these types of comments to her; as 

she phrased it, "my fellow brokers were curious, but only one ... was brutish enough to 

pop the question," one implication being that the others had the good manners to keep any 

less than complimentary thoughts that they might have had to themselves. Given these 

kinds of social expectations, the brutish broker might have turned on his heel and never 

bothered her again because the lack of affirmation from his fellow co-workers made him 

feel embarrassed about his conduct. In both types of instances, the prevailing workplace 

standards will encourage males to behave in certain ways and discourage them from 

behaving in others because of the phenomenological effect that conforming or failing to 

conform to these norms will have on them. 

If the prevailing social consensus regarding what constitutes appropriate and 

inappropriate behavior limits one's ability to reestablish her or his subjectivity, then the 

look of the other is far more than just a temporary setback. In a sexist, traditionally all­

male work environment, a woman would experience the look of the other very often. 

Further, even when her consciousness was not being restructured by theses experiences, 
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she would be more or less constantly aware of the possibility of being subjected to them, 

especially if she does not confonn to the role expectations that her co-workers have for 

her. Given the severity and pervasiveness of these experiences, and the fact that she 

cannot simply refuse to be affected by them, the idea that such an environment would 

probably stigmatize her by instilling a debased sense of self worth in her is not surprising. 

If the above account is correct, her self identity is not derived internally, by how she 

looks at herself, but externally, by how others force her to see herself. The fact that she 

knows that the views expressed about women in general and her in particular are totally 

ignorant does not entail that she can simply choose not to be hmt by them. 

The idea that an individual cannot simply refuse to be hurt by the views expressed 

by others if they accord with the prevailing social consensus in a given community marks 

a major difference between this theory of the self and all of the other ones that have been 

examined here. Rather than claiming that being corrosively psychologically affected by 

the views expressed by others only occurs if a person has failed to act rationally, this 

theory maintains that the views expressed by others will have a corrosive psychological 

effect on a person under certain circumstances even if she or he is completely convinced 

that these views are wrong. Kyrnlicka claims that from the first person perspective 

confidence in one's moral judgments "is essentially a by-product ... of making the right 

judgment in the light of good reason,"422 the assumption being that a person can withdraw 

commitment to any tenet unless one is convinced of its truthfulness. In my view, the 

ability to withdraw such commitments is limited. A person can withdraw one's 
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commitments to any tenet in the sense that one can think that the views being expressed 

about her or him are simply wrong, but the fact that one can think that these views are 

simply wrong will not stop that person from feeling psychologically affected by them 

under certain circumstances. Thus, whatever confidence that a person might have gained 

by thinking rationally can always be superceded by experiencing the look of the other, 

which irrationally forces a person to feel self-conscious and shameful by necessitating 

that a person passes judgment on her or himself from the point of view of the other. 

This account is not meant to suggest that taking a critical perspective towards her 

co-workers has no value. After all, "Without it," as Donna Greschner argues, "(women) 

have no ground(s) upon which to criticize the conservative hierarchies protected by 

tradition ... "423 The ability to do this is indeed the first necessary step that must be taken 

if a woman is going to reject these hierarchies and if there is to be any hope of 

transforming them. But this step is of more limited value than KymJicka, for example, 

supposes. According to him, the claim that government needs to confirm certain 

communal values is based upon the mistaken assumption that "we can't believe in our 

judgments unless someone else confirms the judgments for us. "424 His claim is that we 

can believe in our judgments because we can confirm their values. Given this ability, 

government does not need to do for us what we can do for ourselves. In hostile 

environment cases, this view implies that the courts do not need to confirm certain 

values, as a group-rights based reasonableness standard would, because women can 

confirm the value of their own judgments. Again, the idea that women can confirm the 
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value of their judgments is based upon the assumption that they are capable of responding 

to their co-workers in a completely rational fashion. Their identity and sense of self 

worth can be derived internally, by what they think about themselves, rather than 

externally, by how others view them. 

The problem with this theory is that psychological and sociological factors are 

only of secondary importance in comparison with a woman's ability behave rationally. To 

repeat the point one last time, given that she has all of the information that she needs to 

make an informed decision, she allegedly can simply choose not to be hurt by the views 

expressed about her and other women by her co-workers and members of society at large. 

By contrast, in my view, a woman's ability to reject these attachments requires that she 

must be willing to be psychologically hurt by the views expressed by her co-workers. The 

ability to make the right judgments in the light of good reason is not going to spare her 

from feeling hurt by the views expressed by others. If anything, the fact that her view of 

herself is o out of accord with the views of her male co-workers is going to make the 

effect of having to endure their views all the more acute; she will suffer an increased 

amount of psychological harm because of the pressure to conform to values that she has 

completely rejected. The real value of making the right judgment in the light of good 

reason is that a woman can make a conscious choice to endure all of the psychological 

harm that she is going to suffer in order to help slowly bring about a change in the 

attitudes of her co-workers. 
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In part, the Robinson ruling is based upon the idea that women should have to 

endure so much psychological harm cannot be squared with Title VII's promise to give 

women an equal employment opportunity. To paraphrase the court's summation, only 

those women who are willing to and can accept the level of abuse inherent in a workplace 

that has been historically all male or historically excluded women intentionally will apply 

to and continue to work there.425 Liberal individualism implies that most women can 

accept the level of abuse inherent in this kind of workplace because they are free to reject 

society's customs and habits, and also suggests that the failure of most women to adjust 

their expectations to these realities results from acting irrationally. In my view, most 

women cannot accept this level of abuse, but the reason that they will not apply to or 

continue to work in this kind of environment is not because they irrational; rather the 

opposite, they are rational enough not to subject themselves to being psychologically 

harmed by their male co-workers on a daily basis; their ability to make the right judgment 

in the light of good reason, e.g. , identifying the expectations that they should have when 

entering into such an environment, informs them that they cannot have an equal 

employment opportunity while experiencing stress related problems and having to 

"constantly monitor" their behavior and conform it to existing stereotypes.426 In sum, the 

value of a group-rights based reasonableness standard is that it affirms communal values 

that encourage male co-workers to treat female co-workers respectfully. And treating 

them respectfully will make it reasonable for most women to apply to and continue to 



work in a traditionally all male work environment because they will not have to suffer 

psychological harm in order to succeed. 
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What I have presented are two different types of theories of the self that attempt to 

explain why we are sometimes adversely psychologically effected by the ways that others 

view and treat us. One type of approach, if my critique is correct- taken by 17th century 

and modem individualists, communitarians, and at least one cultural feminist- either 

explicitly claims, strongly implies, or at least does not offer a theory to explain why it 

isn' t the case, that we can simply choose not to be hurt by any disparaging views that 

others express about us; according to what I am going to refer to as an individualist 

approach, if we have enough evidence to conclude that these views are mistaken, we can 

refuse to accept or be psychologically effected by them. It follows that a sufficiently 

informed person who is adversely effected by such expressions is responding irrationally; 

they are only being hurt because they have failed to make the right judgment in the light 

of good reason. By contrast, the approach I have taken by combining the work done by 

Sartre and Mead maintains that even someone who has a surfeit of evidence to make the 

right judgment in the light of good reason will still be adversely psychologically effected 

under certain sociological circumstances. They key to this theory is the idea that 

sometimes no amount of reflective rigor can prevent us from feeling pre-reflectively 

disparaged by the attitudes that others take toward us. 
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Even if one concedes that the latter approach is preferable because it plausibly 

accounts for why and when someone who acts rationally should reasonably be expected 

to suffer psychological harm, it still does not follow that this theory is true. It is one thing 

to claim that a theory can be reconciled with the available facts, but it is quite another to 

claim that it does a better job of doing so than another theory. The apparent fact most 

women would suffer psychological harm by having to work in an environment like the 

one at Jacksonville Shipyards does not ipso facto establish why such harm occurs. It 

could occur because a reasonable woman cannot help but be pre-reflectively effected by 

the misogynous views expressed by her co-workers in a traditionally all male 

environment, but then again it could also occur becau e most women respond irrationally 

to the circumstances they face while working in such an environment. The latter view 

might be undesirable because it suggests that women must share an important part of the 

blame for any psychological harm they suffer, but that might very welJ be the case. So, 

given these concerns, what evidence is there to suggest that the theory I have developed is 

more accurate than the one I have criticized? 

I have used two different kinds of methods to acquire evidence, empirical 

sociological methods like the ones used to defend the holding in Robinson427 and an 

introspective phenomenological method like the one used by Sartre (what he described as 

a "methodical description of man's inner states"/ 28
. I now want to consider whether the 

evidence obtained by using these methods lends more support to either type of theory of 

the self. Does the evidence suggest that most women are psychologically effected 



because they are responding irrationally or does such harm occur even if they respond 

rationally because of the problems associated with experiencing the look of the other? 

This problem is further complicated by questions about what can or should count as 

evidence or proof that one theory is preferable and I will conclude by considering the 

epistemological status of both methods of inquiry, especially the phenomenological 

approach, in order to argue that constructing a theory of the self requires the use of an 

introspective method. 
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The Robinson ruling primarily relied on empirical studies conducted by Susan 

Fiske and K.C. Wagner. Taken together, these studies have three essential components: 

First, they claim that a sexually charged, traditionally all male work environment has a 

profound effect on most women and only a vanishingly small one on men. Second, 

women adopt a variety of "coping strategies" in order to try to combat the problems they 

face because of being a small minority in a nontraditional field. And third, women are 

more likely to be stereotyped by male co-workers because they comprise a small minority 

of the workforce in a sexually charged environment. 

The fact that most women are profoundly effected by having to work in such an 

environment does not help us choose between these two different types of theories of the 

self. If Wagner is correct, under such circumstances a high percentage of women can be 

expected to suffer three different types of stress effects , of the "work performance," 

emotional, and physical variety.429 First of all, it's worth noting in passing that Judge 

Krupansky's claim that sexually oriented posters had a de rninimus effect on the plaintiff 
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when considered in the context of a society that condones such displays cannot be 

reconciled with Wagner's empirical findings.430 Second, there are some good reasons for 

why a woman who responds rationally will still suffer these kinds of stress effects, e.g., 

she might justifiably fear that verbal abuse will escalate to physical abuse or that she is 

not going to receive fair evaluations from prejudiced male supervisors.43 1 But there is an 

important difference between these kinds of concerns and the instilling of a debased sense 

of self-worth in her, e.g., a woman should not feel guilty or embarrassed, as Wagner 

claims many women do,432 when she knows that she has not acted inappropriately. So 

why does a woman feel this way when she has not done anything wrong? The fact that 

she suffers these kinds of stress effects by itself cannot help us answer this question. It 

could be that she is responding irrationally, as the other theories of the self imply, or it 

could be that she experiences such guilt or embanassment pre-reflectively, as I have 

argued. 

The fact that women adopt a variety of "common coping" strategies in order to 

confront the problems they face while working in a nontraditional field433 is more 

difficult to reconcile with an individualist theory of the self. According to Wagner, there 

are five typical coping strategies that women select depending on "her personal style, the 

type of incident, and her expectation that the situation is susceptible to resolution: 

(1) denying the impact of the event, blocking it out: (2) avoiding the 
workplace of the harasser: (3) telling the harasser to stop; (4) engaging in 
joking or other banter in the language of the workplace in order to defuse 
the situation; and (5) threatening to make or actually making an informal 

" al I • 434 or 1orm comp amt. 
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And, according to Fiske, women must "constantly monitor" their behavior and "conform" 

it to existing stereotypes, "either by becoming sexy and respsonsive to the men who flirt 

with them or by becoming rigid, standoffish, and distant so as to make it clear that they 

are not interested in the status of sex object. "435 Thus, the various ways that women 

respond to working in a nontraditional field appear for the most part to be quite rational. 

One, they are consciously aware that they are not interested in the status of being sex 

objects, presumably meaning that they want to be treated as respected co-workers, even 

though they are working in a field traditionally off limits to women. This seems to imply 

that these women have managed to negotiate the difficult process of rejecting society's 

prevailing view about what kind of professions are and should be open to them. And two, 

the fact that they adopt various coping strategies and constantly monitor their behavior 

depending, in part, upon the extent to which the situation is susceptible to remedy 

suggests that they are making a calculated attempt to redress these kinds of problems.
436 

Does it then seem plausible to suggest that women are adversely psychologically effected, 

e.g., experiencing embarrassment or humiliation, because they are responding irrationally 

to the conduct and displays being directed at them? This seems to suggest that the same 

women who rejected society's customs and habits about gender roles by making a 

conscious and presumably informed decsion to enter into a nontraditional feild while 

making a calculated effort to discourage their male colleagues from treating them as sex 

objects, or who have even chose to act like sex objects in order to defuse a situation, are 

then going to be adversely effected psychologically because they have failed to make the 
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right judgment in the light of good reason. It seems more plausible to conclude that they 

suffer such psychological harm despite the fact that they think they are co-workers 

deserving of respect; in other words, the views expressed about them by their co-workers 

can make them feel humiliated and embarassed even though they think the views being 

expressed about them are wrong. The individualist approach does not seem to adequately 

account for this idea. 

The idea that women are more likely to be stereotyped by men while working in a 

sexually charged nontraditional field is better accounted for by my theory of the self 

rather than the individualist model. Fiske argued that stereotyping, which she defined as 

"category based responses in the human thought and perceptual processes," effects how 

men view women in employment settings.437 People tend to "maximize the differences 

among people, exaggerating those differences, and minimize the differences within 

groups" when categorizing others along group lines. And the tendency to do so is 

enhanced by several factors: it is more likely to occur if women comprise a small 

percentage of the workforce, if "specific stimuli (e.g., pornographic displays) ... prime 

certain categories for the application of stereotypical thinking, if the management 

hierarchy is dominated by men, and if an unprofessional ambience exists at the workplace 

(e.g., women are much more likely to be treated as sex objects when profanity or sexual 

joking occur).438 

Why do these factors make men more likely to stereotype women? According to 

the individualist model, it is because men fail to act rationally; they assent to the 
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prevailing workplace views because they have not subjected them to critical scrutiny. 

And Locke might add that they are unlikely to question these views because they are 

emotionally comfortable with the fact they comprise the vast majority of the workforce, 

i.e., they lack the emotional incentive (what Locke would call "the master passion") to 

consider the issue fairly.439 This is a plausible account, but is it the most plausible? If 

Fiske is correct, people generally tend to stereotype members of other groups more than 

members of their own groups, but why are these effects enhanced if women work in an 

environment like the one at Jacksonville Shipyards? I think that individualist account is 

right to a point, men are indeed acting irrationally, but it is also plausible to claim men act 

even more irrationally under the circumstances that Fiske identified because they have an 

emotional commitment to fit into their gender group. Thu , if I am correct, under such 

circumstances a man is going to be more likely to direct such conduct and displays 

towards a female colleague and abstain from criticizing or assisting in a complaint against 

a male colleague (e.g., Wagner reports that one main reason that women do not file 

formal complaints is that they fear that their problems will escalate afterwards
440

) because 

he will experience the look of the other for failing to conform to the prevailing norms 

within his gender group. He not only has no emotional incentive to question the 

prevailing standards, as Locke's theory implies, but the experience of the look of the other 

provides him with an emotional reason to condone or at least tolerate such activity, even 

if he might otherwise be indifferent to how women are treated or thinks that such conduct 

and displays are inappropriate, because the prevailing views of his co-workers will force 
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him to pass judgment on himself from that perspective and make him feel like be bas 

betrayed his colleagues. In sum, my theory is preferable because it more fully explains 

why the effects of stereotyping are enhanced under such circumstances because it more 

thoroughly demonstrates how the experience of one's group identity, being a male in this 

instance, encourages them to stereotype women; the individualist model is not wrong, just 

insufficiently precise to account for this. 

Even if I have now successfully argued that my theory of the self does a better job 

of accounting for why these kinds of conduct and displays directed at a woman in a 

sexist, traditionally all male work environment are more likely to have a corrosive 

psychological effect on her than a theory based on the individualist model does, it still 

does not follow that the positive theory I have offered is correct. What kind of empirical 

evidence is there to support the kind of phenomenological claims I have made about 

changes in women's and men's inner states? The type of empirical evidence provided by 

Fiske and Wagner supports the claim that a person who acts rationally, who makes the 

right judgment in the light of good reason, still cannot help but be psychologically 

effected by the views expressed by others under certain sociological circumstances, but 

this kind if empirical evidence by itself cannot specifically prove that the reason that one 

is so effected is because of the experience of the look of the other. I will now argue that it 

is impossible to develop a theory of the self- whether it is based on the individualist 

model or the Sartrian model- solely the basis of this kind of empirical evidence. 
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Consider the individualist model's claim that a sufficiently well informed person 

is free to reject particular values one was socialized to hold. The empirical evidence 

clearly suggests that some people are able to reject such values and it also might prove 

that those who manage to do so had access to more information and perspectives to 

consider than those who failed, e.g., it would probably be possible to design a study that 

could test whether women who are more educated are less likely to suffer stress effects 

while working in an environment like Jacksonville Shipyards. But it would be far more 

difficult to adequately demonstrate that the people who have managed to reject aspects of 

their received traditions have done so because they have acted rationally, let alone prove 

that sufficiently well informed people who fail to do so have acted irrationally. How can 

you empirically prove that one person was deleteriously effected by the views expressed 

by others because he failed to make the right judgment in the light of good reason and 

that another will not be effected because she refused to assent to the views expressed 

about her unless she was fully convinced of their truth and certainty. We simply do not 

have direct access to people's inner states, and consequently the only thing we can do is 

draw inferences based upon our own subjective experiences and detailed accounts of 

other people's subjective experiences. 

The individualist theories of the self rely every bit as much on an account of 

changes our inner states as does the Sartrian phenomenology or the theory of the self I 

have developed by combining some of Sartre's and Mead's concepts. How do we prove 

that we can reject aspects of our socialization if we subject them to critical scrutiny? The 



217 

answer is that through introspection we recognize the occasions when we have rejected a 

once held value because we have since come to find it lacking in merit and quite rightly 

infer that other people are capable of doing the same. We cannot be absolutely certain 

that this explains why someone else is behaving differently that they were before, but it 

certainly seems reasonable to infer that this is the case, especially if that person gives us a 

first person account claiming that she has come to see the error of her former ways. 

Similarly, Sartre's claim that we all have free will is derived from the fact that we all 

possess consciousness, his point being that consciousness of holding a given value entails 

the possibility of refusing to continue to hold that value.441 He cannot actually prove that 

every person who is not mentally infirm has consciousness, but he is well capable of 

experiencing his own feelings of consciousness and can draw the conclusion that other 

people's behavior and their accounts of it suggests that they also possess consciousness. 

Or consider Locke's claim that one of the reasons that we sometimes fail to act rationally 

is because we are temporarily consumed by a passion, e.g., someone who simply will not 

acknowledge their romantic partner's flaws because they are head over heels in love. 

Locke cannot absolutely prove that this is the reason why someone will not submit to an 

obvious argument,442 but he can consider his own similar experiences (assuming he had 

them), other people's accounts of their experiences, and the person in question's account 

and behavior in order to draw a reasonably supported conclusion. My point is that these 

kinds of claims about people cannot be based on empirical methods alone; they also 
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presuppose that we have similar subjective experiences, that we undergo similar changes 

in our inner states of mind. 

The claims made by proponents of individualism are relatively simple, e.g., only a 

fool or a philosopher could argue that other people don't have minds or consciousness, 

but the basic method is the same one that Sartre uses to support his more complex 

phenomenological claims about psychology. Consider his argument by example about 

how the look of the other arises: 

I have just made an awkward or vulgar gesture. This gesture clings to me; 
I neither judge it or blame it. I simply live it. I realize it in the mode of 
for-itself. But now suddenly I raise my head. Somebody was there and 
has seen me. I suddenly realize the vulgarity of my gesture and I am 
ashamed. 443 

If Sartre was just claiming that only he had his consciousnes restructured and felt 

shameful when he realized that someone was watching him, then his theory would be of 

no general value. Instead, he is implicitly claiming that all of us would have a similar 

experience under the same circumstances and he is asking us as readers to consider 

whether his account rings true to our own experiences. The risk in using this kind of 

method, of course, is that someone will simply claim that they would not react in the 

same manner if confronted with similar circumstances, and how can Sartre prove that his 

account offers a more accurate protrayal of their experiences than the one they counter 

with. My point is that arguments for his type of theories of the self are no different in 

form from the kinds of arguments Locke or Kymlicka made, but the level of complexity 

that is introduced by considering psychological variables makes it more likely that 

someone will argue that a given account does not ring true for them; people are not likely 
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to argue against the proposition that we all possess consciousness or that we sometimes 

fail to submit to an obvious argument because we are gripped by passion, but they are 

more likely to reject the claim that their consciousness is restructured when they're caught 

doing something embarrassing. 

Although introducing psychological, let alone sociological, considerations into an 

attempt to construct a theory of the self necessarily runs the risk of being subject to these 

kinds of objections, it does not follow that such risks are not worth taking. These risks 

are worth taking if we want to develop a theory of the self that accounts for anything 

subtle or complicated. Worse still, a simplistic theory, like the one Kyrnlicka proffers, 

which he concedes does not adequately account for psychological or sociological 

factors,444 tends to de facto marginalize the importance of those factors, e.g., Kymlicka 

acknowledges that these kind of factors are important but argues that they can be 

transcended if one makes the right judgment in the light of good reason. Kyrnlicka is 

right when he maintains that we need a theory of the self that explains why people 

sometimes lack the confidence in their own views that they need in order to flourish , but a 

theory that does not explicitly incorporate psychological and sociological considerations 

cannot explain this. That's why I have attempted to develop such a theory, all the while 

being fully aware of the risks entailed by attempting to do so. 
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CHAPTER XV 

CONCLUSION 

I have made three principal argument in this dissertation. 

I first argued that the Rabidue majority's u e of the reasonable person standard and 

Robert Unikel's proposal that courts should adopt a modified ver ion of that same 

standard rest on a commitment to one crucial aspect of social atom.ism: the idea that a 

rational individual can choose not to be psychologically affected by the views that others 

express about her or him. These commitments imply that a woman will only 

deleteriously psychologically affected by working in a traditionally all male, anti-female 

environment if she responds irrationally, if she fails to make the right choice in the light 

of good reason. This idea underlies the way that the Rabidue majority used the 

traditional liberal ideals of soc ial consensus as mediator, assumption of risk, and 

tolerance of diversity and Unikel's claim that we are primarily individuals and only 

secondarily members of a group, his defense of the individual istic model of equality, as 

well as the entailing assumption of interchangeability . 

. Second, I argued that the theories of the self developed by modern 

individualists, some modern comrnunitarians, and some cultural feminists, which purport 

to criticize the excessive individualism posited by social atomism, all fail because they do 
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not adequately account for the experience of how our variou group identities can 

sometimes force us to be psychologically affected by others. The problem with these 

theories is that they posit a dualism between an object and a ubject, between an 

individual who is partially constituted by all the information and re ources he or he has 

available, on the one hand, and her or hi ability to freely choose what to do or believe on 

the basis of them, on the other. Consequently, these theorie are insufficiently precise to 

explain why a adequately well-informed woman cannot simply refuse to affected by her 

colleagues while working in a hostile environment. 

Third, given this problem, the purpose of the third part of my dissertation has been 

to use Jean-Paul Sartre's concept of the look of the other and George Herbert Mead's 

thoery of social development in order to develop a theory of the self that would justify 

courts adopting a group-rights based reasonableness standard while adjudicating hostile 

environment sexual harassment claims. I argued that this theory of the self justifies such 

a standard because it explains why a significant percentage of women might reasonably 

be expected to suffer psychological harm while working in a traditionally all male, 

misogynous work environment. I think that this theory accomplishes this objective 

because it eparates what we think about ourselves from how others can make us feel 

about ourselves, and consequently it plausibly explains why the views expressed about us 

can have a profound psychological effect under certain sociological circum tances, even 

if we act rationally. On this view, the experience of one's various group identitie is 

mediated by the social expectations that others have for us; different social contexts will 
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make particular group memberships more or less important. In this instance, the 

pervasive experience of the look of the other accounts for why it would be reasonable to 

expect a normally self-confident, well informed woman to feel humiliated or emba.tTassed 

or lose self-confidence while working in an environment like the one at Osceola Refining 

or Jacksonville Shipyards. In sum, as compared to a liberal individualist theory of the 

self, it justifies the use of a group-rights based standard because it coherently explains 

why having to work in an traditionally all male, anti female environment will quite likely 

unreasonably interfere with a woman's ability to compete with men on equal terms. 
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