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The Oregon Comprehensive Land Use Program of 1973
(Senate Bill 100) was one of the earliest attempts in the
United states at coordinating local and state planning
efforts in land use. Often considered a success, several
other states have modeled their own programs after SB 100,
such as Vermont and North Carolina. After fifteen years,
however, there is increasing concern over the legislation's
effectiveness in protecting those remaining lands considered
to possess natural significance, such as farm and forest

lands, and wetlands.

To measure the extent to which the goals have addressed
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this issue, I interviewed land use planners in both the
private and the public sectors. Local government records
and comprehensive plans were also examined for consistency
with the goals in their implementation.

The initial analysis indicates that desires to
accommodate urban growth, rather than resource preservation,
have been the predominant response by local governments to

the goals.
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CHAPTER I
INTRODUCTION

Though not the first statewide plan in the country,
Oregon's Comprehensive Land Use Plan is perhaps the most
complete and comprehensive model for land-use planning in

the United States.!

It has evolved, in part, through a
perception by residents of Oregon's beauty and natural
resources. The current goals aim to protect the diverse
environments of the state, from the rugged and isolated
coast, to the populated Willamette Valley and beyond, to the
sparsely settled sagebrush desert lands of Central and
Eastern Oregon.

Emphasizing an integrated statewide approach in
managing the multiple uses of land and natural resources,
the plan is primarily oriented toward attempting to
determine the location of future growth.2 It recognizes
that, unlike many other states, over 52% of the state's land
is owned and managed by the Federal government; thus,
responsibility and decision-making are shared among Federal,
state and local governments (Figure 1).

Variations both in the types of growth occurring
throughout Oregon and in the amount of such development,

have created new demands and services to be provided by



Figure 1. Oregon Land Ownership (1987)

STATE & LOCAL C3.0%)

PRIVATE (44.6%)

OTHER FEDERAL C1.8%)

Source: Oregon Bluebook 87-88

local governments. Steps taken today to correct problems
created by past growth may increase the attractiveness of
communities for new growth; thus, careful thought must be
given to the cumulative effects of managing growth through
resource protection.

To understand fully where Oregon's land-use program is
today, we need some appreciation of the state of planning in
Oregon prior to 1973, when The Oregon Land Use Act (Senate

Bill 100) was enacted.



History of Land Use in Oregon

Prior to 1973, the state's role in land-use planning
was minimal at best, consisting primarily of enabling
legislation which permitted local governments to regulate
zoning restrictions on land within their jurisdictions;
whether such a program was developed by a city or town was a
matter of local discretion.?

The catalyst for enactment of a comprehensive statewide
land-use plan came from increasing concern over unregulated
development throughout Oregon. On the coast, open
beachfront was being replaced by new condominiums and
motels, particularly around Lincoln City; by the late
sixties, over one-third of the tidal marshes in Coos Bay
alone had been destroyed through dredge and fill
operations.4

In the Willamette Valley, fears were rising over the
increasing loss of farmland, which had declined by 34% in
total acreage between 1960 and 1969.° With 90% of the
state's growth occurring in the valley, an estimated 10,000
acres of farmland were being converted to urban use each
year.®

There was also considerable concern expressed by then-
Governor Tom McCall about the illegal and fraudulent

subdivision and sale of 43,000 lots on 160,000 acres in

eastern Oregon, resulting in long-term environmental damage



to the fragile desert and rangelands.7 In 1973, in an
address before the 57th Legislative Assembly of Oregon,
Governor McCall described the problem as one of "sagebrush
subdivisions, coastal 'condomania,' and the ravenous rampage
of suburbia."®

The late sixties and early seventies found many
Oregonians receptive to environmental issues, and several
important bills were enacted which focused on protection of
the state's natural resources. Some were collectively known
as the "B Bills," and have since been emulated by other
states. Among these were the "Bottle Bill," setting a
minimum return deposit and banning pulltabs; a bicycle law
setting aside one percent of highway revenues for
construction of bikepaths; the "Beach Bill," which
reconfirmed the state's coastline as public land; and a
billboard removal law.’

Also included among the legislation passed was Senate
Bill 10, enacted in 1969, which attempted to address some of
the concerns expressed by residents of the Willamette
Valley. Under this bill, all counties were required to
prepare comprehensive zoning plans to protect agricultural
and undeveloped land; failure to comply by 1972 would result
in the governor developing local zoning plans.

Senate Bill 10 represented the nation's first attempt

at statewide planning, and contained nine goals. However,



the bill was weak, lacked uniformity, and was insufficiently
funded and enforced. Rising concern over land abuses led to
increased initiatives in the legislature to do something
about the problem, and in 1973, the issues converged into
the MacPherson Bill, which was developed and passed as

Senate Bill 100.%°

1973: The Land-Use Legislature

Proposed by the Land Use Policy Action Group, the
volunteer citizens group organized by Hector MacPherson, a
State Senator and farmer from Junction City, Senate Bill 100
required all 242 cities and 36 counties in Oregon to develop
and implement comprehensive land-use plans and regulations.
Heavily favored by representatives from the Willamette
Valley, the legislation was strongly opposed by the
remainder of the state, which resented what was perceived to
be state intrusion into local planning issues.

Also passed in 1973 were several other important land-
related bills, including SB 101, "Farm Lands Entitlement,6"
SB 487, "Real Property Subdivision and Land Partition," and
House Bill 2232, "Preservation of Natural Areas." Senate
Bill 101 allowed a bona fide farm owner to pay property
taxes based on a lower "farm value," rather than the higher
"subdivision values" being levied because of urban growth

and encroachment, and further stated that the "preservation



of a maximum amount of the limited supply of agricultural
land is necessary to the conservation of the state's
economic resources."!?

Senate Bill 487 (and SB 1011, which passed in 1974,
with revisions to SB 487) required all cities and counties
to have a subdivision ordinance, and to review any projects
where construction was proposed on four or more parcels.13
The fourth bill, HB 2232, encouraged the preservation of
natural resource areas that were considered valuable for
"habitats for plants and animals, and for preservation

% gince this act

of . . . natural historic features.
forbade the use of public funds to purchase such lands, its
effectiveness depended upon the support of the public.

Passage of these interrelated bills provided a balanced
and uniform approach for protection of agricultural and

natural resource lands with the demands of urban

development.
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CHAPTER II
THE OREGON COMPREHENSIVE LAND USE PLAN

Senate Bill 100 created a public policy-making board,
the Land Conservation and Development Commission (LCDC), and
its administrative arm, the Department of Land Conservation
and Development (DLCD); subsequent legislation in 1979
created the Land Use Board of Appeals (LUBA).15 Although
comprehensive in its application, this legislation did not
result in the state taking over the local role in planning.

Rather, the bill specified planning concerns and
statewide standards to be addressed by all of the cities and
counties, and established a review process to ensure that
approved plans are followed. Full authority was given to
LUBA to review all governmental land use decisions, a
measure intended to accelerate determinations in land use
disputes, and provide consistency in applying the statewide
goals to local plans.16

To help ensure that the aims of the bill were met, and
that complementary land use laws were implemented at the
state and local levels, 1000 Friends of Oregon was formed.
Organized as a non-profit public service organization in
1975, this citizens' land-use watchdog group has a staff of

attorneys and professional land planners engaged full-time



in the monitoring of city and county plans and land-use
decisions reachea throughout the state.!’

According to 1000 Friends of Oregon, the basic elements
of SB 100 were the ability to establish fixed boundaries
between urban and rural use, thus preventing haphazard
development; the preservation of agricultural and natural
resource lands; providing predictability to the planning
process; and the pre-identification and approval of
industrial and commercial lands.'®

Local governments are legally required to prepare local
plans under state law; failure to have a plan acknowledged
by LCDC could extend the review process for the local
jurisdiction. Sanctions for noncompliance could include the
issuance of an enforcement order, or special temporary
injunction by LCDC, as well as a civil court order. A third
option permitted the withholding of a local government's
share of general revenue until satisfactory progress was

made in developing the plan.w

The Statewide Planning Goals

Current standards for land-use planning are contained
in nineteen goals known as the Statewide Planning Goals, or

"?  These goals are quite

more commonly, "the goals.
detailed in their requirements, are mandatory and have the

force of law (Appendix A). Eight goals were revised in 1983
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and 1984 (among them, the four coastal goals), and eleven in
1988, resulting in more of an economic orientation, as the
state suffered through major recessions.

All of the 242 city and 36 county governments in Oregon
were required to submit their local plans to LCDC for review
and approval. If found to conform to the Statewide Goals,
the plans were then acknowledged as being in compliance.

All of Oregon's local plans have now been acknowledged, a
process requiring almost ten years to complete.21 The
legislation also required a periodic review of each of the
local plans by LCDC to ensure that the cities and counties
continue in compliance.

The combined intent of the goals is to merge the needs
of urban areas with those of agricultural and rural lands,
and many consider the core of the program to be Goal 3
(Agricultural Lands) and Goal 14 (Urbanization)--protecting
necessary farm and forest lands while accommodating urban
growth pressures. By requiring incorporation into the
comprehensive local plans, it was felt that communities
would help ensure air and water gquality, preserve
agricultural and forest lands, provide adequate open and
recreational space, encourage the optimal use of energy
resources, and protect fragile ecosystems like the
Willamette River Greenway and the Oregon coast.

Since its inception in 1973, Oregon residents have
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rejected three statewide initiatives to repeal the program
--in 1977, 1978, and 1982--indicating apparent strong public

support for the goals contained in the statewide plan.
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CHAPTER III
THE POST-ACKNOWLEDGEMENT PHASE: IS SB 100 WORKING?

It has now been fifteen years since Senate Bill 100 was
enacted, and local land-use plans acknowledged early in the
process are currently undergoing their scheduled periodic
review. Many in Oregon would contend that now is an ideal
time to review the entire program, in order to see if the
desired objectives are being realized.

Several in local government and the private sector
argue that the g;als of SB 100 have been excessively focused
toward resource conservation, while ignoring a need to
encourage economic growth as Oregon climbs out of its most

recent recession.?®

They feel that Goal 3 (Agricultural
Lands), in particular, has retarded development and deterred
new industry from relocating to Oregon because of its
regulatory requirements. Proponents of the goal, however,
want increased recognition of the tangible and intangible
values of environmental resource protection, and strongly
disagree that the goals have retarded economic growth in the
state.?

As evidence, they point to the results of the November

1982 vote on ballot Measure 6, which sought to repeal SB

100. Opposed by 1000 Friends of Oregon, which documented
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that Oregon actually had gained, not lost industrial land
since 1973, and assisted by Oregon's largest private
employer (Tek-Tronix) and its largest developer, the vote
was 55%-45% against repeal.24

Various independent studies have examined the
increasing disputes between resource land protection and
further development. One such study, by the Oregon 2000
Commission, found natural resources to be the at the center
of Oregon's economy, since the two dominant industries--
lumber and wood products, and agriculture and food
processing--were dependent upon the state's land, forests
and water.

As stated in the report:

One of the fundamental implications is probable
conflict between the new growth and the two historical
mainstays of our economy--agriculture and forestry.

Continued urbanization and population growth have
impacts far beyond the amount of land developed for
residential, commercial and industrial purposes. Aside
from the often noted effect of driving up nearby land
values, there are other less quantifiable effects of
growth and development. Agricultural and silvicultural
producers often find their political voice diluted in
public forums, as an area becomes more urban.
Vandalism, restrictions on noise and dust, fertilizer,
herbicide and pesticide application and many other
direct and indirect conflicting forces build along with
proximity to the city.

These conflicting forces can also build in places
remote from the city itself. They are strong where the
state's growing urban population spends leisure time--
the scenic and recreational areas. Again the
conflicting forces are a result of physically sharing
the same area (e.g. second home development) and
psychologically sharing it (e.g. expansion of
wilderness areas). This difference in perspective is
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complicated in Oregon by the fact that half of our land

is owned and managed by the Federal Government. As a

result, there are many who do not live here but

exercise their public right to influence the use of the
land, forests and water in the state.”

A second report, issued in 1986 by the Commission on
Futures Research regarding current and anticipated trends in
Oregon, found that:

over the next 25 years, land use conflicts will likely

grow more important . . . growth will bring increasing

competition among the uses of the land.

It noted that the Oregon Economic Development
Department, as if in support of 1000 Friends' position four
years earlier, found there were almost 62,000 acres of
industrially-zoned land in the state in 1986, more than
enough to meet the anticipated demand for 50,000 acres
through the year 2000.

The commission further determined that environmental
resource protection programs do not inhibit economic growth,
but instead, can represent a positive source of growth as
Oregon and the Pacific Northwest move from an industrial
economy to one of high technology, tourism and recreation.

A long-range approach to land management was recommended, in
which "trends of cooperation and citizen participation
(were) important,"” as well as increased coordination of
State and Federal policies for Federal lands, including the

National Forests and Bureau of Land Management rangelands.

The conflicts have become more evident, as witnessed in
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several land-use cases adjudicated by the Oregon Supreme
Court in the last few years. In the following chapters,
some of the more recent areas of contention--rural
development on agricultural and forest lands, and the
continued conversion of natural wetlands--will be examined
in relation to the goals.

Keys to resolving the conflicts will require foresight
and proper plann}ng, which can both protect the natural
environment and provide sufficient room for many types of
industrial and commercial development.

Critical decisions will continually be required
whenever progress conflicts with conservation of natural
resources. The answer "must be clearly in favor of
resources,"?® unless there is a strongly identifiable public

need for the development.
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CHAPTER IV

URBAN OR RURAL LANDS?

The outstanding scientific discovery of the 20th
century is not television or radio, but rather the
complexity of the land organism. Only those who know
the most about it can appreciate how little is known
about it. The last word in ignorance is the man who
says of an animal or plant--"what good is it?" The
land mechanism as a whole is good whether we understand
it or not. 1If the biota in the course of aeons has
built something we like but do not understand, then who
but a fool would discard seemingly useless parts? To
keep every cog and its wheel is the first precaution of
intelligent tinkering.

Aldo Leopold (1949)

In August 1986, the Oregon State Supreme Court ruled,

in a suit brought by 1000 Friends of Oregon (1000 Friends v

LCDC and Curry County), that a proposal for extensive

development in a non-incorporated area of the county was
not permitted under the state land use plan. Cited in the
court's decision was the urban nature of the project in a
low-intensity rural environment.?

Last year, an association of county planning directors
proposed a new Goal 20, which would "recognize existing
rural development and provide for future rural

w0 Tt would require an inventory of developed

development.
acreage, and would permit intensified use of the land by
relaxing or removing many of the existing restrictions in

Goals 3 and 14 (Urbanization).
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Rural Development - Primary and Secondary
Resource Lands

These opposing approaches to "rural lands" management
illustrate an area of increasing conflict over SB 100--the
trend by counties to allow non-farm development in rural
areas designated for agricultural and natural resource use,
in apparent violation of the comprehensive county land plans
and Goals 3, 4 (Forest Lands) and 14. Although the Court
ruled in favor of 1000 Friends in 1986, it left to LCDC the
formulation of procedural guidelines for building upon the
800,000 acres of rural land originally excepted from the
state plan, because of pre-existing development.31

Supporters of the new Goal 20 feel development should
be allowed to continue in those areas where it has already
started, arguing that this will reduce pressure on other
areas, and thereby enhance protection of natural resources
and farmlands. Local officials want increased control over
land-use decisions, and resent the role given the state.*
They point out that almost 16 million acres of farmland have
now been preserved through agricultural designations, out of
the 19.5 million acres available in Oregon, and 11% of the
total EFU lands are located in the Willamette Valley
alone.”

These officials prefer a new rural land use designation

based on (1) primary resource lands, on which no development
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would be permitted, except for that directly related to
farming and forestry operations, and (2) secondary lands, or
marginal lands, where small subdivision and residential
development would be permitted. Counties contend that
current goals are limiting development by including non-
productive land in farm and forest zones.

Roy Burns, chief land-use planner for Lane County,
feels that higher intensity development should be permitted
on the "secondary lands," because they are less economically
productive for agricultural use, and adds that counties are
forced to make land use designations based on a complex

= I contrast, Stafford Hansell, Chairman

statewide plan.
of the Columbia Gorge Commission, argues that more stringent
regulations are needed:

to protect good farm land from disappearing under

houses and urban sprawl. It's devastating what it's

doing to those areas.

A mapping survey by 1000 Friends appears to rebut the
allegation that too much rural land is being kept out of
development (Table 1). According to their data, over 920% of
these "rural development lands" have already been excepted
by counties from Goals 3 and 4, and over 95% is currently
zoned for residential construction--a total of almost
750,000 acres of "built and committed exception areas
statewide."®

Thus, while counties may consider the issue to be one

of a necessary "trr:u:lc-z—off,""’7 as Burns put it, the net
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TABLE 1. Farm/Forest Land Devoted to Residential Use (1986)
(Selected Counties)

County Rural Residential (acres)
Clackamas 76,980
Coos 24,500
Crook 62,000
Deschutes 50,655
Douglas 34,713
Gilliam -0~
Jackson 39,411
Josephine 63,342
Klamath 43,660
Lane 65,150
Multnomah 17,990
Washington 21,014
Total Statewide 740,724

SOURCE: 1000 Friends of Oregon, Portland OR.

effect will be the continued loss of existing farmland to
new development.

To address this issue, the 1985 session of the Oregon
state legislature required the LCDC to develop a policy
regarding the identification and needs of "secondary lands,"
as a compromise between the counties and 1000 Friends of
Oregon, the Farm Bureau, and Agriculture for Oregon.38

Originally scheduled to be completed by 1987, LCDC has
now been given until December 31, 1990 to "identify
appropriate types of development for nonproductive rural

lands," and to "consider regional diversity when making or

reviewing land use decisions."*’
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The Rural/Urban Development Policy Committee

Pursuant to the Court's order, the LCDC commissioned a
statewide panel to assess the effects of comprehensive land
use planning on rural land uses in Oregon since 1973. This
"Rural Lands Advisory Committee" first met in November 1985,
and among issues to be examined were the:

fate of those communities that exist in a kind of legal

limbo . . . out of the reach of incorporated cities,

beside backroads and rural highways, along river banks.

They exist as clutches of homes, maybe a grocery store

or a cluster of shops, a post office, a school, a cafe,

a dot on the map.

Though these types of residential use may appear to
represent minimal impacts to rural areas, the piecemeal
nature of the development results in degradation of
surrounding agricultural land. Negative impacts include an
increase in local traffic, less land available for
profitable farming and the loss of the "rural character"*
considered so desirable.

Perhaps the dominant problem facing planners and
legislators lies in formulating an acceptable working
definition to the question, "What is a secondary land?"®? a
definitive delineation between primary and secondary lands
is expected to be ready by mid-1989, containing the
standards and procedures necessary for local governments to

permit rural development. The thrust is expected to be

toward allowing increased development in such areas.
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Steve Gordon, one of the ten members of the rural
policy panel and executive officer of the Lane County Local
Government Boundary Commission, feels "there's a consensus
emerging that there ought to be better treatment for those

" and believes that rural communities

small communities,
were ignored during preparation of the statewide plan.

Robert Liberty, staff attorney for 1000 Friends and
also a member of the panel, believes otherwise. He argues
that counties try to circumvent state control over rural
development by allowing new construction in rural areas
which possess urban characteristics, but are outside the
communities' designated Urban Growth Boundaries. For him,
it is a case in which the "counties have abdicated their
responsibilities."®

For example, the number of operating farms in Oregon
(those with more than 20 acres in agricultural production)
declined by 30% between 1959 and 1974, due to increasing
conversion and loss of agricultural land.® vYet, this
conversion ran counter to the guidelines of Goal 3, which
state that "non-farm uses . . . should be minimized"* in
Exclusive Farm Use zones.

There is concern that the rural lands policy committee
is more interested in easing the perceived burdens of the
county planners, who are over-represented through membership

on the committee, than in preserving the remaining
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farmland.*” This alleged bias may have been instrumental in
several rural issues receiving less attention than Paul
Ketcham, Senior Planner for 1000 Friends, feels is warranted
to understand the full extent of the problem.“

Ketcham, also a member of the ad hoc group, considers

the main issues which need to be addressed as:

(1) Conflicts between rural residential development
and farm uses;

(2) Conflicts between rural residential development
and forest management;

(3) Demand for, and supply of, rural residences and
homesites;

(4) Impact on wildlife of rural development;
(5) Provision of public services in rural areas;

(6) Residential redevelopment to urban densities and
provision of urban services at the urban fringe;

(7) Rural commercial and industrial development.

Though he feels that prospects for Goal 20 are dead for
the present, Paul Ketcham considers it probable that several
amendments will be offered to Goals 3 and 4, seeking to
loosen developmental restrictions on the secondary rural

lands, while tightening up standards on the primary lands.
The Rural Lands

It has taken the committee eighteen months to reach a
tentative decision to separate rural development into three

categories, (1) unincorporated rural communities, (2) areas
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near cities, and (3) other areas.’’

The first category recognizes those rural areas which
are already basically unincorporated communities, such as
Noti in Lane County, Nesika Beach in Curry County and White
City in Jackson County. Draft guidelines specify that fewer
restrictions will apply, and that such areas will be treated
as small towns, in which growth and development can be
allowed without impacting on surrounding farm and forest
lands.

Areas near cities also tend to be developed to some
extent, because of their proximity to urban growth
boundaries, and the spillover from urban "sprawl." The
committee has initially decided in favor of cooperative
planning between the individual cities and counties, and any
special districts servicing the area, with the aim of
integrating any growth with the expansion needs of the
adjacent Urban Growth Boundary.

There is a great deal of disagreement over what type of
land management should be applied to the third category.
1000 Friends prefers that these "other areas" be rezoned
during the required periodic reviews to increase minimum
residential lot sizes to 5 to 10 acres per home, with new
restrictions on commercial development. A recent report
notes that there are 240,000 acres of rural lands already

zoned for residential development in LCDC-acknowledged
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plans, ranging in size from 1 to 2.5 acres per house, and
construction as approved on this acreage would result in a

"California-type sprawl."51
1988 Revisions to Goals 3 and 14

On February 17, 1988, the Oregon Land Conservation and
Development Commission adopted several amendments to the
statewide goals, including Goal 3 (Agricultural Lands), and
Goal 14 (Urbanization). Goal 3 now states quite clearly
that it is intended to "preserve and maintain agricultural
lands, " by providing open-space or transitional-use
buffers between urban and farmlands.

An emphasis on retaining certain productive lands for
agricultural purposes, rather than for residential use, is
evidenced in the requirement that the following factors be
considered before any conversion can be approved:

(1) The potential environmental, energy, social, and
economic consequences of the alteration;

(2) A demonstrated need for the conversion which is
consistent with the language and intent of the
goals;

(3) Documentation that no suitable alternative is
available to locate the proposed project or use;

(4) The scale and use of the new project must be
compatible with surrounding agricultural land
uses, and must not adversely impact upon them;

(5) Class I throug% IV Soils must be retained for
farm use only.5

Allowable farm and non-farm uses, which were contained
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in Oregon Revised Statutes 215.203 and ORS 215.213(2) (3)
respectively, were enlarged to include non-farm uses in ORS
215.283(2)(3). The amended Goal 3 further allow designation
of certain farmlands as marginal lands, which can be
converted to residential use if the planning requirements of
Goal 2 (Land Use Planning) are adhered to by the local
government.54

The desire of cities to accommodate growth beyond their
urban boundaries was also facilitated, by amending Goal 14
to make vacant land within the Urban Growth Boundaries
available for expansion needs. Planners were "encouraged"
to designate sufficient amounts of land around their city
limits as "urbanizable" for future needs, and to utilize all
available land within municipal boundaries before expanding
infrastructure services and facilities onto such lands, in
order to ensure an orderly means of urban growth.55

Local comprehensive plans are not subject to the
revised Goals 3 and 14 until they undergo their scheduled

periodic review.

Lane County's Rural Lands and the Oregon Supreme Court

Rural development in Lane County recently became much
more difficult, due to a decision handed down by the Oregon
Supreme Court in March, 1988. In 1000 Friends of Oregon v

LCDC (Lane County), a case considered to have major
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implications statewide, the Court addressed the increasing
conflict over counties permitting development on farm and
forest lands, in exception to statewide land use goals.
Although the court's ruling specifically applied only to
Lane County, the law will affect other counties with similar
language in their rural land use plans.

Lane County's comprehensive plan was finally
acknowledged by the LCDC in September 1984, after the County
had satisfactorily responded to several objections and
concerns expressed during earlier reviews. Disappointed
that the approved plan contained standards considerably
weaker than those already enforced by the Planning
Department under the recommendations outlined in Lamb v Lane
County, and unable to reach a settlement, 1000 Friends

appealed to the Oregon Court of Appeals.56
The Appeals

The main objection cited by 1000 Friends of Oregon
centered on relaxed requirements for rural residential
development, which the group felt would facilitate
parcelization and development within rural forestlands, a
total of over one million acres, or one third of the total
land area in Lane County.57 In pursuing legal recourse
before the Oregon Court of Appeals, 1000 Friends expressed

concern over the classification almost 800,000 acres of
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privately held forest land in Lane County into F-1 or
F-2 forest 2zones.

On the 142,000 acres zoned F-2, dwellings could be
constructed "if necessary for"™® forest management, as
established in Lamb v. Lane County. The County's new
standards allowed construction on as little as 10 acres of
land, a policy which many felt would open rural lands to
further urbanization.”

Plaintiffs also questioned the methodology used to
determine minimum lot sizes on F-1 forest lands. Lane
County had established 40-acre minimums, based on a survey
from tax rolls, even though such data had already been shown
to have no direct correlation to the minimum acreage needed
to profitably operate a viable, small commercial farm.®

Judicial review was further sought as to the merits of
Lane County's use of 20, 30 and 40-acre minimum lot sizes in
the EFU zones, and its application of the Forest Practices
Act to document compliance with Goal 5, in lieu of local

legislation.

The Supreme Court's Decision

The Oregon Court of Appeals, in a decision rendered in

1987 in 1000 Friends of Oregon v. LCDC (Lane Co), upheld the

plaintiff on all of the above issues, except for the appeal

of the criteria contained in the County's standards for land

61

divisions. The Land Conservation and Development
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Commission's acknowledgement of the exceptions granted by
the Lane County to Goals 3 and 4 was also reversed, as the
Court found LCDC to have failed to comply with its own
regulations.62

On November 3, 1987, 1000 Friends appeared before the
Oregon Supreme Court to argue their case against the LCDC,
Lane County and the Oregon Forest Industries Council. The
Court found the ﬁrincipal conflict to be over Goal 4, which

n63 and more

seeks to "conserve forest lands for forest uses,
specifically, whether Lane County failed to adhere to the
statewide goals by allowing construction on forest lands.

The first issue to be decided was whether LCDC should
be permitted a "measure of judicial ‘deference'"® in
interpreting Lane County's ordinance for compliance with the
land goals. Several characteristics were cited by the Court
in its consideration of the degree of preference to be
accorded a governmental agency in applying its own rules,
including expertise in the subject matter, and political
authority or legislation which specified its role and
responsibilities.®

The Court found that the language in the goals require
a very comprehensive process to be followed when forest
lands are impacted upon by development. Since the County

could not establish that dwellings should be routinely

justified for management purposes on small parcels, it was
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found to be in non-compliance with Goal 4. In addition, LCDC
was faulted for its acknowledgement of the County's Land Use
Plan, based solely on the presence of a forest management

plan, without further documentation or requirements.66

In ruling upon the merits of the County's exceptions to
Goals 3 and 4, which totaled more than 63,000 acres (100
square miles), the Supreme Court took the position that
counties have consistently had "the burden to demonstrate
the validity of (their) exceptions."67

The flexibility provided local governments through the
exception process was not intended to become a routine
matter of facilitating urban growth in the rural areas, but
rather, to deal with isolated parcels that could not support
the goal which applied to contiguous areas, and which would
apply to the particular site.

In its remand decision, Lane County was ordered to
demonstrate conclusively that lands excepted from Goals 3
and 4 had a consistent history of use such that application
of the goals would be impractical.®

A fourth challenge concerned the construction of

n®  The Court reviewed

"woodlot dwellings on forest land.
the requirements of Lane County Ordinance 16.211, which
allowed this type of development if in conformity with the
requirements of Goal 3 for such lots on farm lands. 1In

reaching a decision, the Court questioned the County's logic
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in zoning for farm uses on forest lands, and the LCDC
acknowledgement of such zoning.

The Land Conservation and Development Commission argued
that the requirements of Goals 3 and 4 were interchangeable,
and that it had the power and freedom to apply either goal,
based on its own discretion, a position the judges found to
be "go(ing) too far."” Nothing in the statutory
requirements, nor the legislative history of the goals,
supports the agency's assertion that conversion of farm and
forest lands and uses is permitted "depending on economic
conditions and other factors."’!

Thus, in six out of seven issues on appeal, 1000
Friends of Oregon prevailed, losing only on the issue of

reimbursement for legal fees and costs.

Inplications of the Court's Decision

The issues before the Court were, to a great degree,
the direct result of LCDC's failure to define clearly what
excepted uses are permissible under Goal 4. By leaving the
situation ambiguous, the Oregon Land Conservation and
Development Commission has caused the courts to become the
arbiter in disputed land-use cases, resulting in
inconsistent interpretations, and thus, variances in the
application of exceptions from the goals.

Robert Liberty, staff attorney for 1000 Friends of
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Oregon, testified before the Joint Interim Committee on Land
Use on April 12, 1988 regarding the Supreme Court's
decision. 1In his opinion, the decisions on Goal 4 were less
than clear in establishing a final determination of whether
dwellings could be built on forest lands if found to meet
the "necessary" and "accessory" tests set out in Lamb v.
Lane County. However, he felt that the ruling did establish
that mere submit;al of a written forest management plan, as
Lane County required, was inadequate to satisfy the
requirements of the goal.72

At his appearance, Liberty testified that three
"benchmark" cases regulating development on rural lands, and
decided by the Court, only furthered the confusion, by
providing "inconsistent holdings and different analytical
approaches (which) encouraged and reflected an ad hoc method

" This confusion and apparent

of interpreting Goal 4.
weakness in the statewide goals was blamed, in part, for the
Lane County Planning Department adopting the more lenient
standards for rural development in 1984, after having
previously adhered to the more stringent provisions outlined
in the Lamb decision.™

For the present, Lane County is working with the Oregon
Department of Land Conservation and Development (DLCD) to

develop an interim dwelling standard for rural areas, which

is necessary before the County's Comprehensive Land-Use Plan
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can be reacknowledged. The tentative draft allows for
construction of a dwelling on forest lands (Goal 5) if
"necessary for and accessory to commercial forest

management."75

Based on the Supreme Court's decision, the DLCD and
Lane County have attempted to arrive at a workable
definition specifying which types of dwellings may be
considered legally "necessary for and accessory to"
commercial timber management, and thus, permitted to be
constructed on private forest lands.

Using as a ﬁodel one which was apparently adopted and
approved during Yamhill County's periodic review, Lane
County will have to extensively document any exceptions
allowed, and detail why such lands cannot be used for
farming or commercial forestry, before permits can be issued
to build on rural lands.’®

Until such time as the final draft is submitted and
approved, "(t)he comprehensive plan and land use regulations
of Lane County (are deemed to) require additional planning
work in order to be considered by the Commission to be in

compliance with the Statewide Planning Goals."”
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CHAPTER V
WETLANDS: DEVELOPMENT AND CONVERSION

In these waters lies the very past of the planet.
Like the primeval rock toward which they cut their way,
the waters preceded life itself, were in fact the stew
in which the molecules of creation coalesced to become
something, intelligence in the slime. They have always
been here, will always be here, sucked into the sky,
molded into pearl-white piles of condensation, dropped
down and frozen, held, trapped in the fountainheads
that keep them ready to sustain the future as they have
nurtured the past. The fountainheads we also call the
preserved lands, the tangle of root and moss, stone and
soil that contrive an alliance to suspend liquid
animation until the heated weight of spring sends the
waters bursting free to find the sea again. When we
let them, when we let them.

Earth, air, fire, and water--the four elements of
classical times--come together to make a world.
Without any one of these, there would be no such world,
and without the fourth element there would be little
more than a desiccated cinder marking its time around
the sun. It is obvious but necessary to say it again
and again: in all its forms--as ancient glacial ice, as
new-formed droplets, as trickles, creeks, rivers,
ponds, and lakes, as aquifers suspended in the earth
itself--this fourth element, this water,_is not merely
a decoration of life, it is life itself.™

Wilderness, Fall 1987.

"You don't have to be a biologist to recognize the
importance of wetlands. By now it's just common
sense."

Seward Prosser Mellon, President, The Richard
King Mellon Foundation.
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Oregon has about 45,000 acres of tidal wetlands
remaining in the-coastal and Columbia River systemns,
consisting of estuaries, tidal pools, inner dune marshes and
swamps along river mouths; this figure does not include
freshwater wetlands found in the rest of the state.”

To many people, this would represent useless land, suitable
only for dredging and filling, and in fact, almost 500,000
acres of wetlands are lost in the US each year through
population growth needs and urban sprawl.81

A recent report from the US Environmental Protection
Agency's Regional Office in Seattle indicates that wetland
losses were no less severe in Oregon, especially around
Eugene, Portland, Warrenton, Hillsboro and Washington
County.82 Along the Oregon coast, over 11,000 acres of
estuarine wetlands alone have been lost since 1978,
representing more than one thousand acres per year.83

The Oregon Nature Conservancy conducted a study in 1987
on the extent of wetlands remaining in the state, and found
that only 30% of the remnants could be considered to remain
in a natural, or native state, while 70% of those identified
were determined to be non-native, or manmade artificial
wetlands (Appendix B).84

Among the most productive ecosystems in the world, many
beneficial "services" are provided by these "wet lands"
(Table 2). Unfortunately, the values a community derives

from a viable wetland may be difficult to quantify
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TABLE 2. Natural Wetland Values

FISH AND WILDLIFE VALUES

Fish and shellfish habitat
Waterfowl and other bird habitat
Furbearer and other wildlife habitat

ENVIRONMENTAL QUALITY VALUES

Water gquality maintenance
Pollution filter
Sediment removal
Oxygen production
Nutrient recycling
Chemical and nutrient absorption
Aquatic productivity
Microclimate regulator
World climate (ozone layer)

SOCIO-ECONOMIC VALUES

Flood control

Wave damage protection

Erosion control

Groundwater recharge and water supply
Timber and other natural products
Energy source (peat)

Livestock grazing

Fishing and shellfishing

Hunting and trapping

Recreation

Aesthetics

Education and scientific research

SOURCE: US Fish and Wildlife Service, Wetlands of the

United States: Current Status and Recent Trends, Washington
DC (1984)
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economically, and thus, little interest is evoked at the
local level in preserving natural wetland areas. However,
the contributions are very tangible, and include erosion and
sedimentation control, drinking water replenishment and
flood control, water quality improvement, and habitats for
wildlife and coastal fisheries.®

In recognition of such anthropocentric benefits, local
governments have evidenced a positive trend over the last
few years in their approach to managing wetlands, based on
the increasing awareness that they are a valuable, and
increasingly endangered, natural resource. For example,
former President Carter noted in his Environmental Message
of 1977 that:

(t)he lasting benefits that society derives from

wetlands often far exceeds the immediate advantage

their owners might get from draining or filling them.

Their destruction shifts economic and environmental

costs to other citizens . . . who have no voice in the

decision to alter them.

An economic analysis of the quantifiable values of a
natural coastal marsh wetland system in the United States,
conducted by the noted ecologists J. Gosselink and Eugene
Odum, determined that, based on "tangible resource
properties," and irrespective of aesthetic values, the
monetary "value of an intact (wetland is) calculated to be
$82,940 per acre."¥

Because of such natural and fiscal wvalues, the EPA has

sought a reduction of "at least 50%"® in the amount of
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wetlands lost in the Pacific Northwest each year.

Federal /State Responsibilities Under Section 404

Oregon's statewide plan is considered to be more
comprehensive in its regulation of wetlands than is required
by federal law under Section 404 of the 1972 Clean Water
Act. Most notably, it requires full review by the Oregon
Division of state Lands (DSL) of any wetlands covered by the
national permitting system, resulting in a greater degree of
regulatory enforcement than exhibited by the US Army Corps
of Engineers (COE).89

Section 404 is the primary means of wetland protection
at the Federal level, although aimed at ensuring water
gquality, and not wetlands management per se. It states
that:

from a national perspective, the degradation or

destruction of special aquatic sites, such as . . .

wetlands, is considered to be among the most severe

environmental impacts covered by these guidelines.

The guiding principle should be that degradation or

destruction of special sites may represent an

irreversible loss of valuable aquatic resources.

All activities permitted by the Corps of Engineers in
Oregon, which would result in the discharge of fill or other
dredged material into United States waters, are reviewed by
the US Environmental Protection Agency's Region 10 office in

Seattle to ensure conformity with Federal water legislation.

Policy guidelines for the region follow those contained in
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the agency's Statement of Policy on Protection of Nation's

Wetlands (38 FR 10834, March 10, 1973).”
To ensure that the existing quality of a natural
wetland is maintained, the EPA seeks to:
minimize alterations in the quantity or quality of the
natural flow of water that nourishes wetlands and to
protect wetlands from adverse dredging or filling
practices, solid waste management practices, siltation
or the addition of pesticides, salts or toxic materials
arising from nonpoint source wastes and through
construction activities, and to prevent violation of
applicable water quali%y standards from such
environmental insults.’
Administrative responsibility for state waters is
delegated to the Division of State Lands through the

"Removal-Fill Law.""
The Oregon Removal-Fill Law

Designed to "conserve, protect and manage Oregon's
water resources for the benefit of present and future
generations,"94 the law was enacted in 1967 to control
removals, and updated in 1971 to include fills. State water
resources are defined as including "all natural waterways,
including wetlands;"® permit requirements apply "only up to
thg line of non-aquatic vegetation of wetlands."”

The Division of State Lands reviews all applications
and issues permits to remove or fill within these waters.

In deciding whether or not to approve a particular permit,

the agency considers several general criteria, including
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public need, alternatives to the project, and the potential
effects to the viability of the affected wetlands site.

Oregon recently proposed to the US Environmental
Protection Agency that the DSL assume control of the '404'
program from the US Army Corps of Engineers, for non-
navigable waters and adjacent wetlands.” 1If allowed,
Oregon will become the second state in the nation to be
delegated such authority.”®

Such a suggestion is favored by Ralph Rogers, Regional
Wetlands Ecologist for the EPA in Portland. He perceives a
lack of "environmental ethics" in the Corps, limiting the
agency's ability to perform an adequate environmental impact
evaluation on a project, and considers the Corps to be more
concerned with "how fast the applications can be processed
and the permits issued,"” than with wetland protection
measures.

One concern he has with the state's assumption of the
'404' program, though, is that it is still subject to the
political power of the governor over the DSL, leaving it's

e Also of

effectiveness dependent upon "personalities.
concern is the fact that 98 to 99 percent of the
approximately 1,000 fill permits filed each year are
routinely approved, because "(t)he state doesn't want

wetlands regulations to deter developers."'"
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Goal 5 and the Wetlands

Paul Ketcham, Senior Planner for 1000 Friends of
Oregon, believes that Goal 5 (Open Spaces, Scenic and
Historic Areas, and Natural Resources) is not protecting
wetlands, and recommends that the LCDC look at this issue in
depth.

He advocates a change either in policy, or in the
regulatory role at the Oregon Department of Land
Conservation and Development, and considers this a
complicated issue due to the multiple layers of jurisdiction
involved in the planning process. According to him, 1000
Friends of Oregon would prefer that DSL take the lead, at
least in the rural areas of the state, and that the State
legislature appropriate sufficient funds to assist local
governments in improving wetland identification abilities.!®

Paul Ketcham notes that Goal 5 neither requires
protection of upland habitats, nor the establishment of
buffers along wetland areas, although it does require
"impact areas" to be identified (a practice rarely
followed). In his opinion, the lack of a comprehensive
wetlands inventory, as well as a failure to consider the
cumulative impacts of continued wetland losses, make local
identification and enforcement efforts difficult.'®

He also finds fault with the lack of specific criteria

to be used by local governments when weighing development
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versus protection of a wetlands area, since the generalized
standards and the lack of trained staff at the local level
often result in insufficient detail and information to
support their decisions.

Don Oswald at LCDC agrees with Ketcham's assessment of
the goal's failure to adequately protect natural wetlands,
stating that Goal 5 has a "lot of process, but not much

nl%  ge adds that the goal is too ambiguous in

specificity.
both substance and in its application by state agencies.

In his view, Goal 5 should not be considered an overall
management program, but rather, a series of integrated
pieces which need to be looked at together. He added that,
although LCDC began the process of including wetlands in
periodic reviews 1-1/2 years ago, it is "still in limbo,"Ias
and tied down.

Development-oriented decisions at the local level often
do not include Federal and state regulatory requirements,
nor do local governments have the specialized personnel
necessary to properly identify significant wetlands. Thus,
there is an ongoing need for the public and governmental
agencies to become involved in the identification of
wetlands.

Both Paul Ketcham and Don Oswald feel that there is no
coherent policy at the LCDC-level as to what should be

included in the comprehensive plan regarding natural
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resource lands, nor is there much interest in strengthening
wetlands protection, and so, responsibility continues to be
left at the local level for coordination of wetland-use
plans. Ketcham noted that LCDC has given a low priority to
resolving Goal SFdifferences, and has no staff member
currently assigned to this area.'®

Ralph Rogers at the EPA feels that the Division of
State Lands has abdicated responsibility for wetlands
protection by leaving it to the counties and LCDC to develop
and implement resource protection programs under Goal 5,107
He considers a major weakness of Goal 5 to be the degree of
discretion left to local officials, who often prefer
multiple use over protection of wetlands (the Jackson-
Frazier wetlands in Benton County being considered an
excellent example).108

Whether a particular wetland site is identified and
protected depends most often on the motivation of the local
officials, or the degree of public concern expressed.
Administrative guidelines in the goal allow social and
economic considerations to justify development if they
outweigh environmental concerns.'?”

Rogers concurs that the DLCD fails to see the current
situation as a serious problem, and considers "two state
agencies (DLCD and DSL) using separate definitions to be

y110

inconsistent.' In his view, this dichotomy has resulted
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in incomplete inventories at the local level, a situation
compounded as many communities use the more stringent
criteria to administratively delineate areas as
"insignificant," and thereby, preclude environmental

protection requi;:'ements.111

A Wetlands Inventory

The lack of a comprehensive statewide inventory of
wetlands is considered to be a major weakness of Oregon's
programs, according to Ken Bierly, Wetlands Specialist with
the Division of State Lands.!” He noted that the closest
thing at the present time lies in the fill-and-permit
records at DSL. Until quite recently, protection was not a
high priority, and "the state's policy was to drain wetlands
and convert them to agricultural uses“n3, an approach which
has resulted in only isolated parcels remaining of these
significant natural resources.

Although Goal 5 requires all freshwater wetlands and
"water areas" to be inventoried by local governments as part
of their comprehensive plans, and Goal 16 (Estuarine
Resources) mandates that estuaries and "associated wetlands"
will be recognized and protected for their unique

nlld

"environmental, economic and social values, there is no

uniform statewide definition to be used by local governments

in identifying a wetland.'?
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Agency Definitions of Wetlands

Instead, there are currently several possible
definitions that local planners may use to document the
presence (or absence) of wetlands (Appendix C). They

include:

(1) The first, used by the LCDC in its review of the
local plans, where excess water is the dominant
factor;

(2) A second, favored by the DSL and the US Army Corps
of Engineers, which is more regulatory in nature.
It requires the land to be submerged under water
long enough each year to produce soil and
vegetation particular to an agquatic environment;
water, soil, and plants must all be found to be
considered a wetland;'' or

(3) The broader biological and ecological definition
preferred by the US Fish and Wildlife Service. The
main difference from those used by the DSL and COE
lies in the fact that the presence of any one of

the characteristics (hydrology, soil or
vegetation) can gqualify the site as a wetland.

118
The first two classifications are primarily regulatory
in nature, whereas the third is a comprehensive biological

 Because of its more liberal interpretation,

definition.”
the USFWS also includes non-vegetated sites as wetlands,
such as tidal mud flats, making it "more inclusive and more
sensitive toward the natural processes that occur in water-
dominated areas."'?®

Each of the agencies involved in wetland management in

Oregon develops policy recommendations, in part, by using

the same primary reference sources. Among the more
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important are Wetland Plants of the State of Oregon and the

recently-released National List of Plant Species that Occur

in Wetlands: 1988 National Summary, both published by the US

Fish and Wildlife Service for use in identifying wetland

vegetation, and The Hydric Soils of the State of Oregon, the

US Department of Agriculture's guide for wetlands soils

identification.'®

Variances in policy and management applications arise
from the different levels of emphasis each agency places on
certain characteristics of wetland areas. The state's
failure to specify a single standard in the statewide plan
has complicated efforts at successfully monitoring the
condition of the remaining wetlands and riparian habitats.

Each of the definitions in use by the regulatory
agencies includes vegetated wetlands, accounting for almost
93% of the total acreage in the nation (another 4% is
classified as open water ponds, leaving only 3% as non-
vegetated lands, including coastal mud flats, beaches, and
shores). Thus, the issue should not be the differences in
defining a wetland; rather "it should be the differences in

the field application of the definitions."!'#

The National Wildlife Inventory

As a possible first step toward development of a

uniform wetland database, the US Fish and Wildlife Service
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recently released a partial list of significant wetlands

throughout Oregon to be included on the National Wetland

Inventory.12

* This project is approximately 55% complete for

the state, with another 20% to be added during the 1989-90

fiscal year; mapping resolution is primarily at a scale of

1:24,000."%

Lands contained on the NWI are identified by use of a

biological definition, and are ecologically similar. Five

"gystems" of wetlands are identified:

(1)

(2)
(3)

(4)

(5)

Marine lands, exposed to waves and currents, and
dominated by tidal forces;

Estuarine, partially enclosed by land;

Riverine, which includes all wetlands within
a freshwater channel;

Lacustrine, associated with permanent lakes and
reservoirs, and intermittent lakes and tidal lakes
with ocean-derived salinity of less than 0.5%;

Palustrine wetlands, including all non-tidal sites
dominated by trees, shrubs, emergent mosses or
lichens (marshes, swamps, bogs, fens, meadows, and
prairies).

Individual sites are differentiated by morphology and

hydrology,

stream gradient differences.

and can be further subdivided by tidal flow and

125

Unfortunately, the NWI omits many areas that are less

than 4 acres in size, and does not distinguish many of the

forest wetlands from forested uplands, nor those in urban

areas, where the problem is especially severe. The lack of

a high-resolution scale, and its generalized locational



52

data, limit application of the NWI as an effective tool at
the local planning level.'®

The main advantage of the National Wetlands Inventory
for city and county governments lies in its establishment of
a preliminary database of wetlands at the local level, based
on biological and ecological criteria, something that Paul
Ketcham, with 1000 Friends of Oregon, advocates.'” What he
considers essential for the goals to become more effective
in protecting wetlands is an inventory of remaining natural
wetlands on a scale suitable for use at the local level, yet
comprehensive in its identification of areas to be
protected.

To undertake such a project on a statewide basis would
require a significant amount of funding, as well as the
hiring of specialized personnel, primarily biologists, at
the local level. It would also require a recognition that
funding a wetlands protection program is as vital as any
economic development program, in terms of return to the

community.

The State Wetlands Management Work Group

Since proponents of a more liberal policy in wetlands
management argue that economic growth at the local level has
been frustrated by adherence to the goals, the Division of

State Lands formed a working task force in July 1988, to
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examine the issue. The group is made up of representatives
from state and local governments and resource-management
agencies, and environmental groups.

Members are charged with the goal of documenting the
impacts of residential and agricultural growth on existing
wetlands in Oregon, and the effects of Goal 5 in regulating
such development. A final report is to be issued in early
1989, which will provide regulatory and administrative
recommendations for wetlands management throughout the
state.'®

Vic Affolter, Director of the Tillamook Department of
Community Development, and a member of the Wetlands
Management Task Force, contacted all thirty-six county
planning directors in August 1988, and solicited feedback
regarding local experiences with implementation and
enforcement of Goal 5 policies and wetland issues (Appendix
D). Twenty-six counties responded, representing 72% of the
total,™®

Initial results indicate that counties have had a
variety of experiences in identifying and developing wetland
protection packages within their jurisdictions, and further,
the time-frame in which individual local plans were first
acknowledged by LCDC played an important part in the degree
of variance (Figure 2).

An overwhelming consensus was expressed for additional
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Figure 2. Goal 5 and Local Wetland Inventories (1988)

Irwentory completed (50.2%8)

Partial ly completed (20.6%) ?

Source: Vic Affolter, Director, Department of Community

Development, Tillamook, Oregon, September 26, 1988.
protection measures if the counties do "not have to
administer (the) requisite regulations,"' and have the
opportunity to defer to the state or Federal government
forsite-specific determinations.

A major weakness of the current Goal 5 statutory
requirements lies in their "reactive" approach to specific
site proposals or alterations. This often leads to
inconsistencies with local comprehensive plans, according to

Vic Affolter and Lorna Stickel, also a member of the
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Wetlands Management Task Force.

Based on the responses provided by the county planning
departments, both feel that a new approach in regqgulating
wetlands is necessary. They consider it essential that a
regulatory process be developed by which:

property owners and perspective buyers can determine in

advance if they have a regulated wetland on their

property and the extent to which they can alter that
wetland, if at all.'™

To address this area of concern, the task force has
recommended that the state provide the remaining funds
needed (approximately $100,000) to complete the National
Wetlands Inventory in Oregon. Ken Bierly, Wetlands
Specialist at DSL, feels that this information should then
be integrated into the state Geographic Information System,
and made available at the county level, by adapting it for
use on county tax assessors' maps and records.'®

In meetings held with the Wetlands Management Task
Force and DSL, several unresolved issues were identified,
including a lack of resources and expertise in identifying
significant wetlands at the local level. Most of the non-
urbanized counties do not have the financial, technical, or
political capabilities to enact and manage comprehensive
wetland protection programs, leading to an urban/rural split
in administration.'®

As part of the proposed new wetland management policy,

the task force is examining implications of the state taking
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over the wetlands inventory program, thus preempting the
counties identification role. However, increased
responsibilities would be delegated to the local governments
to regulate all wetland activities beyond dredge and fill
operations.

In addition, the proposal by DSL to assume the
permitting powers now assigned to the US Army Corps of
Engineers, and increased coordination with the US
Environmental Protection Agency on regional permitting
procedures and wetland interactions, would allow Oregon to
develop a highly integrated system of wetland management and

enforcement policies.'®

Local Efforts in Wetland Management

Although the state has yet to initiate a comprehensive
wetlands protection program, there have been successful
initiatives toward development and implementation of wetland
identification programs at the local level. Two of the more
notable have occurred in the metropolitan Portland and

Eugene areas.

Lane County

The Lane Council of Governments, along with the cities
of Eugene and Springfield, contracted with a biologist in

the spring of 1988 to assist in identifying and inventorying
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wetlands throughout the west Eugene metropolitan area.
Undertaken as part of the periodic update of its land use
plan, Eugene is also developing mitigation policies and
measures to monitor replacement wetlands.

Kenny Stine, L-COG project manager, said that the
$15,000 allocated for the inventory could present a
financial problem for local governments. He noted that
funding for a similar project would depend upon local
priorities, and added that L-COG was hoping for some
assistance from the Corps of Engineers or the DSL. ™

The need for a comprehensive local wetlands inventory
was made quite clear recently when:

(t)he future of industrial development in . . . Eugene

(was) swamped by the discovery of substantial wetlands

that fall under federal and state protection for their

wildlife and plant habitats.!

Large areas of vacant land in west Eugene, which had
been identified previously as suitable for industrial
development, were now found to possess significant wetlands
which threaten to disrupt the city's plans for industrial
expansion (as has already happened to one company, Spectra-
Physics, Inc.).

What has made the situation particularly frustrating
for Spectra-Physics was the encouragement that it received
from city officials to develop at its particular location,

in order to help promote economic development on the west

side of Eugene. Unfortunately, the city failed to determine
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whether the site contained any wetlands, and it was not
until the initial stages of the inventory mapping project
that more than six acres of wetlands were discovered by
Esther Lev, the biological consultant hired by the metro
government .

Altogether, 760 acres of wetlands have now been
identified in west Eugene, of which 120 are currently
protected as natural resource areas along the Bertelsen
Slough and Willow Creek (the remainder is zoned for
industrial or commercial use).'® Ken Bierly, Wetlands
Specialist for the Division of State Lands, stated that the
DSL is aware of "the circumstances they (Spectra-Physics)
find themselves in and will act accordingly.“139

He noted that lands annotated in the inventory were
identified through the more comprehensive US Fish and
Wildlife definition, using vegetation as an indicator, and
added that the DSL had not made a final decision as to the
significance of this particular site.

The Division of State Lands and the Corps of Engineers
are responsible for issuing any necessary permits for the
proposed development onto the wetlands, and mitigation would
be required for any lands lost on an acre-for-acre basis.

To do so, the city planning staff estimates that it will
cost $240,000 to replace the wetlands on which the company

intends to expand.!®
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Scientific Resources, Inc., an environmental consulting
corporation based in Lake Oswego, Oregon, is assisting
Spectra-Physics in obtaining permits for the proposed fill
activity, and in delineating and evaluating the wetlands
site for mitigation purposes. The firm is also working with
the Lane Council of Governments in developing a regional
wetland management planning program, which would ensure the
"compatibility of Spectra-Physics (and future) mitigation
plans with regional needs."#

Policy advice for the wetlands inventory is provided by
a Natural Resource Advisory Committee, which appears to be
"pro—development"142 in membership. After adopting an
implementing ordinance, the committee will review the map
and a report on each of the sites in the inventory, and
determine which wetland definition is to be used in
compiling the inventory; preliminary indications are that
the committee will rely upon the Corps of Engineers
definition, rather than the more extensive US Fish and
Wildlife Service one.'®

To assist Eugene in ascertaining the environmental
value of each of the identified wetland sites, the EPA
recently awarded the city a $50,000 grant, the first of its
kind in Oregon. Steve Gordon, Senior Program Manager for

the L-COG, stated that the funds will be used to establish a

pilot program for preserving freshwater wetlands, and to
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delineate more precisely the boundaries of the 760 acres of
wetlands found during the initial inventory process, since

most of the sites lie on land already zoned for industrial

use. '™

The funds will be used to hire biological consultants
to further examine those wetlands found, in terms of
hydrology, soil composition, and vegetation characteristics.
Upon completion (sometime in the fall of 1989), the data
will be used to demarcate wetland areas to be protected from
residential and industrial development.

The Director of the Department of Land Conservation and
Development, James Ross, feels that such a program could
prevent a "major environment versus economy battle in
Oregon. Dealing with wetlands issues in advance can help
resolve (the) conflict"'® between economic development and
growth, and environmental protection efforts.

Enhanced protection for wetlands could also be offered
through adoption of a new Natural Resources zone for lands
with biological or recreational significance. Eugene voters
turned down a proposed ordinance to create such a zone in
November. Stimulus for the new zone arose after the City
and the University of Oregon announced plans to develop a
research park on riparian lands within the Willamette
Greenway, despite evidence that the facility could be

located elsewhere with less adverse impact to the
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environment.

A draft ordinance to create a "Natural Resource Overlay
Zone" has recently been completed for consideration by the
Eugene City Council. Based upon a study of similar
ordinances in other urban areas in the Northwest, the draft
follows the general outline of Portland's program, which is
designed to regulate site development, rather than
prescribing limitations on land-use.!

Three natural resource overlay zones are defined,
taking into account variances in the level of protection
necessary for individual wetland sites. The Open Space Zone
allows development if compatible with the natural
environment of the area; limited development is permitted in
Conservation Zones; and no development is allowed in the
third category, Natural Resource Protection Zones, which are
considered to be lands with "such significant value that
development would have a detrimental impact."147

A transitional zone, extending from 25-50 feet in
depth, would also be established adjacent to each of the
overlay zones, in order to provide a protective buffer
around the natural resource areas. In addition, the proposed
ordinance recommends that the City of Eugene adhere to the
more inclusive USFWS wetlands definition, rather than opting
for the more conveniently-administered Corps of Engineers'

definition.!®
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The City is also considering funding for a "wetland
bank,"149 similar to that recently enacted at the state level
(refer to the following subchapter on Recent Legislation,
page 68, for further information on the Oregon Wetlands
Mitigation Bank).

Lane County has also indicated a willingness to fund a
"mini-update" of the Metro Area General Plan, which would
target potential industrial sites in the Eugene-Springfield
metropolitan area. The land-use plan update, estimated to
cost around $20,000, would also identify those wetland areas
requiring protection under Federal guidelines, and thus,

excluded from commercial or industrial devea*lw::pment.150

Portland Metro Area

A second example of local initiative concerns the
Portland Metro area, where the City of Portland has also
been recently involved in updating Goal 5 of its plan.151
Illustrating the concern of city officials in developing an
effective wetlands management program for the metropolitan
area, an ad hoc group of interested urban planners and
officials requested that the University of Oregon's Bureau
of Governmental Research and Services examine problems
associated with Goal 5 at the 1988 Oregon Planning Institute
conference held in Eugene in September.

The Portland City Council also adopted a new set of



63

environmental regulations early in 1988, designed to balance
economic development needs with the protection of natural
resources, including wetlands and other bodies of water. To
be implemented through an "environmental concern zone"
classification, the new rules are designed to complement
development and brotection by creating two overlay land-use
designations.

The first, considered "conservation concern" zones, are
those where "important values have been identified,
but . . . development is permitted if done in such a way to
protect remaining resources and mitigate lost resources."'*
"Environmental natural" lands, the second designation, are
sites containing natural resources which have been accorded
a high value; development is limited in these areas.
Portland is expected to apply the new zone to several
industrial areas within the Columbia River Corridor.

Mike Houck, Urban Naturalist for the Audubon Society in
Portland, has also proposed an Urban Wildlife Refuge System
for the city, which would serve as a citywide wildlife
habitat. Such a reserve would be developed as part of the
comprehensive park plan for Portland, and would "guarantee
land preservation"153 in the metropolitan area.

While the concept has potential as an apolitical tool
to be used by cities in the management and use of natural

resource lands within their boundaries, it has not been
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integrated into Ehe statewide land use process, which Houck
considers "too political.“154 Correctly used, wildlife
habitat designations could serve as a vehicle for cities to
"effect protective ownership"155 of lands remaining in a

natural state.

Mitigation of Wetlands

Associated with the lack of information on exactly how
much of Oregon's wetlands remain in a natural state is the
failure to undertake a systematic study of ecological
resources lost when native wetlands are converted to other
uses.

For example, a significant number have been drained and
converted to agricultural use, even though a federal study
for the US Environmental Protection Agency documented that
it was unprofitable to do so. According to their analysis,
which compared the total cost of draining, filling, and
grading wetlands, with the gross farm receipts generated by
farming on the converted land, the net cost to the farmer
exceeded $800 per acre,!*

When considering economic development proposals, local
governments will often permit a developer to mitigate
destruction of natural wetlands through construction of an
artificial one, or intensification (enhancement or

enlargement) of part of the existing one. In Oregon,
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mitigation policy is based on "types" of wetland, where
numeric values are assigned to the different types, and
multiplied by the total amount of available acreage for each
class, in order to derive a total value for replacement
purposes.®’

However, there is a lack of hard evidence on how
successful such replacements are, in terms of ecological

productivity and biological functioning.'®

A study
conducted under the auspices of the University of Exeter in
England found that, " (i)f accepted, the concept of
'mitigation' puts at risk all pristine wetland areas."'

The US Environmental Protection Agency is studying
mitigation compensation efforts at the Environmental
Research Laboratory in Corvallis. Mary Kentula, in the
wetlands research program, has compiled results and
recommendations into a policy paper currently undergoing
review at EPA, and expected to be made available to the
public in late 1988.%

At the present time, the EPA uses the Wetland
Evaluation Technique in the Pacific Northwest to determine
whether a restored or created wetland has succeeded in
developing natural biological functions. Probability values
are assigned to various functional characteristics of

wetlands, such as water recharge abilities, sediment and

erosion control, fish and wildlife potential, and
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recreation. Approval of mitigation measures, and monitoring
of replacement wetlands by EPA, is based upon a comparison
of the values of the original wetland versus those of the
new or expanded one. '™

A report prepared by The Nature Conservancy for the US
Department of Interior, regarding the need to preserve
diversity in natural ecosystems, found that:

(m) ost natural systems have been working in essentially

their present form for many thousands of years. On the

other hand, greatly modified, man-dominated systems

have not worked very reliably in the past and, in

significant respects, do not do so at present.m2

As Paul Ketcham noted, 90% of the Columbia River
estuaries are shown as having a natural designation, while
only 5% is shown as developable--however, there is no
information regarding the productivity of that 5%, as
compared to the 95% being preserved. It is possible that
the least productive wetlands are the ones being protected,
a matter of great concern when one realizes that almost half
of the tidal marshes, and nearly three-quarters of the tidal
swamps originally found along the lower Columbia River, no
longer exist because of human activities.!®

If Ketcham's concerns are valid, the state is
continuing to suffer a loss of productive wetland habitats.
He considers it a major weakness of Oregon's land-use

program that the state does not require consideration of the

cumulative impacts and losses suffered when a naturally
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functioning wetland is converted or replaced.
For Paul Ketcham, the following questions remain to be
answered by LCDC:
x 9 Are the total number of wetlands remaining the
same, or are mitigation efforts still resulting in

a continued loss?

2. What amount of time is required for an artificial
wetland to become productive?

< I How productive are the wetlands that are
artificially developed, in terms of productivity
and habitat?

Ken Bierly at the DSL feels that the recent enactment
of the statewide Wetlands Mitigation Bank will raise public
perceptions of the importance in identifying and protecting
wetlands, and allow the state to develop priorities for
wetland acquisition. His perception is that Oregon is now
providing greater emphasis in this area, especially in
freshwater wetlands.'®

Ralph Rogers, with the Regional EPA office in Portland,
disagrees, saying that he considers Oregon's mitigation
policy to be set up for coastal intertidal wetlands, and not
those in freshwater or subtidal waters.'®

Until such disagreements can be resolved, there will be
continuing reservations as to the effectiveness of the

legislation creating the Wetlands Mitigation fund, and

Oregon's commitment to protecting its endangered wetlands.
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ecent Legislation

The 64th Assembly of the Oregon State Legislature
passed several bills which strengthened wetland protection
from development. Two of the more important, in terms of
land development and wetlands, were House Bills 3382 and
3396.

House Bill 3382, enacted at the request of The Wetlands
Conservancy, and the Wetlands Management Innovation Project
at the Northwestern School of Law, created the Oregon
Wetlands Mitigation Bank revolving fund, to be used for the
improvement and protection of existing wetland habitats;'®
HB 3396, "Forestry Land-use Practices," requires the Board
of Forestry to ensure the protection of natural resources in
any timber project, including significant wetlands and
sensitive bird nesting, roosting and watering sites.

On the negative side, HB 2950, the "Omnibus Land Bill,"
restricted the definition of "wetlands," to exclude
privately owned land which had been artificially created
(manmade) after acknowledgement of the local government's

7 A second bill, which would

comprehensive land use plan.16
have weakened protection for wetlands, did not make it out
of committee to the floor for debate.

This bill, HB 2493, sponsored by State Representatives

Verner Anderson and Bill Markham, and Senator John

Brenneman, would have deleted wetlands from the definition
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of waters in Oregon subject to the fill and removal law.
Listed as wetlands in the proposed legislation were swamps,
marshes, bogs and similar areas flooded or inundated with
water, and supporting vegetation adapted for saturated soil
conditions.!®

Although HB 2493 failed to make it to the floor, it
further represents an ongoing attempt by some state
legislators to allow conversion of productive wetlands for

development, in spite of the increasing recognition of their

ecological and biological values.
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CHAPTER VI
ADDITIONAL AREAS OF CONCERN

Conversion of farm and wetlands for residential
development is a major problem in Oregon, despite
allegations by county officials, such as Lane County's Roy
Burns, who argues that "there are people who want to live
(on 20 acres of forested land), and we have to accommodate
it.""" aAbsent a determination by the LCDC as to what land
uses are excepted on farm and forest lands, the issues faced
by Lane County are going to recur as other counties undergo
their periodic reviews.

Supplemental conflicts concern (1) inconsistent
application of land-use regulations and permit process by
local governments, primarily at the county level, and (2)
increasing use of forest land, covered by the Forest
Services Act, and thus, excepted from control under the
State's Land Use Plan.

Studies by 1000 Friends of Oregon have shown that more
than 95% of the applications submitted between July 1985 and
June 1986 for new home construction in EFU zones were
allowed by county officials; an in-depth analysis of the
permitted exceptions documented that more than 70% were

170

improperly approved. In addition, a study of riparian
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lands in Eastern Oregon conducted by 1000 Friends in 1985
found that the Oregon Forest Practices Program failed to
protect such habitats, and the wildlife they support, from
commercial timber management and harvesting.”x

Subsequent studies by the Oregon Environmental Council
in 1987 found that continued intensive grazing, forestry,
and agricultural development have exacerbated the decline in
viability and natural functioning of riparian zones in
Eastern Oregon. The failure to require any consideration of
"the cumulative impact of the incremental removal of the

e"' in ongoing forest

tree canopy on the riparian zon
practices was considered to be a major deficiency of forest
land management programs in the state.

A large part of these problems can be attributed to a
political process which emphasizes "economic development" of
the land; Lane County is not alone is having routinely
issued permits for residential and commercial development on
rural lands prior to the Supreme Court's decision. The
situation is compounded by an administrative agency which
has failed to follow its own procedural requirements, and a
regulatory system dependent upon the judicial branch to
interpret the extent of its application.

In addition to the rural and wetland issues discussed

in the preceding chapters, there are other increasing

conflicts over land use in Oregon.
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Though Senate Bill 100 was intended to coordinate
planning efforts between the state and local governments, an
exception permits state agencies to disregard local plans
when implementing certain projects (best exemplified by the
Division of State Lands, which routinely does what it wants
in state forests). Fortunately, HB 2758, the "Coordination
and Rural Lands" bill, which passed in 1987, requires all
state agencies to be in compliance with local plans by
1991.17

In addition, the state government continues to exhibit
an increasing trend to overrule county governments, and
provide additional exceptions to the EFU goal, when a state
project is involved, such as the unsuccessful bid for the
Supercollider project. Senate Bill 389, "Siting of Super
Collider," provided full exemption for this project from,
not only the statewide land use goals, but also "the
jurisdiction of both LCDC and LUBA and from compliance with
any city, county or special district zoning requirements or
comprehensive plan."174

This same attitude was exhibited in the passage of HB
3092, "siting of Correctional Facilities" (1987 Oregon Laws,
Chapter 321). Enacted to remedy delays in the siting of
correctional facilities because of established land use
procedures, the bill effectively preempts communities from

avoiding or delaying construction of such projects through
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1990, when it will sunset.

Options under consideration for regulating development
subsequent to 1990 include (1) amending Goal 11 to require
that local governments consider "facilities of statewide or
regional significance" in their comprehensive plans, or (2)
mandating that special siting requirements for correctional
facilities be included in the land use statutes found in ORS
Chapter 197, 7

If enacted, local governments in targeted regions could
find themselves:

required to designate adequate size, location, and
service level to respond to the needs identified in the
state's corrections plan. LCDC would require that
local governments comply with the new requirements
within a year, based on the compelling necessity to
respond to urgent needs of the corrections system.176

Another area of conflict is rising along the Columbia
River area over passage of the Columbia River Gorge Scenic
Act of 1986. Enacted by the US Congress to provide a
protective mechanism for more than 285,000 acres in the
Columbia River gorge, the Act is a combined land-use
management project between the US Forest Service, and Oregon
and Washington states.

Advocates of the Act express concern over the role and
responsibilities given the US Forest Service in designating
permitted land uses in the designated scenic area, rather
than the US National Park Service, which is considered to be

nmore "environmental" in its outlook on land use.'”’



80

In addition, there have been conflicts between counties
and the Commission as to the proper application of land-use
planning laws in residential construction and subdivision
development in the gorge, although Oregon's local

governments are considered to be more stringent than those

in Washington state.!”™

In each of these areas of contention, local governments
and state agencies will find it necessary to recognize that:

Oregon's statewide planning program has not
resolved all the problems associated with (land use)
siting. It is not at all clear, however, that Oregon
faces a dramatic need for new laws or devices with
which to expedite the siting of . . . facilities.
Oregon should not rush to change its . . . procedures
until we know the extent and the causes of the
problem.1
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CHAPTER VII
CONCLUSION

The survival of man may depend on what can be

learned from the study of extensive natural ecosystems.
H. E. Wright (1974)

We are the custodians of life in the universe, and
the only plausible vector by which life may propagate
. . . (i)t is becoming clear that we cannot survive,
psychologically or physically, without the rich web of
other lives around us.

Frederick Turner (1988)

Although Oregon's land-use planning process may be
touted as one of the top ten in the nation in its protection
of the natural environment, there has been no systematic
mechanism established to measure the loss of wetlands and
agricultural lands throughout the state since 1973.7% while
residents may feel that they are being converted at an
increasing pace, or conversely, that there are sufficient
areas remaining in a natural state, the perception is often
based on examples of degradation and preservation at the
local level, which are then applied to the state as a whole.

Attempts are being made, however, to address some of
the problems discussed in the preceding chapters, primarily
through development and implementation of geographic

database systems, and land acquisition programs.
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Geographic Information and Data Collection

One of the major problems facing land-use planners
throughout Oregon is the lack of a centralized method for
the collection and review of the land use data contained in
the permit records provided by the local governments. In
addition, that data which is available in the county reports
is related solely to the use of Exclusive Agricultural
Zones, with each county responsible for preparing the
information in its own format.

Dr. James Pease, a Professor in the Department of
Geography at Oregon State University, attempted to obtain
state funding several years ago to establish a statewide
database system to correlate the information furnished by
the counties. He intended to compile the information in the
reports, currently stored in boxes in at LCDC in Salem, into
a geographically-based Land Use Evaluation Project, which
could provide a uniform method of tracking land use in the
counties.'®

Completion of such a geographic information system
would provide state and local officials with a comprehensive
overview of the extent of land-use conversions in the last
fifteen years. Despite the perceived need and value of such
a system, the proposal of $400,000 was denied for
insufficient funding.

As if to emphasize the importance of such a centralized
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data system in effective land management programs, several
state agencies are currently compiling their own systems.
For example, the Department of Environmental Quality is
digitizing a massive database on water quality in Oregon,
while the Columbia Gorge Commission is using the ARC-INFO
software program to determine optimal land uses.

Unfortunately, the data contained in these various
systems is not at a scale suitable for use by county and
city pl::mm_'rs.]82 The Division of State Lands has
recommended that wetlands data contained on the National
Wetlands Inventory be reduced in scale so as to be
applicable at the local level (using a scale of 1 inch = 400
feet) .'®

Wetlands

The Oregon Nature Conservancy (TONC) recently received
a $15,000 grant to initiate development of an aquatics
identification and locational system. The funds were
provided by the Conservancy's Regional Office as seed money
for a proposed three-year project to inventory important
wetland areas throughout the state, a project which is
expected to cost approximately $90,000.

If funded in full, TONC proposes to:

(1) Develop and implement a wetlands classification
system;

(2) Rank wetlands by type:

(3) Identify remaining areas of significance;
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(4) Add all such areas into the Natural Heritage
database, which is woefully lacking in information
on significant natural wetlands; and

(5) Develop a management program for the preservation
and protection of wetlands on private and state
lands.

Administration of the proposed project would be shared
jointly between TONC, the Oregon Division of State Lands,
and the Parks and Recreation Division. The DSL manages the
wetlands program in Oregon, and the Parks Division
administers the Land and Water Conservation Fund (LWCF)
program, which proponents advocate as the source of the
additional monies necessary to implement the project.

To date, the state has failed to allocate funds to
match those provided by The Oregon Nature Conservancy:
without adequate financing, The Conservancy is unable to
proceed with such an ambitious project on its own limited
resources.

However, the Parks and Recreation Division of the
Oregon Department of Transportation did recently implement
its own Wetlands Priority Plan. Developed in conjunction
with the DSL and the US Fish and Wildlife Service, the plan
was designed as part of the Statewide Comprehensive Outdoor
Recreation Plan. This priority list of significant wetlands
will be provided to counties for planning purposes, as well

as serve to identify and rank wetlands to be voluntarily

acquired by the state, through funds available from the
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Federal Emergency Wetlands Resources Act of 1986, PL 99-

645.'%
Secondary Lands

Dr. Pease contracted with LCDC in early 1988 to prepare
a Secondary Lands Model, which could be used to provide a
measurable means of identifying rural lands not well-suited
to agriculture. ' The model, completed in June after six
months of design and verification testing, compiled data
from soil, vegetation and tax lot maps (among others) into
new baseline evaluation maps.

The "Secondary Lands Draft Model" provides a means of
identifying and evaluating potential secondary lands in both
Eastern Oregon and the Willamette Valley, taking into
account regional variations in the types of soil and
agricultural operations found in different parts of the
state. Selection criteria is done by using mapping units
based on tax ownership lots of less than 20 acres in size,
adjacent to public roads or Urban Growth Boundaries, and
possessing soils considered to be low or medium in
suitability for crop production.!®

Blocks of land found potentially suitable for
development as secondary lands are then filtered through a
"past use test." Under this usage test, evidence of past or

current commercial agricultural operations producing a
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minimum annual income of $40,000 is required for the
property to be designated as primary, and therefore,

excluded from further development (Table 3).

TABLE 3. Summary of Secondary Lands

(1988)
County Total EFU Secondary Lands (acres)
and Forest Before Past After Past
Acres Use Test Use Test
Lane 968,969 17,748 5,834
Linn 800,000 22,229 20,453
Union 594,081 34,841 34,541°

5,907

®All qualifying secondary lands

bSecondary lands within 1/4 mile of a public use road

SOURCE: Dr. James R. Pease, Department of Geography,
Oregon State University, Corvallis.

Use of the land-use modeling program, and the resultant
maps, is intended to serve as an alternative to the typical
"seat of the pants" approach practiced by many communities,
by providing a standardized database of land types and uses

suitable for application at the local level.'®
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Funding

Failure by the state to fund a centralized data
information system comes in spite of the fact that many
consider the lack of such a program to be the major handicap
in accurately measuring the effectiveness of the goals in
protecting natural and agricultural areas throughout Oregon.

Dr. Pease noted that "there is not enough money"188
at the State level to develop and implement the type of
comprehensive database needed by local governments. What
would be necessary, to make such an information system
effective, is an extensive data collection effort at a scale
sufficiently detailed enough for county officials (such as
one based on tax lots).

In fact, the situation has not really improved since a
report issued in 1979 by the Oregon 2000 Commission found
that:

(t)he state has more to do in developing information

about what is occurring in the state, analyzing the

effect of what is occurring and making that information
known. Examples of what we need to know but do not

know are numerous . . . what future population size the
cities and counties of Oregon are planning and spending
for . . . how much of the water from our rivers and

streams is already spoken for and reserved for all time
. « « how much farmland is being lost to urban
development . . . part of what we need is more
organization of the information already collected.

Without an effective way to transmit the
information we can never be sure that state and local
agency actions are working toward the same ends.’

Almost a decade later, this information gap remains
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largely unaddressed.

Land Acquisition and Taxation

There are ongoing efforts within the state, however, to
address land-use conflicts through the purchase of
ecologically-sensitive lands, such as those carried out by
The Oregon Nature Conservancy, and through special tax
incentives.

For example, TONC is scheduled to receive a grant for
$11,000 for the acquisition of wetlands in Oregon, as part
of a negotiated settlement between the Oregon Chapter of the
Sierra Club and Electronic Controls Design, a company based
in Mulino. The Sierra Club Legal Defense Fund sued ECD when
it was found to have violated its discharge permit 253 times
between September 1982 and April 1988. If approved by the
court, ECD will pay an additional $34,000 to various
environmental organizations for public education on riparian
zone improvements and related water-use issues.!®

Paul Ketcham, Senior Planner for 1000 Friends of
Oregon, also feels that it is necessary to go beyond the
regulatory framework to preserve endangered farmlands and
wetlands, and supports the development of tax incentive
programs "so that monetary incentives exist for property
owners to maintain wetlands in natural conditions."'”! He

considers the agreement reached between The Oregon Nature
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Conservancy, the City of Eugene, and private landowners for
managing the Willow Creek wetlands to be an ideal model,
where deed restrictions and density limitations have been
effectuated to ensure preservation of the area.

Another approach is exemplified by the Riparian Tax
Incentive Program, enacted in 1981, and administered by the
Oregon Department of Fish and Wildlife. Property tax
exemptions are given to private landholders who agree to
maintain or improve riparian lands on their property.
However, a study by the Oregon Environmental Council in 1987
found that this program apparently has not provided the
degree of financial compensation necessary for wider

involvement, and it recommended that additional

"(i)ncentives . . . be developed in consultation with the
agricultural community."'?
Recommendations

As the information in this manuscript indicates, the
passage of Senate Bill 100, and its subsequent amendments,
has done much to promote orderly growth in the state's urban
areas, while attempting to maintain the ecological and
biological diversity of natural resource lands. It has not,
however, represented a panacea for preventing or overriding
evidence of mismanagement at the county level.

Land use planning occurs within a political framework,
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and is, therefore, subject to pressures from divergent
groups in the community. In order to ensure conformity and
equality in regulating development, it is essential that the
state and local governments cooperatively develop an
inventory of primary resource lands, and once identified,
actively work towards protecting these sensitive and
endangered lands.

Training should be implemented at the local level,
which would instill a recognition and appreciation of the
need for a balanced resource management program. This
course of action would help ensure that development projects
consider, not only the economically "tangible" values often
associated with new jobs and industries, but also the very
real benefits of resource preservation to the city or town.

Too often, local officials will afford great weight to
the promises of new jobs and increased tax revenue often
associated with urban and industrial growth, yet fail to
consider the associated costs of natural resource
replacement and loss to the community. Proper consideration
of such costs will provide a true "cost-benefit ratio,", and
may often outweigh the perceived economic benefits.

What is necessary in Oregon now, for those concerned
with land-use planning and applications, is an enhanced
degree of awareness at the state and local levels, which

would accord to the preservation of our farms and wetlands,
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the same values (social and economic) that are attributed to
their exploitation.
The comprehensive Oregon statewide land-use goals

provide a starting point.
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APPENDIX A

OREGON'S COMPREHENSIVE STATEWIDE PLANNING GOALS

(Adopted December 27, 1974)

Goal 1: Citizen
Involvement

Requires local governments
to provide opportunities for
public input and
participation in developing
the local plans, and the
establishment of a local
oversight committee to
encourage citizen
involvement.

Goal 2: Land Use Planning

Requires all local plans
to follow certain
procedures, and to be based
on a factual database of
various land-use elements.
Also requires each city or
county to have ordinances in
place to zone land and
regulate subdivisions, in
order to implement the
goals.

Goal 3: Agricultural Lands

Very precise in its
definition of what
constitutes "agricultural
land," using soil
classifications. Recognizes
the economic value of
farmland to the state.
Requires all local
governments to inventory and
"preserve and maintain" any
such identified lands
through zoning and

regulations; a companion
statute defines the
exceptions permitted in an
Exclusive Farm Use (EFU)
zone.

Original exceptions
included commercial
activities in conjunction
with a farm use; mining;
parks, golf courses and
campgrounds; commercial
utility facilities; and
single-family homes (among
others), if compatible with
farm use, and in compliance
with other conditions set
by the local government.

A continuing increase in
exceptions allowed on EFU
lands is creating many of
the problems facing Oregon
land-use planners in 1988,
as discussed in this paper.

Goal 4: Forest Lands

Similar to Goal 3 in its
precise definitions and
requirements, this goal
requires policies and
ordinances that "conserve
forest lands for forest
uses." Unlike Goal 3,
however, there is no
complementary statute
listing permissible
exceptions.

Goal 5: Open Spaces,
Scenic and Historic Areas,
and Natural Resources



Twelve resources are
protected by definition;
missing by name are wildlife
habitats, mineral resources,
wetlands and waterways. Sets
up a goal to inventory
specified natural resources
in an area, and to assign a
value to that resource.

If found to be a
significant resource, the
local government can 1)
preserve it; 2) allow a use
considered to be more
important, even if the
resource will be harmed; or
3) implement a balance
between development and
protection of the resource.

It is up to the local
government to evaluate and
adopt the preferred
alternative.

Goal 6: Air, Water and
Land Resources Quality

Requires consistency
between local plans and
state and Federal
regulations in such areas as
air quality and ground-
water pollution.

Goal 7: Areas Subject to
Natural Disasters and
Hazards

Permits development in
areas with natural hazards,
such as floodplains or on
steep slopes, subject to
safeguards (such as
floodplain zoning).

Goal 8: Recreation Needs

Requires each community to
assess its recreational
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needs, and to address them.
A revision of this goal in
1984 included standards for
destination resorts, which
were also added as an
allowable exception to
EFU's in Goal 3.

Goal 9: Economy of the
State

Oriented toward
diversification of the
state's commercial and
industrial base; requires
an inventory by each
jurisdiction of available
land for commercial and
industrial development.

Goal 10: Housing

Requires that housing be
available to meet varying
income needs and desires
(single-family detached,
multifamily and mobile
homes, for example).
Prohibits discrimination in
housing through a companion
statute.

Goal 11: Public
Facilities and Services

Intended to ensure that
adequate services were
available to meet a
community's growth needs
and capacities; services
include sewage, water,
police and fire protection.

Goal 12: Transportation
Aim is to provide a
convenient and accessible

transportation system.

Goal 13: Energy



Emphasizes conservation of
energy in development.

Goal 14: Urbanization

Each city must now
establish an Urban Growth
Boundary (UGB), which will
identify and separate urban
and rural agricultural land
uses. Services are to be
provided only within the
UGB, and not outside, thus
channeling growth inward,
and limiting urban sprawl.

Lists seven factors to be
considered in designating a
UGB, and four criteria to be
considered for converting
resource or agricultural
land to urban use.

(Adopted December 6, 1975)

Goal 15: Willamette
Greenway

Continues to recognize the
value of the Willamette
River, and its adjacent farm
lands and open spaces.

Administration policies
for the 150-foot greenway
buffer that extends along
both sides of the Willamette
River, from Dexter Dam and
Cottage Grove, to the
Columbia River (a distance
of almost 300 miles).

(Adopted December 18, 1976)

Goal 16: Estuarine
Resources

Classifies the 22 major
estuaries into four
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management categories:
natural, conservation,
shallow-draft development
and deep-draft development,
based on maximum potential.
Lands uses are regulated
under each management
classification.

Goal 17: Coastal
Shorelands

Applies to a specified
area, between the ocean
beaches and the Coastal
Highway (State Route 101).

Designates certain land
areas to be fully
protected, such as
saltwater marshes, and what
types of development are
permitted; also establishes
management plans for
resource areas within the
coastal shoreland.

Goal 18: Beaches and
Dunes

Sets standards for
building on coastal dunes,
and addresses the
drawdown of groundwater
from aquifers, and
alterations to the dunes.

Goal 19: Ocean Resources

Regulates ocean dumping
and dredging, and the
discharge of waste into the
ocean. Primarily affects
state agencies.

Source: Oregon Land
Conservation and
Development Commission,
Salem, Oregon.
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APPENDIX B

A SAMPLING OF NATIVE OREGON WETLANDS

Klamath Marsh (23,000 acres, Klamath County)

Privately-owned marshlands, in process of being
acquired by The Nature Conservancy (TNC). Contiguous to the
Klamath Forest National Wildlife Refuge (NWR), and the
headwaters of the Williamson River. Habitat for thousand's
of waterfowl, including sandhill cranes, and both a nesting
and migrating habitat for Canada Geese and numerous duck
species.

Warner Basin (14,000 acres, Lake County)

Privately-owned marshlands, also being acquired by TNC.
Adjacent to the proposed 30,000-acre Warner Potholes Area of
Critical Environmental Concern (ACEC). Mosaic of emergent
marshlands and wind-sculpted dunes provide habitat for up to
50 species of migratory waterfowl, including the white
pelican, white fronted and snow geese, whitefaced ibis and
the long-billed curlew. Threatened by headwater
impoundments and diversions to meadowland in the South
Warner Valley.

Clear Lake Ridge (3,000 acres, Wallowa County)

In process of being acquired by TNC. Grasslands and
lakes.

Ebell Creek (Baker County)

Private gift to TNC. Preserve-quality riparian
community.

Williamson River (1,100 acres, Klamath County)

In process of being acquired by TNC. A 3-mile stretch
of river just south of the Klamath Marsh.

Blind Slough Swamp (1,000 acres, Clatsop County)

Spruce and cedar swamp on the Columbia River near
Astoria.
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Crump Lake (6,000 acres, Lake County)

Owned by State/private/BLM. Lake, marsh and upland
complex supporting nesting waterfowl (white pelicans, Canada
geese and several species of ducks). Also supported are
sandhill cranes and shore birds, as well as antelope, mule
deer, and mountain sheep. Threatened by drainage and
agricultural development.

Darlingtonia Serpentine Seepage (3 acres, Josephine County)

Private ownership. Serpentine marsh area, possessing a
unique endemic flora and fauna (very rare). Grassy glades
adjacent to the National Forest boundary. Threatened by
real estate development.

McFaddens Marsh (350 acres, Benton County)

All of the swallows that inhabit the Willamette Valley
are found here, along with occasional Vaux's swifts and
purple martins. Traditional wintering-over area for
Dabbling ducks and dusky Canada geese. Recommended for
inclusion into the William L. Finley National Wildlife
Refuge.

Bastendorf Bog (10 acres, Coos County)

Managed by TNC. Coastal sphagnum bog containing
largest population of Giant Western Bog Lilies (under
consideration for Federal listing).

Lower Table Rock/Kelly Slough (207 acres, Jackson County)

Acquired by TNC for inclusion into the Jackson County
Bear Creek Greenway Project. Beautiful bayou-like channels
and sloughs. Habitat for Northern bald eagles and a great
blue heron rookery on the Rogue River.

Metolious River Preserve (7.5 acres, Jefferson County)

Private gift to TNC. Woodland and spring-fed river
surrounding a pristine island. Bog and virgin mixed
coniferous forest. Western tanager, goshawk, MacGullivray's
warbler, Harlequin duck, and river otter all sighted here.

Gold Lake Bog (4 acres, Lane County)

Managed by the US Forest Service. Sphagnum bog lakes,
now part of the Three Sisters Wilderness Area.
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Cox Island (187 acres, Lane County)

Managed by TNC. Salt marsh island in the Siuslaw River
near Florence. Excellent salt marsh shorebird and waterfowl
habitat.

Rain River (141 acres, Tillamook County)

Acquired by TNC, and managed as a waterfowl habitat by
the Rain River Preserve Committee. Coastal salt marsh,
freshwater sloughs, and marshlands.

Sandy River Gorge (410 acres, Multnomah County)

Managed by TNC. Six miles of riparian wildlife habitat
along the Federally-designated Wild and Scenic Sandy River.
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APPENDIX C

DIFFERENCES IN FEDERAL WETLANDS DEFINITIONS

Emergency Wetlands Resources Act of 1986 (PL 99-645)

Defines a "wetland" as having a predominance of hydric
soils, and inundated or saturated by surface or groundwater
frequently enough to support a prevalence of hydrophytic
vegetation typically adapted for life in such conditions.

Swampbuster Provision--Food Security Act of 1985
(PL 99-198)

Wetlands are considered to be the same as those
identified above, excluding "converted wetlands."

US Fish and Wildlife Service (adopted 1980)

Includes transitional lands between aquatic and
terrestrial ecosystems with water at or near the surface,
and containing one of the following: (1) supports
predominantly hydrophytes at least part of the year, (2) the
substrate is predominantly undrained hydric soil, or (3) at
some time of the growing season, the nonsoil substrate is
covered or saturated with water. Includes non-vegetated
lands, such as tidal mud flats and rocky beaches and shores.

US Army Corps of Engineers (published in the Federal
Register, 1982)

Flooded or saturated lands which support vegetation
typically found in saturated soil conditions. Includes
swamps, marshes, bogs, and similar areas as wetlands.

US Environmental Protection Agency (published in the Federal
Register, 1980)

Uses the same definition as the Corps of Engineers.

SOURCE: US Department of Interior, National Wetlands
Inventory National Coordinator, Washington DC, 1987.
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APPENDIX D

GOAL 5 AND WETLANDS MANAGEMENT

AT THE LOCAL LEVEL

Note: The following responses were provided by Planning
Directors of 26 counties in Oregon, out of 36 total. An
initial questionnaire was mailed August 2, 1988, and replies
were tabulated and made available for review on September
26, 1988. Numbers may not total 100%, due to a lack of
response to some questions.

1% The Goal 5 Administrative Rule requires that local
governments determine which wetlands are important
enough to be included on their plan inventory.

(a) 46.2% of the jurisdictions had completed such an
inventory in full at the time of their local plan
acknowledgement, and another 19% were partially
completed.

(b) Of the 26.9% who had not done so, 8 out of 10
counties still lack wetland inventories in their
comprehensive plans.

(c) The total amount of wetlands shown in the local
plans ranged from 0-31 sites per plan, with a
maximum of 35,485 acres identified in one county.

(d) Information for identifying wetlands was obtained
primarily from the Oregon Department of Fish and
Wildlife (57.9%), with additional assistance
provided by the US Fish and Wildlife Service,
Oregon Division of State Lands, US Army Corps of
Engineers, US Forest Service, and the Natural
Heritage Program.

(e) Slightly more than 50% of the respondents felt
that these sources were adequate for their
purposes.

2 Goal 5 also requires that local governments identify
conflicts with inventoried wetlands and develop a
program which protects certain of these sites.

(a) 53.8% had completed such a program at the time of
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their local plan acknowledgement, and another 7.6%
were partially complete.

(b) ©Of those who had not done so at the time of the
initial acknowledgement, none has subsequently
completed the required program.

Problems encountered by jurisdictions in fulfilling the
wetland protection responsibilities required by Goal 5
included:

(a) Inconsistent definitions of a wetland site;
(b) Inadequate inventory data at the local level;

(c¢) Inadequate staff (both personnel numbers and
expertise);

(d) Lack of a clear direction from State and Federal
agencies;

(e) Conflicts with agricultural land uses and needs.

Most of the county planning directors did not feel that
periodic review had imposed any new significant wetland
identification or protection burdens; however,
substantial differences and inconsistencies were noted
in LCDC's review of individual county plans.

Only 38.5% knew if the wetland inventory in their plan
differed significantly from those protected by DSL or
Federal agencies; 7 of the 10 counties responding felt
that the differences presented problems in regulating
land use in their jurisdictions.

Almost 62% felt it was important to have a complete
inventory of protected wetlands available at the local
permit counter for the public to review; 6 of the 10
counties that did not agree possess little or no
wetlands in their jurisdiction.

A full 50% of the planners did not feel that local
officials should be required to make requisite wetland
determinations, even if adequate training was
available; the majority of those who disagreed
represented urban areas.

When asked whether they preferred a Goal 5/Forest
Planning Act approach, where counties are preempted
from regulating wetlands, 46.2% answered no, and 26.9%
answered yes.
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9. Given the option of deferring to a state or Federal
agency for a wetland determination, and regulation of
protected sites, 92% were in approval, and the
remainder did not know--none of the planning directors
opposed deferral as an option.

10. When it came to funding wetland protection efforts,
38.5% favored the use of taxes and land purchases over
regulation by the local government, 15.4% were opposed,
and the rest were unsure as to which option they
preferred.

11. Over 69% felt it would aid wetland protection efforts
in their jurisdictions if board members, planners, and
others involved in land use decision-making were better
informed as to the value of wetlands.

12. When discussing mitigation options, 61.5% were opposed
to any policy which mandated full replacement of
wetland losses, so as to prevent a net loss (such as
the requirement by the US Environmental Protection
Agency for a l1l-for-1 acre replacement policy).

13. Almost 42% opted for some form of Federal and/or state
control over wetland protection, while 38% felt that
local governments should be given primary
responsibility, either alone or jointly with the state.

SOURCE: Vic Affolter, Director, Department of Community
Development, Tillamook, Oregon, and Ken Bierly, Wetlands
Specialist, Oregon Division of State Lands, Salem, Oregon.
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