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ANADROMOUS FISH RUNS AND INDIAN TREATY RIGHTS:
THE BOLDT II SAGA
Introduction the decision in the initial phase of the

This Coastal Law Memo focuses on
protracted litigation involving North-
west Indian treaty fishing rights.
inited States v. Washington, initiated
in 1970, was divided into two separate
parts or ‘“phases." The first phase,
called Boldt I after Judge George Boldt,
the federal District Court Jjudge who
wrote the decision, addressed the issue
of whether the Indians had an entitle-
ment to a specific share of salmon and
steelhead trout. (See Ocean Law Menc

Issues 13, 15 and 18.) The second phase
of the litigation, Boldt 1II, addresses
the igssues of whether artificially-~prop-
agated hatchery fish should be included
in the allocable fish population, and
whether the Indians' right to take fish
includes the right to have the fishery
protected from environmental degrada~-
tion. It is this second phase, particu-
larly the environmental issue, which is
the primary focus of this memo.

In November 1982, a three-member
panel of the U.S. Court of Appeals for
the Ninth Circuit reviewed the bistrict

Court's 1980 Boldt II decision. U.5. V.

Washington, 694 F.2d 1374 (1982). The
opinion disagreed with the District
Court on the enviyonmental issue.
However, in 2April 1983, the Ninth Cir-
cuit vacated that decision and decided
to rehear the case before the entire
fifteen-member court, 704 F.2d 1141
{1983). The rehearing is scheduled for
oral argument October 12, 1983 with no
decigion expected before 1984, The
differing interpretations of Indian
treaty rights represented by the vacated
1982 Court of Appeals decision, and the
decision of the District Court that
preceded it, will be of central concern
in the rehearing by the full court of
the Ninth Circuit, The major differ-
ences in the opinions of the two courts
are highlighted in this memo. To pro-
vide a meaningful context for the
discussion of these Boldt II opinions,

litigation, Boldt I, is firstrreviewed.

Boldt I

In 1970 the United States, on its
own behalf and as trustee £for seven
Indian tribes, brought suit in the
Federal District Court for the Western
District of Washington to determine the
extent of Indian treaty £fishing rights
in much of western Washington (west of
the Cascades and north of the Columbia
River drainage)}. <The trial was divided
intc two parts or "phases." The first
phase addressed the issue of whether
treaties negotiated in 1854 and 1855
between the United States and the
several tribes, entitled the tribes to a
specific allocation of salmon and steel-
head trout. Interpreting the express

‘language of the treaties, Judge Bolidt

held that the Indians were entitled to
one half of the harvestable £ish that
pass through recognized tribal fishing
grounds. Further, Judge Boldt determin-
ed that fish caught by the Indians with-
in their reservations or for ceremonial
or subsistence purposes were not to be
included in calculating the ZIndians'
share.

This decision was affirmed by the
Ninth Circuit. The United States
Supreme Court addressed the Boldt I
fishing share allocation in an appeal
that consolidated several cases with
similar issues. Washington v. Fishing
Vessel Ass'n,, 443 U.S8. 658 (1979)

{reviewed in Anadromous Fish Law Memo
Issue No, 2}. The Supreme Court made
some modifications, but essentially it
agreed with the lower court decision.
The Supreme Court objected to the
exclusion of ceremonial, subsistence,
and on-reservation catches from the
Indians' allocation, and clarified that
the language of the treatles entitled
the tribes to & fifty percent share as a
maximum porticen of the harvestable
fish. The Court further held that the
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50/50 allocation was intended to secure
a quantity of fish sufficient for the
Indians' moderate 1living needs and not
more than that amount.

Boldt II

The second phase of litigation was
begun in 1976. Boldt II, as this phase
is called, addresses two gquestions:

1) Are hatchery-bred fish part of the
harvestable fish population?

2) Does the right to take fish include-
the right to have the fishery habitat
protected from environmental degrada-
tion?

The District Court answered both ques-
tions affirmatively. On appeal, the
three-member panel of the Ninth Circuit
Court of Appeals agreed with the lower
court's conclusion regarding the hatch-
ery fish but on different grounds, and
it disagreed about the right to protec-
tion from environmental degradation.
Neither of these issues had been antici-
pated in 1854-1855 when the treaties
were negotiated and fish were plenti-
ful. Both courts had to loock beyond the
express language of the treaties to make
their determinations on these jissues.

It should be noted at this point
that the Ninth Circuit Court of Appeals
opinion referred to in the following
discussion is that made by the three-
member panel in 1982, That decision has
been vacated and is now void, When the
full court of the Ninth Circuit rehears
Boldt IT it will be looking at the same
issues but it is free to render an
entirely different opinion,

Hatchery Fish

The State of Washington seeks to
exclude the “"first generation® of hatch-
ery-preoduced fish from the population of
allocable (£fish. Hatchery~bred fish
represent a large and increasing
proportion of the total fish population
in the treaty area. {In 1950, 10% of
all steelhead trout were hatchery-bred
and in 1980 the proportion had reached
60%.) Exclusion of hatchery fish would
result in a significantly smaller popu-
lation from which the Indians' 50% share
would be calculated. While both the
District Court and the Court of Appeals
rejected the state’s argument regarding
the hatchery fish issue, the underlying
bases for their decisions were differ-
ent.

The District Court relied upon its
interpretation of the Supreme Court's
Fishing Vessel decisicon in its resolu-
tion of the hatchery fish issue. The

—%

Gownward

District Court looked at Fishing Vessel
as confirming that the treaties were
designed to guarantee the tribes an
adequate supply of £fish. In that
decision the Supreme Court held that it
was “inconceivable®™ that either the
government or the Indians would have
"deliberately agreed to authorize Ffuture
settlers to crowd the Indians out of any
meaningful use o©0f their . accustomed
pPlaces to fish." 443 U.8, at 676. The
District Court reasoned that excluding
hatchery fish from the allocation could
effectively Jjeopardize this treaty-
secured right to an adequate supply of

fish. The tribes' share of fish would
steadily decrease, subverting the para-
mount purpose of the treaties and
ultimately "crowd the Indians out,”

contrary to what the Supreme Court had
held to be the intent of the parties
when the treaties were negotiated.

The Court of Appeals read the
Supreme Court's Fishing Vessel decision
differently. It found no treaty-secured
right to an adequate supply of fish.
For the Court of Appeals, the Supreme
Court's opinion mandated a £ifty percent
allocation to the Indians, subject to a
revision if moderate 1living
needs can be satisfied with less. The
fifty percent share is the mazimum al-
location and "moderate 1living needs" is
interpreted as a ceiling, not . a floor.
The Court of Appeals did not find that
the Supreme Court settled the hatchery
fish question via its interpretation of
the intentions of the parties and based
its conclusion regarding the hatchery
fish on other factors.

The Ninth Circuit looked at three
factors in holding that hatchery fish
must be included in the allocable Ffish
population. First, the court rejected
the theory that the state has greater
regulatory authority over hatchery fish
than over natural £ish. It found no
legal basis for distinguishing between
natural fish and hatchery fish.

Second, the court considered the
practical aspects of the fishery.
Hatchery and natural fish resemble each
other and although sophisticated

techniques are being developed to dif-
ferentiate between them, separating out

the hatchery contribution would be
problematic.
Third, the court viewed the miti-

" gating function of the hatchery programs

as persuasive. The programs were estab-
lished to replace fish lost due to non-
Indian activities. Considering such
replacements as subject to &Lreaty al-
location was held to be a just result
under the circumstances.



The Environmental Right*

In the second part of its Boldt IT

opinion, the District Court found en-
vironmental protection for the fishery
resource to be included in the Indians!
treaty right to take fish., Woting that
at the time the treaties were negotiated
fishing was of overriding importance to
the Indians, the court determined that
the Indians must have believed that the
treaties retained an unqualified right to
continue fishing in perpetuity. Funda-
mental to exercising this right to take
fish 1is that there exist fish to be
taken. Without protection from environ-
mental degradation, the treaty-secured
right to take fish could become "the
right to dip one's net into the water

+ « « and bring it out empty." This re-
sult would render meaningless the trea-
ties' purpose--to reserve to the Indian
tribes the right to continue fishing as
an economic and cultural way of life.
Without environmental protection there
would be no fish, and without fish the
Indians' rights bargained for in the
treaties would become valueless.

This implied environmental right
placed a duty on the state (and an
equivalent duty on Federal agencies) to
exercise regulatory powers in a manner
which would not impair the environmental
conditions necessary for the survival of
the treaty fish. The Indians had argued
‘for a "nmo significant deterioration"
standard which could preclude develop-
ments which would appreciably reduce the
environmental gquality of the habitat,
but the District Court rejected this
approach. Instead, the court returned
to the “"moderate 1living needs" stan-
dard. Under this view, the state's duty
is to refrain from conducting or permit-
ting activities which would degrade the
fish habitat to an extent that would
deprive the Indians of sufficient fish
for their moderate living needs.

In rejecting the District Court's
implied environmental right, the now-
vacated Court of Appeals opinion cited
four major objections: the absence of
precedent, the lack of necessity for the
implied right, the unworkability of the
lower court's standard of liability, and
the potential for disproporticnately
disrupting economic development, In
reviewing Fishing Vessel and other
Supreme  Court decisions concerning
Indian treaty fishing rights, the Court
of Appeals found no precedential basis

for the District Court's implied en-
vironmental right. Previous Supreme
Court decisions did not expressly

*For other expositions of the

treaty rights see Comment,

Indian Fishing Rights Return to Spawn:

available fish,

recognize a right to have fish stocks
maintained, and no assurance was found
in the treaties that there would not be
a decline in the amount of fish
available to be taken. The Court of
Appeals panel concluded that when losses
arise from  the adverse effects of
development, everyone would have to
share in that loss. 1In other words, the
tribes were entitled to a share of the
not to protection from
activities which would reduce the amount
of fish available.

The second factor upon which the
Court of Appeals based its decision was
its finding that an implied environmen-
tal right was not necessary. The court
held that there was no theoretical or
practical need for the District Court's
implied environmental right. A number
of state and federal statutes were cited
as being adequate to restrain the state
from disregarding adverse effects on the
anadromous fish runs. The c¢ourt con-
cluded that Indian fishing rights would
be protected in fact because the state
would not allow environmental degrada-
tion that would cause a drastic decline
in the fish runs because of the powerful
constituency of non-Indian commercial
and sport fishermen who also rely on the
fishery.

The record of the catches for the
five salmon species in the - State of
Washington was noted as evidence sup-
porting a finding that the fish continue

to be comparatively abundant. The catch
information was for the 1935~1970
period. The court suggested that those

records indicated that there is no need
for an implied envirommental right or
servitude to protect treaty fishing
rights because sufficient fish continue
to be available without it.

The Court's third objection was
that the standard of liability inherent
in the District Court's implied environ-
mental right was too complex to be work-
able. The Court of Appeals explained
that to establish a violation of the
environmental right would require a
complex two step process: {1) estab-
lishing that state (or federal) action,
including private actions authorized or

permitted, was the cause of degradation
of the fishery habitat; and, (2) that
the degradation would impair the

Indians® ability to satisfy their moder-~
ate living needs. The court saw sub-
stantial difficulty in determining the
potential degradation of the ‘habitat and
assessing the effect of the degradation
in terms of decline in the fish runs.

issue of environmental protection and Indian

Toward

Environmental Protection of Treaty Fisheries,

Anadromous Fish Law Memo TIssue No. 12.

6l Or. L. Rev, 93 (No., 1 1982);



These difficuities would be further
complicated by the necessity to define
the Indians' "moderate living needs" and
gauge what effect the degradation would
have relative to that standard.  The
Court of Appeals warned that the stan-
dard might require some type of subsidy
to compensate for adverse effects on the
Indians' "moderate 1living needs" and
represented a burden on the state not
reguired by the treaties.

The court's fourth objection was
that recognizing the implied environ-
mental right would cause unacceptable
disruption to the state's permit pro-
cess. By requiring the state to make
avoidance or mitigation of  habitat
degradation a top priority, the already
complex balancing of interests which the
process involved could be thrown out of
kilter. The potential for denial of
development based on habitat damage or
insufficient mitigation was found unac-
ceptable. Given that the treaties were
designed to settle land disputes between
Indians and non-Indians, it would be
ironic that an interpretation of those
treaties could lead to continuing dis-
pates over land development. The Court
of Appeals concluded that these results
must be avoided and any environmental
"right" tempered with reasonableness.

In rejecting the District Court's
implied environmental right, the Court
of Appeals did not hold that the state
and the Indians are without obligations
respecting the fishery resocurce. The
court held that both the state and the
Indians have a duty to preserve and
enhance the fishery when their projects
threaten existing harvest levels. This
duty is focused upon whether the compen-
satory steps taken to protect and en-
hance the fishery habitat are reason-
able, What mitigation measures would be
"reasonable" was not determined by the
Court of Appeals.

CONCLUSION

The decision on rehearing in Boldt

II could have a significant impact on
the Pacific Northwest salmon and steel-
head trout fisheries. The manner in
which state and federal agencies permit
future developments which impact the
fisheries could be altered by the
court's decision. The operation and
new development of hydroelectric power
facilities could also be influenced by
the direction taken by the court. The
requirements of the Pacific Northwest
Power Planning and Conservation Act of
1980, 16 U.S.C. §§ 835-893h, call for
making power production compatible with
Northwest anadromous fisheries. A find~
ing of an implied environmental right
within the Western Washington tribes!
treaty rights could bolster these
requirements and aid the rehabilitation

of the fisheries adversely effected by
hydroelectric projects, especially if it
were extended to Columbia River basin

treaties. (See Anadromous Fish Law Memo
Issue 21 at 6 n.39; Sanders, The North-
west Power Act and Reserved Tribal
Rights, 58 Wash, L. Rev. 357 (No. 2
19833}.)

When it rehears Boldt II, the en-
tire panel of the Ninth Circuit could
agree with the District Court and find
that the treaties embody absolute pro-
tection against degradation of the fish-
ery habitat. The effect of such a deci-
sion would be greater scrutiny of de-
velopments impacting the fishery and
imposition of requirements for mitiga-
tion to reduce anticipated adverse im-
pacts. Some developments.. which would
have unavoidable adverse impacts might
have to be foregone in order to preserve
and enhance the fishery. Or, the Ninth
Circuit could reaffirm the apprcach of
the three-member panel and impose a
reasonableness standard to determine the
nature and extent of protection guaran-
teed by the treaties, Under this ap-
proach other interests could outweigh
the Indians' fishing rights, and costly
or difficult mitigation measures would
not be required if they were found to be
excessive (i.e., not within the “reason-~
able™ standard). Given this approach,
it would not be likely that the environ-
mental health of the fishery.would be
considered of greater importance - than
large-scale or expensive developments
which served other goals.

This balancing approach misses an
important legal and historical point.
Indian tribes are not just groups of
individuals 1iving within the state
whose interests are to be balanced and
weighed against the social and economic
goals of other individuals, Indian
tribes are political entities. Their
interests are embodied in promises made
in treaties negotiated with the federal
government, Moreover, the. canons of
interpretation for Indian treaties re-
quire that those treaties be interpreted
g0 as to promote their central purposes
and be read in a manner consistent with
the Indians' common-sense understanding

at the time the treaties were created.
Clearly the central purpose and the
Indians' c¢ontemporaneous understanding

was that the treaties assured them the
continued right to take £ish. in this
modern world of increasing scarcity and
wide-spread pollution, the failure to
give paramount consideration %to main-
taining and enhancing the environmental
health of the fishery habitat could
remove all substance from the treaties
by leaving the tribes a right to fifty
percent of nothing.

concurrence to
of Appeals

Reinhardt's
vacated Court

Judge

the now



decision provides an approach which
recognizes the importance of environ-
mental concerns to the maintenance of
the treaty rights. Although he does not
recognize an absclute protection for the
fishery, he reasoned that the treaties
could not mean that the Indians rights
to an equal share of fish are %o be
subrogated@ to other state goals. Judge
Reinhardt finds it inconceivable that
the Indians would have agreed to allow
the state (or federal government) to
permit the fishery to be destroyved.
Neither the c¢entral purpose nor the
Indians' common sense understanding of
the treaties supports a view which would

impose upon the state an obligation less

than that which would preserve for the
Indians an adequate supply of fish.

Thus, Judge Reinhardt concludes,
the treaties guarantee that "all reason-
able measures" be used to safeguard the
Indians' supply of fish, The effect of

this approach would be to give serious

consideration to the 1Indians' rights
throughout the entire process of decid-
ing whether to grant ,a permit for a
project which could have serious en-
vironmental consequences. This would
mean affording the Indians' opportunity
for full participation in the decision-
making process. The state would have to
consider the necessity for the project
in light of its potential for adverse
impact on the Indians' fish supply.
Evaluation of alternate locations and
the imposition of mitigation measures
which would reduce adverse impacts would
be reguired. Further, as a last resort
where reasonable means failed to protect
the fish supply, the state could require
the project proponent to pay the Indians
to compensate for the adverse impacts.

If the Court of Appeals finds upon
rehearing that the treaties embody an
absolute envirommental right, or that
the process must ensure the Indians'
protection for an adequate supply of
fish, the result could be a more

_Ga-

abundant fish supply. An interpretation
of the treaties which gives protection
for the health of the fishery habitat
would benefit all those who £fish for
salmon and steelhead trout, With such
an interpretation, the treaties could.
form the bhasis for protection of the
resource which has otherwise not been

possible. Non-treaty fishermen have
lacked the legal basis to accomplish
meaningful protection for the fish
runs. Recognition of an environmental

servitude within the treaty rights could
provide an effective handle for main-
taining and improving the quality of the
fishery habitat. The benefits of this
environmental protection would flow to
non-treaty fishermen as well as Indians
with treaty rights because the harmful
effects of inadeqguately regulated dam
building, water diversions, logging
activities, and streamside development
imperil the rescurce for everyone.

Meredith A, Getches
Cctober 1, 1983
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