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BOAT FCRECLOSURES: SECURING THE SUPPLIER'S
INTEREST IN DURABLE GQODS
Introduction rules of priority, as we shall see he-

Wilma Wiley sells marine hardware
and egquipment and has learned that the
F/V Listless is being sold at auction
pursuant to a foreclosure. Wiley 1is
understandably concerned about this
because she has recently extended credit
to the Listiess's owner, Paul Poor. The
Listless is the only thing Poor owns and
it is his only source of income. Since
Wiley knows this, she also knows that
once the Listless is gone she will be
unable to collect from Poor.

The F/V Listless is a 35-ton fish-
ing hoat., Poor had been using the boat
to eke out a living for some time, and
he recently decided to try to do bet-
ter. A new Moron fishfinder in Wiley's
showroom looked like just the thing to
improve Poor's catch. The Moron f£fish-
finder was not well received in the
fishing community and had been gathering
dust in Wiley's showroom. Happy to see
the thing go, Wiley extended credit to
Poor for the purchase price, Poor in-
stalled the Moren in his boat. Poor's
enthusiasm and the new Moron f£ishfinder
notwithstanding, Poor's catch did not
improve, and foreclosure proceedings
against the Listless are now pending.

Foreclosure is a legal mechanism to
gsatisfy a debt that is in default. A
debtor's property 1is sold under court
supervision, and the proceeds of the
sale are used to satisfy the debt. Once
the property is sold, all other claims
against the property that are derived
throuyh the debtor are extinguished, and
the buyer takes the property with a
clean title. Creditors like Wiley will
therefore wish to claim their interest
in the property before it is sold, and
they are gensrally permitted to join in
foreclosures. In a foreclosure involv-
ing more than one creditor, rights to
the sale proceeds are determined by

low. Since priority depends upon the
type of debt asserted, it does not mat-
ter which of Poor's other creditors
initiated the foreclosure.

Wiley ig not sure if she can recov-
er anything from the foreclosure or, if
she can recover, what she may be enti-
tled to. She would prefer to obtain
full payment for the fishfinder. She
had difficulty selling it once and would
prefer to ‘use the money for other
inventory. Nevertheless, if faced with
a choice between repossessing the £fish-
finder or recovering nothing at all,
Wiley would choose to have the fish-
finder back.

A valid lien is necessary for Wiley
to obtain a2 stake In the Listless's
foreclosure. Liens of interest to Wiley
include the federal wmaritime lien for
necessaries, the federal preferred ship
mortgage and, as a group, liens under
state law. State law liens and pre-
ferred ship mortgages require formal,
affirmative action at the time they
arise in order to take effect. Fortu-
nately for Wiley, the maritime Iien for
necegsaries does not require such
action. It can be c¢laimed after-~the-
fact and regardless of whether it was
contemplated at the time of the sale.

This article offers practical ad-
vice to suppliers, like Wiley, who sell
durable geoods to vessels. It begins
with a review of priority rules for
liens on vessels. Next is a summary of
the nature of general maritime liens,
folicowed by the reguirements for a mari-
time lien for necessaries. The lien for
necessaries is the usual result of sales
of goods for use abeard vessels. For a
large debt, a prefesrred ship mortgage
may bhe feasible, and so this type of
lien 1is also described. Details of
state law liens are beyond the scope of
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this article and are therefore not
discussed independently. Tying together
the three types of liens, an analysis of

their comparative strengths and weak-
nesses is presented. Using the descrip-
tions and requirements set out below,

the conclusion will assess Wiley's posi-
tion in a foreclosure,

Lien Priorities

Generally, competing Iien claims
are first vranked according to class.
The classes are, from highest to lowest,

the following:

1. Expenses taxed by the court during
legal seizure - expenses arising
from the care and operation of the
vegsel while in the custody of the
court {not regarded as a true lien,
but given top priority);

2. Seamen's liens for wages, mainte-
nance and cure, and wages of long-
shoremen employed directly by the
vessel:

3. Salvage and general average liens;

4, Tort liens (collision and personal
injury, etc.);

5. Maritime liens for necessaries
arising prior to perfection of a
preferred ship mortgage;

6. Preferred ship mortgages;

7. Maritime liens for necessaries
arising after the perfection of a
preferred ship mortgage;

8. BState created liens of a maritime
nature;

9., Maritime liens
forfeiture for

for penalties and
violation of federal

laws;

10. Perfected non-maritime 1liens, in-
cluding tax liens;

11. Foreign liens and morigages;

12. Maritime liens asserted by trustees

in bankruptcy.

Once the competing liens have been
ranked according to class, they are paid
by the c¢ourt in order of their prior-

ity. This method »f distribution will
usually leave lower priority classes
with no recovery and will leave onse

class with a remainder insufficient to
pay all claims in that class.

for neces-
obtains a

lien
and 7)

Where a maritime
saries class (numbers 5

remainder distribution, a subset of
classes is created. Each subclass is
paid until there is not enough toc pay
the next lower subclass in full. The
remainder 1is then distributed pro-rata
among the claimants in that next lower
subclass.

Subclasses of maritime liens for
necessaries are divided according to the
time of their creation by a method known
as the voyage rule, Liens arising on
one voyage are in a subclass superiocr to
those arising on the preceding voyage
and inferior to these arising on the
subseguent vovage. This is an extension
of the doctrine of laches (discussed
pelow) and inherently assumes that mari-
time liens cover short-term debts. The
theory behind the rule is that a lien
should be foreclosed against a vessel
when the vessel £first returns to the
port where the lien arose.

The length of time that constitutes
a voyage varies considerably and will
generally be set by the court to suit
the particular vessel bheing sold. The
rule was originally applied sirictly and
maritime liens were arranged in accor-
dance with a vessel's actual voyages.
Today, however, such a strict applica-
tion is likely by the courts only where
the vessel operates on a regular oceanic
service. Coastal shipping, Tharbor
craft, Great Lakes shipping, and other
locally owned and operated craft are now
treated more sensibly by the courts,
Such vessels may vigit a lienor's port
so frequently or irregularly that the
lienor has no opportunity to act within
the space of & single "voyage." Al-
though there 1is no single solution to
this problem, the prevalent view of the
courts is that Iiens are ranked by sea-
son under the voyage rule, and a season
is generally regarded as a calendar
year.

Nature and Effect of a Haritime Lien

The federal maritime lien is a
device designed to facilitate maritime
Commerce. It is harsh to other lienors
because it is informal, but it acts
against vessels large and small, U.S.
and foreign. It is justified by the
threat posed to creditors by a vessel's
mobility and by the assumed desire of
the vessel to sail the seas.

The maritime lien Is based upon a
personification of the vessel. The
paersons responsible for z vessel's ac-
minns are often beyvond the reach of
potentlial creditors, and so the vesgsal
itself 1is responsible in the event of a
default on a debt. As a result, the

lien alome does not act against a ves-



sel's owners, operators, or sister ships
even 1if they are within reach of the
creditors.

The vessel that is personified is
the whole vessel, and the whole vessel
only. Maritime liens are not secured by
a part or element ©of the wvessel, or by
eguipment that is not necessary and
appurtenant tec the vessel, Eguipment
that is not "essential" to the vessal's
gectivity and which can be removed with-
out damaging the vessel might be beyond
the reach of a maritime lien.

The maritime Lien is hest suited
for short-term debts. it cannot be
foreclosed unless there is a default on
the debt, and numerocus superior liens
‘might arise before a default occurs
under an extended credit term. A credi-
tor with long-term debt is thereby pow-
erless to prevent his relative priority
position from falling,

A maritime lien is "secret” in that
it need not be publicized by filing in a
public office or by possession of the
boat to have effect against third par-
ties. However, where thers is a filed
preferred moritgage on a U.S. vessel, the
Coast Guard cffice in the vessel's home
port will accept maritime liens for
filing. Filing can pbe done when the
lien is created; this assures notice to
the lienor of a tforeclosure sale. Fil-
ing does not affect the validity of a
lien. A lien may be wvalid even . if not
filed and wmay be invalid aven if
filed. Maritime liens cannot be filed
for foreign vessels or for U.5. vessels
with no preferred mortgages.

A maritime 1lien arises when
transaction occurs and, subject to the
doctrine of laches, it is not time-lim-
ited. The lisn for necessaries gener=~
ally arises when goods are delivered to
the ship or itz agent, but has bheen
found by courts to occur esarlier {at the
time of contracting, when contracting
precedes delivary). “"Lacheg" the
only true defense to a valld marvitime

ic

is

lian. This defense generally raquires
that a lien bezsome so stale, because of
the passage of an unreasonable amount of

time, that the vessel owner is justified
in relying upon its lapsa,. Dtherwise,
the lien will remain valid over time,

A maritime lien can be extinguished
only hy payment of the underlying clainm

or by a Judicial execution or foreclo-
sura, It can be e=xecutad only by a
federal admiralty court acting in rem
{Latin for "azgainst the thing"} owing fo
the personification of  the vesgsel.
Because the action is in rem, only the

U.3. District Court {(an admiralty court)
having the wvessel within its Jurisdic-
tion may act.

A Jjudicial execution begins with
seizure of a vessel by U.S. Marshals
pursuant to a claim of lien foreclosure
with the appropriate court, A seizure
requires only the creditor's good faith
claim of lien upon the vesgel; the claim
need not necessarily succeed. Cnly
where a vessel is seized in malice or in
bad faith will a claimant become liazhle
for a retaliatory action for wrongful
seizure.

Seizure can be avoided or escaped
if the vessel's owners or operakors post
a bond or surety with the court in the
whole amount of the c¢laim. The surety
substitutes for the vessel, enabling the
vessel to remain in use. If the claim-
ant prevails, there 1s no need to sell
the vessel because the debt dis fully
covered by the surety. There is there-
fore no need to involve all of the wvas-
sel's creditors under this alternative.

Once a vessel is seized, unless the
owner promptly pays off the debt, the
court will supervise an auction sale of
the vessel to satisfy the lien  claim.
Notice of the sale to other creditors is
provided when the lisnor, as required by

he  governing rules, advertiges the
filing of & foreclosure. Thus, most of
the vessel's creditors will gensrally
join in the execution. The rules of

priority then control the distribution
of proceeds from the vessel's sale.

Maritime Lieng for Hecessaries

A sale of goods will create a mari-

time lien for neceszsaries if it meets
the following requirements:
1. The sale must be a "maritime

transaction”:

2. The sale must be for the hbene-

£it of a "vessel";

3. The goods sold must be "neces-
saries";

4. Persons acting on the wvessal's
behalf must have the authority, eithar

actual or apparent, Lo do so;
5. The sale price must be reason- -

able under the circuamnstances; and

5. The goods must be delivered to
the wvessel against which the 1lien
appliesg,

The maricime Iisn fov necessariass
is a creature of maritime law. Iz is
therefore necessar; that the transaction
giving rise to the lien be maritime in

nature-—-a "maritime transaction.® The
transaction nust be undertaken in reli-



ance upon the vessel as collateral, at
least in part. Reliance solely upon the
credit of the wvessel's owners or opera-
tors, to the exclusion of reliance upon
the wvessel as collateral, does not con-
stitute a maritime transaction.

A maritime transaction must be in
furtherance of a maritime wventure in
which the vessel is engaged. A laid-up

vessel or a vessel under court seizure
is not engaged in a maritime venture and
cannot incur a maritime lien. Yachting
‘and sportfishing, on the other hand, are
maritime ventures. Construction and
outfitting of a vessel are not maritime
because the vessel is not yet engaged in
a maritime venture. Alternatively,
repair of a wvessel is a maritime trans-
action unless the repair is so major as
to be termed a reconstruction. A recon-
struction usually involves a significant
medification to the hull of the vessel.

It is «conceivable that a court
might decide that goods do not have a
maritime nature themselves. This does
not appear to have cccurred yet, but it
is possible that certain goods, such as
television sets, might be viewed as non-
maritime. Certainly, under such circum-
stances, the goods will not be necessary
appurtenances to the vessel and mav be
secured independently of the vessel by
means other than a maritime lien,

"Vegsels" to which maritime liens
may attach comprise a broad c¢lass.
Federal law provides the following:

"The word ‘wvessel' in-
cludes every description of
watercraft or other artificial
contrivance used or capable of
being wused as a wmeans of
transportation on water."

1l United States Code (U.S5.C.) § 3.

Sailing yachts, skiffs, and fishing
boats have been found by the courts to
be "vessels." Rubber rafts are not
"vessels," and floating obiects that
cannoct be used for transportation are
not "vessels."

"Necessaries"™ is a term from the
federal statute allowing maritime liens

that has often been congidered by the
courts., It has been construed
broadly. To be "necessaries,” the goods
need only be reasonably necessary for

the wventure in which the vessel is en-

gaged. It has been held that a dynamic
positioning system, a radar unit, and a
fathometer are all necessaries. Only
where goods do not contribute to the
venture or are extravagant will they
fail to be "necessaries.®

Persons with authority to act for
the vessel in¢lude anyone with actual
authority and some persons regardless of
their actual authority. Persons unlaw-
fully in possession of a vessel never
have authority to incur liens. Persons
with apparent authority include the
vessel's master, managing owner and
ship's husband (one who arranges for the
vessel's provigions). Apparent author-
ity acts as actuwal authority unless the
supplier secking the 1lien has actual
knowledge of the absence of actual au-
thority. This consideration 1is most
significant in cases whare the operator
is not the owner of a vessel, but is
using it under a charter. Charter con-
tracts often prohibit the operator from
incurring liens against the vessel, and
so the operator does not have actual
authority. A supplier may nonetheless
rely on apparent authority unless he has
actual knowledge of the prohibition.
Even if the supplier knows of the char-
ter, there is no duty to inquire about a

prohibition on liens in the charter
contract. A supplier need inguire only
when the circumstances warrant strong
suspicion that the person cloaked in

apparent authority has no actual author-
ity. )

The requirement Ffor a reasconable
sale price affords some protection to
the vessel from the otherwise harsh
consequences of a maritime lien. It
behooves the supplier to impose a prov-
ably reasonable charge for the goods,
because a failure to do so may invali-
date the lien.

Goods must be delivered to the
vessel against which a lienm ig sought,
or to a person with authority to act for
that vessel. Both ownership and posses-
sion must be delivered. This require-
ment is seldom of concern to the sup-
plier, since ordinarily there 1is no
distinction between the two. FPossession
of th2 goods by the wvessel is clearly
imperative for a maritime lien for nec-

essaries because, 1if possession is not
present, the goods caanot he “neces-
saries." We will therefore be concerasd
only with a lack of ownership. Owner-

ship of goods 1is purportedly withheld,
despite delivery of possession, in leass
and conditional sale transactions which

are really security devices, 1In a con-
ditional sals, ownership is supposedly
retained by the seller until the fall
purchase obligation is satisfied by the
buyer, Since ownership is ultimately
intended for the buver, this transaction
will yield a maritime lien. In a true

lease, however, transfer of ownership is
never intended and a maritime lien can-
not arise for the price of the goods.
Leases with irresistable purchase op-
tions are sometimes found by the courks



to be, in fact, «conditional =sales.
Leases allow the supplier to recover the
goods themselves out of a foreclosure on
a vessel. However, the equipment must
be c¢learly marked or tagged so that
other potential lienors will not expect
it to go with the hoat. Absent such
identification, the equipment may be
iost as necessary appurtenances of the
whole vessel in a foreclosure. In these
cases, the lessor is generally granted a
maritime lien on the whole vessel.

Preferred Ship Mortgagesg

Preferred ship mortgages are mark-
edly distinguishable from mavritime
liens, They are not historical as are
-the liens but are a creation of federal
legislation. They are non-maritime. A
preferred mortgage differs from a mari-
time lien in that it takes priority over
subseqguent maritime liens and is subor-

dinate to preceding maritime liens.
There are rigorous vrequirements for
perfection of a preferred mortgage, and

failure to follow those requirements
fully will void the preferred status of

the mortgage. An attorney competent in
such matters should bhe consulted to
c¢reate or challenge such a lien. There-

fore, the detailed requirements of pre-~
ferred mortgages will not be addressed
here.

The preferrad mortgage 1is not
"secret," as is the maritime lien,
Wotice of a valid preferred mortgage is
both on file with the Coast Guard office
of the vessel's home port and endorsed
by the Coast Guard on the vessel's docu-

ments. The master of the mortgaged
vessel has a legal duty to make the
documents available for inspection to
anyone legitimately interested, includ-

ing potential lienors. A supplier
should always check for endorsements or,
if necessary, filiags with the Coast
Guard before extending credit.

A preferred mortgage cannot be
taxen on all vessels that may be subject
to maritime llens. Preferred mortgages
can only be taken on most, but not all,
"documenied® vessels. bocumented ves-
s2ls may include any U.5. vessel admeza-
sured at five net tons (approximately 35
feat long} or more. The only documented
vessels that cannot incur preferrad
mortgagas are those less than twenty-
five gross tans that serve as towboat,
barge, scow, lighter, car float, canal
boat, or tank vessel,.

It may be desirable for a supplier
of durable goods to obtain a preferred
mortgage on a gualified vessel. It
would be possible only if the owner is
amenable, it would be desirable only

where the goods s0ld represent a sgub-
stantial portion of the vessel's value,
where payment contemplated for the goods
is an extended installment obligation,
and where there are few, 1f any, mari-
time liens already in existence. The
mortgage must be filed by the supplier
at the Ccast Guard office in the ves-
sel's hnome port, and endorsed on the
vessel's documents. The supplier may
thus enjoy an assured pricrity credit
position regardless of any future mari-
time liens.

Analysis of a Vendor's Lien Options

Lien options ares best considered at
the time of a sale and creation of a
debt, rather than waiting for a foreclo-
sure, A maritime lien for necessaries
will often arise automatically to pro-
vide security, but not always, and such
a lien might not be the best form of
security available. For these reasons,
a supplier should consider other secu-

rity devices that reguire affirmative
steps to «create at the time of the
sale. Such devices that may be of in-

terest to the supplier of durable goods
considered 1in this paper include the
preferred ship mortgage and, as a group,
other liens under state 1law (usually
under a state's version of the Uniform
Commercial Code). The use of one or
both such devices "in addition to reli-
ance upon a maritime lien for nuneces-
saries will then give the supplier some
latitude in the event of a foreclosure.

A supplier must consider several
factors when deciding how best to secure
a debt arising out of the sale of dura-
ble goods to a vessel. These are: the
credit status of the vessel at the time
of the sale; whether the debt created is
long term or short term; the nature and

value of the goods being sold; and the
availability of security aside from the
vassel,

Both & maricime lien and a pre~

ferred mortgage are subject to challenge
in a judicial confrontation. If they
are successfully defeated, the supplisr
is left without any lien unless he has
something to fall back on. A supplier
should thersfore perfect a lien under
state law in addition to relying upon
he federal 1lien. The state lien does
not prejudice a wvalid federal lien bat
may be extremely beneficial absent the
federal liens. The priority of a state

lien is low, but it is better than no
lien at all.

State liens offer remedies not
available under the federal lien
scheme. These Include self-help (the
ability to repossess the goods) and



reliance in part on the personal credit
of the debtor-owner. Personal credit
permits attachment of property other
than the wvessel to which the goods are
sold and pursuit of deficiency judgments
if the vessel sale does not satisfy the
debt.

A lien created by state law 1is
recommended when i1t is known that the
goods sold to a vessel are not "neces—
saries" that give «rise to maritime
liens. Such a lien will enable the
supplier to attach the goods themselves

rather than the whole vessel. It will
enable the supplier to exercige the
state remedies 1if the 1lien is in de-
fault: the supplier may . simply take

back the equipment or may sell it sepa-

rately from the whole vessel. Because
other maritime liens attach only the
vessel, they will not be considered

superior to the state lien in the equip-
ment itself.

A state lien is alsec desirable when
there  1s doubt as to whether gcods are
necessaries. In addition to being a
fall-back position if a maritime 1lien
fails, it will offer the supplier a
choice in. the event of a lien sale of
‘the wvessel. ' If his priority as. a mari-
time lienor is high, the supplier can
assert the lien as a maritime lien for
necegsaries, If his priority is low,
the supplier c¢an seek to characterize
the goods as non-essential and remove
them from the vessel.

There is a remote risk when using a
state lien to back up a maritime lien or
a preferred morigage. The state lien
may suggest that a supplier's intent was
to rely upon state law to the exclusion
of federal law. Filing of a preferred
mortgage or of a maritime lien, if pos-
sible, should effectively remove any
such doubt.
maritime lien is not filed. In such a
case, the maritime lien may be seen as a
mere after-thought, something that was
not contemplated at. the time of the
original transaction. It is submitted
that such a result is extremely unlikely
in wview of the purposes of maritime
liens and of the informal way in which
they are often created. It should also
be noted that state lien laws liberally
allow fall-back filing, providing spe-
cifically that such filing will not act
to the prejudice of other interests.

A preferred ship's mortgage, if it
can be obtained, will be advantageous
when used to =secure long-term obliga-
tiong arising from major =guipment pur-
chases. Expenses associated with the
extensive formal requirements for c¢re-
ating a preferred mortgage will not be
warranted if the equipment price is

The risk is greatest when a

small. The benefit of the preferred
mortgage, priority over subsequent
liens,; will go unused with a short-term
debt. The disadvantage of the preferred
mortgage is that pre-existing lieng for
necessaries are superior to the mort-
gage, whereas a maritime lien for the
same transaction would have priority
over the same pre-existing liens. The
mortgage should therefore be used only
when it ‘is known that there are few, or
no, outstanding liens upon the vessel
when the mortgage is created.

A risk of using a preferred mort-
gage is that upon foreclosure the mort-
gage might be found to be invalid for
failure to follow the strict statutory
procedures . for perfection. In that
event, the supplier may still have a
valid maritime lien for necessaries, hut
it is possible that there will be no
lien at all. By cecloring the debt as a
mortgage, the supplier may have created
a non-maritime lien. An unperfected
non-maritime 1ien does not present a
valid claim against the vessel,

The maritime lien for necessaries
can be relied upon in a foreclosure,
either as a fall-back or as a prinmcipal
gsecurity device, berause it is not gub-
Ject to formal filing reguirements. Tt
is a creature only of the appropriate
circumstances described above in the
section on Maritime Liens for HNeces-
saries. It can be used without regard
te whether formal steps were taken to
obtain security at the time of a sale,
or despite the £fact that formal steps
were taken to create alternative forms
of security.

Although not strictly necessary, a
lien-for-necessaries should be filed
whenever possible at the time of the
sale of goods to a vessel. Such a fil-
ing does not necessitate assertion of

the lien in the event of a Fforecloszsure
‘but will be wvaluable proof of the lien
if it is asserted.

. gage.

Jpon the foreclosure of a vessel, a
lien for necessaries should he asserted
in all c¢ircumstances, with three narrow
excentions.

The
supplier

first exception is where the
has obtained a preferred mort-
If a3 preferred mortgage is in-
valid, a maritime lien should be claimed
as a fall-back.
The zszcond exception is where the
of the owner or oOpsrator
Lo eliminate any desire o
rely the vesszel ag c¢ollateral.
This occurrence will be rare hecause a
maritime lien is valid even if both the
credit of the vessel and personal credit
are reiied upon.




The third exception ig where secu-
rity in the goods themselves under state
law is preferred to the gecurity in the
whole vessel obtained by the maritime
lien. This should occur only when it is
certain that equipment is not necessary
to the vessel, Goods that are "egsen-
tial" will be attached as s part of the
whole vesgsel by other maritime liens and

preferred mortgages, which will take
nriority over any state lien.
The disadvantage of the maritime

ilien is that it is subordinate to futare
maritime liens. If the lien secures a
long-term debt, this may pose a signifi-

cant drawback. Nonetheless, if a pre-
ferred mortgage cannot be obtained, the
maritime lien is the best security
"available.
Conclusion

Wiley probably has a valid maritime
lien for necessaries even if ghe made no
effort to create a lien at the time of
the sale.

1. The sale of the fishfinder to
the Listless was a "maritime ‘trans-
action"-~it involved a sale to further a
maritime venture.

2. The Listless is a "vessel" in
that it is used as a means of transpor-
tation on the water.

3. The
Listless is
itemnm, There

fisufinder sold to the
probably a T"necessary"
is some doubt bhecauge the
item was not in fact helpful, but its
purpose was to further the wventure in
which the Listless was angaged,

4. Ponr had authority to incur a
lien on the Listless at the time of the
sale. He had actual authority Yecause
he was the ownar and apparent authority
because was the master of the List~

less. .

he

The sale price for the fish-
F

5.
finder was not unreasonable,

Delivery of both ownership and

D
posgession of the fishfinder was made to
the Listless, Since rescovery of the
money is preferable to Wiley, this type
of lien will serve her well if it is in
a bheneficial priority position relativs
toc other liens against the Listless.

Lven 1f Wiley had possessed the
foresight to do so, she would not have
desired to obtain a preferred mort~
gage. She probably could have arranged
one, The Listless 1is a "documented"
vessel, for which such mortgages are
allowed, and Paul Poocr would have agreed

fishing. .

to anything to get the fishfinder.
However, the price for the fighfinder
did not warrant the expense of Wiley's
attorney for the necessary work to ar-
range a valid preferred mortgage.

Wiley should have filed a lien
under state law for &wo reasons. First,
the lien might have been asserted as a
fali-back lien if the fishfinder is not
a "necessary," because then no maritime
lien would =2xist. Second, the lien
should allow Wiley to remove the equip-
ment itself from the vessel if the mari-
time lien in the whole vessel, although
valid, is of such a low pricrity that it
is wvalueless. The fishfinder is not a
"necessary appurtenance” to the vessel
and can be removed without damage to the

vessel, Wiley can therefore remove the
unit or sell it separately but still
leave a "whole" vessel to satisfy other

liens against it.

Whether Wiley had the foresight to
obtain further security, or must rely
solely on a claim of a lien-for-neces-
saries, she must assert her liens in ths
foreclosura proceeding. If such claims
are not brought before the proceeds from
the vessel sale are distributed to lien-
ors that did assert claims, they will be
lost. A judicial execution in a federal
admiralty court extinguishes all un-
claimed liens. Since Wiley does have at
leagt one viabhle lien to claim, it is
fortunate that she watched for the List-
less' foreclosure.

Tom Wendel
Dcean and Coastal Law Center
June 1, 19853
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