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AMENDED NOTICE OF ADOPTED AMENDMENT m
December 21, 2007 ——

Wi o
TO: Subscribers to Notice of Adopted Plan

or Land Use Regulation Amendments
FROM. Mara Ulloa, Plan Amendment Program Specialist

SUBJECT: City of Salem Plan Amendment
DLCD File Number 014-06 A

The Department of Land Conservation and Development (DLCD) received the attached notice of
adoption. A copy of the adopted plan amendment is available for review at the DLCD office in
Salem and the local government office.

Appeal Procedures™
DLCD ACKNOWLEDGMENT or DEADLINE TO APPEAL: January 7, 2007

This amendment was submitted to DLCD for review 45 days prior to adoption. Pursuant to

ORS 197.830 (2)(b) only persons who participated in the local government proceedings leading to
adoption of the amendment are eligible to appeal this decision to the Land Use Board of Appeals
(LUBA).

If you wish to appeal, you must file a notice of intent to appeal with the Land Use Board of Appeals
(LUBA) no later than 21 days from the date the decision was mailed to you by the local government.
If you have questions, check with the local government to determine the appeal deadline. Copies of
the notice of intent to appeal must be served upon the local government and others who received
written notice of the final decision from the local government. The notice of intent to appeal must be
served and filed in the form and manner prescribed by LUBA, (OAR Chapter 661, Division 10).
Please call LUBA at 503-373-1265, if you have questions about appeal procedures.

*NOTE: THE APPEAL DEADLINE IS BASED UPON THE DATE THE DECISION
WAS MAILED BY LOCAL GOVERNMENT. A DECISION MAY HAVE
BEEN MAILED TO YOU ON A DIFFERENT DATE THAN IT WAS MAILED
TO DLCD. AS A RESULT YOUR APPEAL DEADLINE MAY BE EARLIER
THAN THE ABOVE DATE SPECIFIED.

Cc:  Gloria Gardiner, DLCD Urban Planning Specialist
Jason Locke, DLCD Regional Representative
Matthew Crall, DLCD Transportation Planner
Judith Moore, City of Salem
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BEFORE THE CITY COUNCIL OF THE CITY OF SALEM

ORDER NO. 2007-16-CPC/ZC
COMPREHENSIVE PLAN CHANGE/
ZONE CHANGE NO. 06-6-CPC/ZC

IN THE MATTER OF AFFIRMING )
THE DECISION OF THE PLANNING )
COMMISSION FOR )
COMPREHENSIVE PLAN CHANGE/ )
ZONE CHANGE CASE )
NO. 06-6-CPC/ZC FOR PROPERTY )
LOCATED AT THE 2500 BLOCK OF )
BOONE ROAD, SE, MARION COUNTY)
ASSESSOR’S MAP NUMBER T8S )
R3W S$12, QUARTER SECTION C, TAX)
LOTS 1800, 1900, 2000 AND 2100 )

This matter coming regularly for hearing before the City Council of the City of Salem,
Oregon, at its August 6, 2007 meeting, and the City Council, having received evidence and
heard testimony, hereby references and incorporates the attached Facts and Findings,
attached as Exhibit A, and adopts the following Order, with conditions of approval as set
forth in Exhibit A, in support of affirming the decision of the Planning Commission in
Comprehensive Plan Change and Zone Change Case No. 06-6-CPC/ZC.

ORDER:

The Planning Commission decision on Comprehensive Plan Change and Zone Change,
Case No. 06-6-CPC/ZC, as proposed and with conditions of approval, and as modified
herein, is hereby affirmed.

This order constitutes the final land use decision and any appeal hereof must be filed with
the Oregon Land Use Board of Appeals within 21 days of the date that notice of this
decision is mailed to persons with standing to appeal.

Exhibit A: Facts and Findings, dated December 10, 2007

ADOPTED by the Council this _ 10" day of __December , 2007

ATTEST:

City Recoraer

ORDER AFFIRMING THE DECISION OF THE PLANNING COMMISSION FOR COMPREHENSIVE PLAN
CHANGE AND ZONE CHANGE, CASE NO. 06-6-CPC/ZC Page 1



TO:
FROM:
STAFF:

FINAL ADOPTION
DATE:

APPLICATION:

LOCATION:

SIZE:

REQUEST:

APPLICANT:

APPROVAL CRITERIA:
Chapter 64

COUNCIL MOTION:

EXHIBIT A

FOR CITY COUNCIL MEETING OF: December 10, 2007
AGENDA ITEM NO.: 7 (a)

City Council
Glenn W. Gross, Urban Planning Administrator

Judith Moore, Senior Planner

December 10, 2007
Comprehensive Plan Change/Zone Change 06-6

2500 Block Boone Road SE; Marion County Assessor’s Map
Number T8S R3W S12 Quarter Section C, Tax Lots 1800,
1900, 2000 and 2100

Approximately 18.4 acres

To change the Salem Area Comprehensive Plan Map
designation from “Developing Residential” to ‘“Commercial”
and to change the zoning from RA (Residential Agriculture) to
CR (Commercial Retail) for an 18.4-acre site located in the
2500 Block of Boone Road SE.

Pacific Realty Associates, L.P. (PacTrust)

Comprehensive Plan Map Amendment: Salem Revised Code,

Zone Map Amendment: Salem Revised Code, Chapter 114

APPROVE the Comprehensive Plan/Zone Change, subject to
the following Zone Change Conditions

() The intersection of Battle Creek and Boone Roads SE shall be improved to include a
traffic signal with dedicated westbound left-turn lane, westbound right-turn lane and an
eastbound left-turn lane. The southbound left-turn lane shall be lengthened to provide a
minimum of 300 feet of storage.

(2) The intersection of Battle Creek Road SE and Kuebler Boulevard shall be improved to
provide exclusive eastbound right-turn lane and a northbound left-turn lane with a
minimum of 300 feet of storage. To provide the necessary northbound left-turn storage at
this intersection with the southbound left-turn lane storage at Battle Creek and Boone



3)

“4)

)
(6)

(7)

®)

o)

(10)

Roads, side-by-side left-turn lanes shall be constructed as approved by the Public Works
Director.

The south side of Kuebler Boulevard shall be widened to meet City of Salem Standards
with curb, sidewalk and bike lanes. The widening shall extend from 1500 feet west of
Battle Creek Road SE to the Interstate 5 ramps to provide an additional lane for a total of
two eastbound lanes.

Dual left turn lanes shall be constructed on eastbound and westbound Kuebler Boulevard
at 27™ Avenue SE. Only one eastbound left-turn lane will be striped as there is only one
receiving lane. For the westbound left turn lanes, an additional receiving lane shall be
constructed which will drop immediately south of the subject property’s driveway on 27"
Avenue. The intersection of Kuebler Boulevard at 27" Avenue SE shall also be improved
to provide an exclusive eastbound right-turn lane.

In addition to boundary street improvements required by Salem Revised Code (SRC)
77.150, the developer shall coordinate with the city and use best practices for design and
location of site access and shall construct left-turn lanes and pedestrian refuge islands
where appropriate.

The developer shall commit up to $5,000 for traffic calming devices (such as speed
humps or other traffic calming measures) to be used in the residential neighborhood south
of the proposed development if a need is identified. The Neighborhood Traffic
Management Program is the process used to identify traffic calming needs.

The developer shall provide right-in access from Kuebler Boulevard with a design that
minimizes impact to through vehicles and provides a safe driveway crossing for bicycle
and pedestrian traffic the final design of which to be approved by the Salem Public
Works Director. In addition, the developer shall complete the widening of the eastbound
lanes of Kuebler Boulevard west to Commercial Street. This additional widening of
approximately 1300 feet of Kuebler Boulevard is considered as payment for a grant of
access on Kuebler Boulevard to allow a right-in driveway on the Subject Property.

The developer shall offset their access driveway along Boone Road SE from Cultus
Avenue at a location approved by the Salem Public Works Director.

The applicant shall establish a landscaped setback along the street frontages of the project
area to provide buffering and screening from the street frontage. Along Kuebler
Boulevard, the setback shall be a minimum of five (5) feet in depth from the property
line, as required in the CR Zone, Salem Revised Code (SRC) 152.080. Along Boone
Road SE and 27" Avenue SE, the setback shall be a minimum of fifteen (15) feet in
depth where the project area lies opposite residential uses.

The developer shall provide sidewalks along all street frontages. The sidewalks may be
located 1nside the setback area as part of a landscape plan.



(1)

(12)

(13)

(14)

(15)

(16)

(17)

The developer shall provide landscaping within the street frontage setbacks as required in
SRC 132.

The developer shall provide a brick or masonry wall with a minimum height of six (6)

feet along the interior line of the landscaped setback along Boone Road SE and 27th
Avenue SE, opposite residential uses. The applicant/developer may provide a landscaped
berm within the setback in lieu of a wall.

The developer shall provide sidewalks at all driveway entrances to the development. The
internal pedestrian accessway shall be distinct from the vehicular travel lanes by means
such as striping, distinctive pavement, elevation, or other method that clearly
distinguishes the area for pedestrian travel from vehicle travel

The subject 18.4 acre property shall be developed with a retail shopping center. The
maximum amount of gross leasable area (GLA) for the retail shopping center on the
subject property shall be 240,000 GLA _ If the subject property 1s developed in
conjunction with the abutting 10.08 acre property (for simplicity referred to as a 10.0 acre
property) currently owned by the Salem Clinic (083W12C tax lot 702 5.5 acres and
083W11D tax lot 600 4.58 acres), the total amount of retail GLA and medical/dental
offices on the two properties shall not to exceed 299,000 GLA. As such, the total GLA
for a shopping center and offices on the combined properties if developed together, shall
not exceed 299,000 GLA. The City shall have the right to enforce this condition through
the enforcement procedures in 1ts code or through a post acknowledgement plan
amendment using required City and state procedures restoring the Residential plan
designation and RA zone to the property.

All improvements shall be built as outlined and as set forth in the November 21, 2006
staff report to City Council, including the widening of Kuebler Blvd. from the I-5
Interchange to Commercial Street and the right-in access from Kuebler to the property
(except as modified by this Order).

Prior to issuance of a certificate of occupancy for any building on the subject property the
following traffic improvements shall be completed; 1) The funded City CIP project to
construct improvements on Kuebler Boulevard as 1dentified 1n the applicant’s September
2006 TIA; 2) all traffic mitigation improvements required to be constructed by the
Developer as conditions of approval in this decision, and; 3) In addition to other traffic
mitigation improvements required as conditions of approval, the Developer shall
construct an exclusive right-turn lane at the westbound Kuebler Boulevard intersection
with 27" Avenue. The traffic improvements that the Developer is responsible for, in
addition to the right-turn lane at westbound Kuebler and 27® Avenue, are as specified in
conditions of approval 1 through 7 of this decision.

The applicant, at the time of development application, shall coordinate with the Salem
Area Transit District to enhance transportation and bus facilities on the site.




Procedural Findings:

On June 2, 2006, Pacific Realty Associates, LP, (the Applicant) filed a Comprehensive Plan
Change/Zone Change application to change the existing Salem Area Comprehensive Plan
(SACP) designation from “Developing Residential” to “Commercial” and the zoning from RA
(Residential Agriculture) to CR (Retail Commercial) for an 18.4 acres of real property located in
the 2500 Block of Boone Road SE, and identified in the tax records for Marion County as T8S
R3W S12 Quarter Section C, Tax Lots 1800, 1900, 2000 and 2100 (the Subject Property).1

The Subject Property was annexed into the City in November, 2001. The Subject Property is
rectangular in shape, and slopes to the northeast. The Applicant’s proposal is to develop the
Subject Property in conjunction with a 10-acre property abutting the Subject Property on the
west (the Abutting Property), to “establish a coordinated and unified retail; service, and office
center to serve the major residential district that is emerging in the surrounding area.” The
Abutting Property is owned by the Salem Clinic and identified in the tax records of Marion
County as 083W12C, Tax Lot 702 and 083W 11D Tax Lot 600.

The Subject Property is developed with a house and barn located near 27™ Avenue SE. There
are no curbs or sidewalks abutting the Subject Property. Based on the City’s aerial photograph
taken in 2005 of the Subject Property, off-street access for that property is located along Boone
Road SE and 27" Avenue SE.

The surrounding area is developed with single-family dwellings to the south, a church to the
north across Kuebler Boulevard SE, a church to the southeast across Boone Road SE, and a
private elementary school and office building within an area zoned Neighborhood Commercial
land across Battle Creek Road SE.

The SACP designates property to the north (across Kuebler Boulevard SE) and east as
“Developing Residential” in the SACP, property to the south (across Boone Road SE) as “Single
Family Residential” and property the west as “Commercial.”

Salem Transportation System Plan (the TSP) Three streets abut the Subject Property — Kuebler
Boulevard SE to the north, Boone Road SE to the south, and 27" Avenue SE to the east. The
functional classifications for these streets in the Salem Transportation System Plan (Salem TSP)
are, respectively, “Parkway” (Kuebler Boulevard SE) and “Collector” (Boone Road SE and 27
Avenue SE). Battle Creek Road SE lies adjacent to the subject property and abuts the Abutting
Property, and is designated Minor Arterial in the TSP.

The Subject Property lies within the South Gateway Neighborhood, which does not have an
adopted neighborhood plan under SRC 64.430. Prior to 1995, the property was located within
the Morningside Neighborhood, but the Morningside Neighborhood Plan adopted by Ord. No.
67-84 in June, 1984, does not include the Subject Property.

The zoning for the surrounding area is as follows. North, across Kuebler Boulevard SE — RA;
South, across Boone Road SE — Single Family Residential (RS); East, across 27" Avenue SE —

! A pre-application conference was held for the Subject Property on November 3, 2005 (File Pre-App 05-69).
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Urban Transition (UT-10), outside city limits, Northeast, across Kuebler Boulevard SE and east
of 27" Avenue SE — RA; Northwest — Commercial Office (CO); and Southwest — RA

The Application was deemed complete on June 15, 2006. The complete Application contained
all required information necessary to determine comphance with applicable criteria.

Pursuant to ORS 197.610, the City provided the Oregon Department of Land Conservation and
Development (DLCD) 45-day notice prior to the first evidentiary hearing on the Applicant’s
proposed amendment to the SACP on June 19, 2006.

A decision on the Application was scheduled for February 6, 2007 before the City of Salem
Planming Commussion. Notice of the Planning Commission hearing was mailed to property
owners within 250 feet of the Subject Property on November 2, 2006. Notice of the hearing was
given in accordance with SRC 114.050-114.070. On February 6, 2007, the Planning
Commission recommended approval of the Application.

On February 26, 2007, the City Council initiated review of the Planning Commission decision
pursuant to SRC 114.210.The review was initiated prior to the adjournment of the first regular
Council meeting following Council notification of the Planning Commission decision, as
required by SRC 114.200. City Council review under SRC 114.200 1s “de novo,” unless a
hearing “on the record” is designated by the City Council upon its own motion.

Notice of the May 7, 2007 City Council de novo hearing was mailed to property owners within
250 feet and to all parties to the Planning Commission hearing. Notice of the City Council
hearing was posted on the Subject Property on November 9, 2006.

The City Council hearing was held on May 7, 2007. Members of the public submitted oral and
written testimony in favor of and opposition to the Application. City staff recommended
approval of the Application. Salem-Keizer Transit and the Salem-Keizer School District
reviewed the Application and had no objections. The record was left open for additional
submittal and answers to Council questions, as well as the Applicant’s final written argument
which was due on July 2, 2007. The final deliberations were to occur on July 9, 2007.

On or about July 8, 2007 the “Statesman Journal,” a Salem newspaper of general circulation
within the City of Salem, published an editorial critical of the Application, encouraged the public
to contact their City Councilors regarding the Application, and provided the City Councilors’ e-
mail addresses. As a result, nine people sent e-mail to Council. Eight of the e-mail opposed the
Application, one e-mail supported the Application.

Because the editorial and e-mail occurred after the record was closed, the City Attorney advised
Council that the editorial and e-mail were ex parte contacts under LUBA precedent, and that in
order to comply with state law, Council should allow parties an opportunity to respond to the ex
parte communications. The Council voted to re-open the hearing to cure the ex parte contacts.

On August 6, 2007, Council re-opened the hearing. Notice of the re-opened hearing and its
purpose was provided to all persons presenting oral or written testimony at the City Council




hearing, and to all persons owning property within 250 feet of the Subject Property. At the re-
opened hearing, attorney Mark Hoyt submitted evidence and argument responding to the single
favorable ex parte e-mail. No other new evidence or argument was received. Accordingly, The
City Council closed the hearing, deliberated and made its oral decision to approve the
Application.

APPLICABLE SALEM REVISED CODE CRITERIA FOR A
COMPREHENSIVE PLAN CHANGE

SRC 64.040(g) defines a “minor plan change” as “a single proceeding for amendment to the
comprehensive plan map that affects less than five privately and separately owned tax lots or a
Category 4 plan change as described in SRC 64.050(d)”. This request is a Category 4 plan
change, because it is a petitioner-initiated request to change the comprehensive plan map with a
concurrent rezone under SRC 64.100(c) on land entirely within the UGB. Minor plan changes
are quasi-judicial decisions under SRC 64.090, which establishes the approval criteria for
Category 4 plan changes. In order to approve a minor plan change, the decision-making
authority must make findings of fact based on substantial evidence in the record demonstrating
satisfaction of all applicable criteria. Under SRC 64.090(b), the criteria are:

Criterion 1: A lack of appropriately designated suitable alternative sites within the
vicinity for a proposed use. Factors in determining the suitability of
alternative sites are limited to one or both of the following:

(A)  Size: Suitability of the size of the alternative sites to accommodate the proposed
use; or

(B)  Location: Suitability of the location of the alternative sites to permit the proposed
use.

proposal must satisfy Criterion 1 applying the factors of 1A, or 1B.% Here, the proposal
meets Criterion 1 and the Council finds that both factors 1(A) and (B) are relevant and support a
finding of compliance with Criterion 1.

The Standard

This standard requires evaluation of whether there is a lack of (1) appropriately designated, (2)
suitable, (3) alternative sites, (4) within the vicinity, (5) to accommodate the proposed use.
Determining the second prong of this standard regarding the suitability of an alternate site is
determined based on either or both of the following (A) size of an alternative site to
accommodate the proposed use, or (B) location of an alternative site to permit the proposed use.
Here, both are relevant.

This standard does not present a public “need” standard. There were claims during the
proceedings that SRC 64.090 requires a finding that there is a public need for the proposed use.
Council disagrees. The standard does not require a showing of public need, but rather expressly

2 SRC 64.090(b)(2) supplies an additional alternate basis to approve a minor plan amendment, but that standard is
not relied on for this application and is not discussed further.
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refers to whether there is a “lack of” alternate sites. This is an intentional choice of words.
Council previously amended this specific standard to remove language which included a public
need standard and replaced it with the more flexible standard that applies to this application. See
Salem Golf Club v. City of Salem, 28 Or LUBA 561 (1995) (explaining a previous Salem LUBA
case -- Roden Properties -- applied a repealed City standard requiring a public need for a plan
amendment and that such standard had been replaced with the “lack of”” standard); compare with
Roden Properties v. City of Salem, 17 Or LUBA 1249 (1989) (interpreting the City’s previous
“public need” standard).

What is the Proposed Use and What Constitutes a “Suitable” Site for the Proposed Use?

The Applicant’s proposed use is the construction of a “community shopping center” having not
more than 240,000 square feet of gross leasable area (GLA) on the subject 18.4 acres, but also a
combined community shopping and service center and office complex on the Subject Property
and the Abutting Property together, composed of up to 299,000 square feet of GLA covering the
total of 28.4 acres. Thus, the proposal is for a Community shopping and service facility
consisting of up to 299,000 square feet of GLA. In terms of considering whether alternate sites
are “suitable”, this size element of the proposed use becomes relevant. Specifically, in this
regard, the size of the proposed use triggers the “size” factor of SRC 64.090(1)(A). At the
minimum, a site of 15-30 acres of land is generally required for a community shopping and
services facility (also referred to as a community center or community facility). The evidence
also shows such a community center is generally composed of between 150,000 to 450,000
GLA. Therefore a community center of 299,000 GLA generally requires the mid to upper end of
the general parcel size range for a community facility. Further, the Applicant has submitted site
plan examples as well as other evidence for the proposed use establishing that the Applicant’s
proposed use requires a parcel size larger than the 18.4 acres that is the Subject Property because
it plans to develop the property in conjunction with the Abutting Property. The evidence
establishes that the Applicant’s proposed use requires the entire 28 acre site for its contemplated
community shopping and services facility. The Applicant is an experienced and well-respected
developer of such facilities. Therefore, the Council finds that the minimum size required for the
proposed use is one that is larger than 18.4 acres and that 28 acres is the Applicant’s needed size
for the community facility it proposes and this is a reasonable parcel size to require for the
proposed community center. The Applicant also represented that the distinctive characteristics
of the selected area around the Subject Property make the site “suitable” for the proposed use.
This is because the area has significant existing as well as emerging residential development, as
well as the presence of significant traffic carried by Kuebler Blvd. The purpose of the
Applicant’s proposal is to provide for commercial retail and medical services at a location that 1s
proximate and accessible to the residential neighborhoods in the surrounding area, including
those north and south of Kuebler Boulevard, and east and west of Battle Creek Road. Kuebler
Boulevard and Battle Creek Road are the major access routes to the existing and developing
neighborhoods in the southeast Salem area. There are no other appropriately designated sites in
the vicinity along either of the major streets in southeast Salem.

At the proposed location, commercial services will be accessible from surrounding
neighborhoods by multiple, alternate modes of transportation, including pedestnian, bicycle, and
public transit. The existing commercial locations along Commercial Street, aside from being too



small to accommodate the proposed use, are not readily accessible by alternate modes of
transportation due to their distance from these neighborhoods, and due to a general lack of street
connectivity between the neighborhoods and Commercial Street.

The proposed use requires these nearby residential developments and the planned future
residential developments in this vicinity, as well as the high traffic of this part of Kuebler Blvd.
to supply local consumers requiring shopping services. Conversely, these area characteristics
create a strong underserved based of consumers for community commercial services. The
Applicant requires a location where the market lacks community shopping services. The subject
vicinity is such an area. These are demographic elements that go to the “location” factor of SRC
64.090(1)(B) applicable when considering alternative sites. As used in the SACP, the
Applicant’s proposed use would be classified as a “Community” level “commercial” use.

The “Goal 1 Coalition” argues the proposed use is a “development,” not a use. It is unclear
what, if any, difference there is between a “proposed use” and a “proposed development.” A
“use” is the goal, object or purpose that is sought to be obtained. Therefore, if the use that the
Applicant seeks for its property is the construction of a community shopping center, the
development and use are identical.

Pursuant to the SRC 64.090(b)(1), a “proposed use” of Subject Property is the purpose that the
Applicant intends for the Subject Property, as contemplated by the Applicant.

Appropriately Designated

The appropriate SACP plan map designation is one that allows outright the Applicant’s proposed
use. Here, the proposed use has been specifically identified by the Applicant as a community
shopping center; therefore, the appropriate SACP plan map designation is “Commercial.” As
used in SRC 64.090(b)(1), the term “appropriately designated” means that, at the time of
application, there must be property with a “Commercial” SACP designation that would allow a
community retail shopping center and office building complex outright. Property cannot be
considered “appropriately designated” if not appropriately designated for the proposed use
including where an opponent speculates land could possibly be changed to a “Commercial”
designation at some unspecified future time. According to the SACP Plan Map, there are no
appropriately sized parcels designated “Commercial” in the south or southeast part of the City.
Similarly, there are no such parcels along Kuebler Blvd. in SE Salem.

Opponents identified two parcels that they believe should be considered “Appropriately
Designated.” One property is located at State Street and Cordon Road, in the northeast part of
the Salem urban area (the “Pictsweet Property”). The Pictsweet Property is not within City
limits, and is designated “Industrial,” not Commercial.” The other property is located North of
Chemawa Road in North Salem (the “Chemawa Property”). The Chemawa Property is within
Salem City limits, but is zoned “Residential Agriculture” and designated “Developing
Residential” in the SACP. This is also not a site that is “Appropriately Designated” for the
proposed use. Also, the Chemawa Property was annexed into Salem City limits in 2007, and
must maintain the SACP and zoning designations for five (5) years from the date of annexation.



(SRC 165.170). Therefore, neither of these two properties has an “appropriate” Commercial”
designation for the proposed use, as required by SRC 64.090(1)(b).

Vicinity

The term “vicinity” refers to an area that must be evaluated to determine if the area lacks
appropriately designated suitable alternates for the proposed use. The “vicinity” selected by the
Applicant is appropriate, reasonable and consistent with the City’s standard. As explained in the
application, the “vicinity” of the proposed project is the area within the City from east of
Commercial Street to the east side of I-5, and from Madrona Avenue on the north to the City

limits on the south.

The vicinity selected in this case is reasonable, does not violate any SACP policy and is
consistent with the dictionary definition of the term. Within the vicinity selected by the applicant
and found reasonable by this Council, there are no sites alone or in combination, of similar size
that are already designated Commercial -- appropriately designated -- to accommodate the
proposed use. There are only two sites designated for commercial uses east of Commercial
Street. One is the Abiqua School site, which is currently fully developed in school and office
uses and zoned CN [Neighborhood Commercial]. It 1s not suitable for the proposed use because
of its size and the fact that the property is already fully developed with other uses. The only
other property is the so-called Salem Clinic property which abuts the subject property on the
west side and is proposed to be developed with the proposed use. Specifically, the 10.0-acre
Abutting Property 1s designated Commercial, and its development is intended to be coordinated
with the development of the subject PacTrust property to facilitate the development of the
proposed use. It is, however, too small standing alone for the proposed use. There are no other
Commercially designated sites in the selected vicinity. Further, there are no suitable and
available, designated commercial sites along Commercial Street that are of comparable size to
the Subject Property alone or the Subject Property and the Abutting Property which are to be
developed together. Council finds there is a “lack” of suitable alternative locations for the
proposed use in the vicinity selected by the Applicant. Moreover, and in the alternative only,
Council finds based on the evidence in the record that it does not matter how vicinity is defined
for purposes of this minor plan change, as that there is a lack of appropriately designated suitable
alternative sites for the proposed use within the City or even the southeastern part of the UGB —
which UGB is irrelevant as explained below.

Evidence was placed into the record from another situation regarding commercially designated
land supply in the City. Specifically, evidence was placed into the record regarding the
inventory of commercial land within the entire Salem urban area which was examined as a part
of the Salem Regional Employment Center “Economic Opportunities Analysis” (EOA) report of
October, 2004. This document 1s attached to the Tross December 5, 2006 submittal. This City
of Salem sponsored EOA found that there is a deficit of available commercial land within the
UGB for the 20-year planning period (p. 1). According to data provided in the EOA, the total
City-wide inventory of vacant commercial land was 239 acres (Table 6). As shown in Table 7,
there was only one parcel of 20 acres or larger; and only three parcels between 10 and 19.9 acres.
The parcel larger than 20 acres 1s located at State Street and Cordon Road, in the northeast part
of the urban area (the “Picsweet™ property). According to the Comprehensive Plan and Zoning




Maps, none of the 10-19.9 acre parcels are found in the south part of the City. None of these
parcels are in the “vicinity” of the subject property, and they are not located to provide
commercial services to the residential area surrounding Kuebler and Battle Creek. This is further
evidence that there are no alternative sites that are appropriately designated in the vicinity of the
subject property, and the designation of the PacTrust property for commercial use will provide
for commercial services at a location that that lacks a similar commercial site. It is important to
note that the Council does not rely on this evidence as anything other than evidence. It is not
relied on as a City planning document to which adherence is required.

Opponents argued that the vicinity the Applicant used is incorrect and that a different vicinity
should have been used, up to and including the whole City and the UGB. Council rejects these
arguments.

SRC Chapter 64 does not define the term “vicinity.” The dictionary definition for “vicinity” is
“a nearby, surrounding or adjoining region.” Webster’s II, 1286 (1984). The SACP’s only
guidance about what the “vicinity” is for the proposed Community Shopping Center, is that a
community shopping center serves several neighborhoods. The applicant has shown, and the
evidence in the record supports, that the proposal will serve three South Salem neighborhoods
and the substantial existing and forecasted traffic on Kuebler Boulevard. The “vicinity” selected
by the Applicant represents a large subarea of the south part of the City containing developed
and developing residential properties that now lack and will continue to lack commercial
shopping and services as are proposed. The “vicinity” that the applicant picked — composed of
parts of several developing and developed residential areas within several neighborhoods —is a
reasonable one. Where there are no specific criteria that establish how the vicinity must be
determined, an area that is reasonable and that does not violate SACP policies may be designated
as the vicinity for a particular proposed use. Standard Insurance Company v. Washington
County, 16 Or LUBA 30 (1987), aff’d 93 Or App 78 (1988). The selected vicinity is consistent
with City plan policies as well as other City guidance documents for the proposed Community
commercial shopping and service facility.

The SACP’s Commercial Development Goal is “[t]Jo maintain and promote the Salem urban area
as a commercial center” for Marion and Polk counties. The SACP Commercial Development
Goal divides “shopping and service facilities” into three types: regional facilities, community
facilities and neighborhood facilities (the three types are identified in the Definitions and Intent
section of the SACP which precedes the Comm Devel Goal). The SACP does not quantify the
size of neighborhood or community shopping and service facilities. City Council Resolution 87-
136, adopted November 9, 1987, defines the terms “regional retail and employment center” and
“regional commercial or retail center” to include, among other things, a development composed
of “300,000 square feet or more of gross leasable space.” The Applicant’s proposal is for less
than 300,000 square feet of GLA, and therefore is not a “regional retail and employment center”
or “regional commercial or retail center” as the Resolution interprets the term. Moreover, the
SACP provides general guidance for defining the “vicinity” of each type of facility including the
Applicant’s proposed Community facility.

Further, the term “Regional” is defined as “of, relating to, or characteristic of a large geographic
area.” Webster’s 11, 990 (1988). SACP Policy G(1) contemplates that the “region” is the area
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comprised of “the Salem urban area.” For purposes of the SACP, the Salem Urban Area is “the
area within the Salem City limits and the area within the Salem/Keizer urban growth boundary
which is unincorporated and 1s located to the southeast and west of the common city limits
boundary between the cities of Salem and Keizer.” See SACP III, “Salem/Keizer Urban Area
(Regional) Procedures and Policies,” A. “Definitions.” Regional, therefore, refers to all territory
lying within the Salem/Keizer Urban Growth Boundary. Further, City Resolution 87-126
specifically interprets the term “regional retail and employment center” in the SACP, and makes
clear that if a development does not fit these criteria, it must be a community or neighborhood
facility. The proposal does not fit the characteristics outlined in Resolution 87-126 for a regional
facility. Therefore, this is further evidence that the proposal 1s for a community level facility and
that the appropriate vicinity is for the proposed use as a community facility. Other support for
this conclusion is in the context of the SCAP.

The Commercial Development Goal contemplates that community shopping and service
facilities will generate “major customer traffic” and that a community shopping and service
facility will provide “a wide variety of goods and services for a market area of several
neighborhoods.” See SACP 1V, “Salem Area Goals and Policies, G. “Commercial
Development,” Policies 4 and 5. The market area here is for several neighborhoods but is not

“regional.”

The Subject Property lies along the north boundary of the South Gateway Neighborhood, which
abuts the Morningside Neighborhood to the north. In this regard, the SCAP does not define the
term ““Neighborhood”. The dictionary defines the term “Neighborhood” to mean “a district or
area with distinctive characteristics.” Webster’s II, 789 (1988). A neighborhood therefore can
mean either an area with distinctive characteristics or land within Neighborhood Association
boundaries, which would approximate a “district.”. The applicant has also pointed out that there
are three neighborhood associations lying within the Applicant’s proposed “vicinity;” all or part
of which can be served by the proposed community shopping center. Morningside
Neighborhood encompasses approximately 2,100 acres (3.28 square miles), South Gateway
Neighborhood encompasses approximately 3,241 acres (5.06 square miles), and Southeast Mill
Creek encompasses approximately 5,793 acres (9.05 square miles).> The evidence establishes
that these three neighborhoods lack suitably designated alternative sites for the proposed use.

Opponents claim vicinity necessarily means a market area of particular stores. Opponents
mistakenly stated in the proceedings that “there is no dispute that a 3 to 6 mile radius population
will be required to support the use.” (Hoyt 6/25/07 p 7). They also state somewhat inconsistently
that “a minimum radius of three to five miles” 1s needed. (Hoyt June 8, 2007 p 10). Opponents
also state that the entire city 1s required to serve the proposed community shopping center use.
(Hoyt June 8, 2007 Submuttal, p 7). Council finds the opponents’ claims unpersuasive and do
not undermine the Applicant’s selected “vicinity”.

* If the “market area” of these several neighborhoods is 3 to 6 miles as the project opponents’ claim, then the
evidence establishes that there is a lack of large enough Commercially designated suitable alternative sites within
that 3 to 6 mile “vicinity” of the Subject Property, whether the size range is 15-30 acres or a minimum of 18 or of 28
acres.
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First, Council rejects the interpretation of the standard that “vicinity” for a community facility as
proposed means a market area for a particular store, or several stores. Council notes that LUBA
has rejected the opponents’ interpretation of the term “vicinity” determining that Salem’s use of
the term “vicinity” does not mean a “market area.” Salem Golf Club v. City of Salem, 28 Or
LUBA 561 (1995). Council’s determination of “vicinity” need simply be reasonable in light of
what is proposed and courts will defer to a Council’s determination of “reasonable” vicinity.

Using a “market area” of particular stores for the “vicinity” analysis area for a plan amendment
is inconsistent with the context in which the term “vicinity” is used. The context of the term
“vicinity” relates to a proposed use. Here, the applicant’s proposed use is not particular stores,
but rather a community shopping and service facility in which it has tenants. The record
establishes that a market area for particular stores changes depending on the type of store, and a
market area can be larger or smaller based on particular tenant stores in a shopping center.
While it 1s relevant that people in the selected neighborhoods are likely to shop at the proposed
community center (the subject property is in their market area), it is not relevant to the
determination of “vicinity” whether people in other neighborhoods might also shop at a
community center. Council further finds that it is not possible to accurately predict the “market
area” of a community facility as proposed because a market area will vary with the composition
of the tenant stores. Moreover, there is no necessary correlation between the size of stores in a
community shopping facility and its “vicinity”. For example, the record establishes that Fred
Meyer stores range from 60,000 to over 200,000 square feet in size and draw from
neighborhoods ranging from 1.6 to 3.6 miles, not whole, cities. Further, the Applicant testified
that the primary tenants to be sought for the proposed community shopping center are retail, drug
store and grocery:

Those are the primary tenants — again you don’t know who is going to show up
until you get there. But if you take a look at it, Lancaster is just down the road
and has every kind of retail imaginable. Nobody from down there is driving to
this shopping center. North Salem is taken care of. Commercial is taken care of.
We’re not creating something drawing for ten miles, we are responding to a
market that exists. A road with 27,000 cars on it that is only going to go up, a
neighborhood with very good demographics, which allows you to get good
restaurants and uses that people will enjoy. That is what we’ll respond to. This
idea that we are pulling from all over Salem just isn’t going to happen.

On the other hand, it is possible to reasonably predict that the selected “vicinity” which includes
SE Salem Kuebler Blvd. traffic and portions of three neighborhoods will use the shopping and
services at the Subject Property because the Subject Property is within their market area —
meaning the area within which they shop.

The opponents asked Council to restrict the proposed development to the "area to be served.”
Council does not understand how this would be accomplished. SRC 64.090(1) does not impose
a requirement of only specific persons residing in a specific areas be allowed to use shopping
services. Similarly, no standard requires that community shopping center serve only those in an
“area to be served.” Such a requirement would be unreasonable and impossible to enforce.
Council declines to impose such a restriction.



Further, Council finds that the term “vicinity” looks to the surrounding area of a particular
property, not geographically distant areas. Here, the proposal is for a community shopping
center to serve a particular geographic area with distinct characteristics: that of a large existing
and emerging residential area and a major transportation facility — Kuebler Blvd. fronting the
property. This area lacks suitable alternative sites for the proposed use. It would not be a
reasonable or correct interpretation of the term “vicinity” to require geographically distinct areas
lacking these characteristics to be considered for the proposed use where the proposed use is to
capture consumers travelling on Kuebler Blvd. and the residential consumers in the underserved,
large existing and developing residential area of southeast Salem that is the vicinity here.

Accordingly, Council finds it is reasonable to conclude that Kuebler travelers as well as many of
the residents within the selected “vicinity” which includes parts of three neighborhoods would
consider a retail shopping and service center on the subject property to be in their market area.

Opponents rely on Urban Land Institute (ULI) data to argue the proposal is not for a community
shopping center but rather for a “regional” one, necessitating evaluation of a larger “vicinity”.
However, City Council finds that the ULI data supports the opposite conclusion — i.e., that the
proposed development will be a community shopping center. The ULI data establishes the
general size range for a community shopping center is between 150,000 to 450,000 square feet.
Council finds the Applicant’s proposal is for a shopping center of 240,000 square feet on the
18.4 acre Subject Property, combined with the adjoining 10.0 acre property, will result in a total
development of up to 299,000 GLA on the combined site of 28.4 acres. Therefore, Council finds
that the proposal is a community shopping center, as defined by ULL

Opponents stated that the lowest end of the ULI community shopping center range (150,000
square feet) is a “typical” community shopping center. Council finds, based on the ULI data as
well as the expert testimony of Mr. Loffelmacher, that community shopping centers typically
range from a low of 150,000 square feet to a high of 450,000 square feet. Council finds that
even if the lowest end of the community shopping center range can reasonably be interpreted as
the average or median, that this does not define the “range” and a shopping center can be a
“community shopping center” so long as it falls anywhere within the range. Council finds that
the proposed facility of 240,000 GLA on 18.4 acres or of up to 299,000 GLA on the totality of
the 28.4 acres is within the mid range of the ULI data having the characteristics of a community
center.

Opponents state ULI data shows that community shopping centers can serve a range of people —
from about 40,000 to 150,000 (Hoyt 6/8/2007 page 8). From this they argue that if there is a
vacant Commercially designated site in the entire City, it is a suitable alternative site in the
vicinity.

Council has three responses to this position. First, the term “vicinity” cannot be viewed in
isolation, but rather must be applied with reference to the rest of the standard in which the term is
found and which makes the “vicinity” relevant. The area the proposed use is to serve is a three-
neighborhood area in southeast Salem and its significant emerging residential growth as well as
the traffic flowing through this area on Kuebler Blvd. which abuts the subject property.




There has been no challenge to Mr. Tross’ evidence (Tross letter December 5, 2006) in the
record that the three neighborhoods served at least in part by the proposal are expected to have a
population of 37,416 when the projects the Applicant was required to anticipate in its TIA --
Falcon Ridge and Fairview -- come on line. Moreover, there is no dispute that Kuebler traffic
fronting the Subject Property is estimated to reach 50,000 vehicles per day in the mid to long
term.* All of which populations are in the “vicinity” and all of which the Applicant was required
to, and did account for, in its TIA. In other words, the applicant was required to assume all of
these new developments occurred and that Kuebler traffic grew as background traffic as stated
above. There has been no dispute about any of these projections or regarding the applicability of
these projections. Council finds persuasive the evidence in the record that the proposal serves
the three neighborhoods in the “vicinity” that the Applicant and City Staff have identified, and
the Kuebler Boulevard pass-by traffic, all of which are proximate to the subject property and as
noted, within the “vicinity” the Applicant has selected. Accordingly Council finds it is likely
that people who pass by will stop to enjoy the commercial amenities for the property. Council
finds that the evidence in the record supports that there is easily a population of 40,000 if not
more that will be served by the proposal in the vicinity.

Opponent claims that Kuebler Blvd. traffic counts should be used to determine whether the
project is for a Community facility. They argued that using their counts, they estimated that the
proposed use will exceed 300,000 square feet. Council rejects this contention and finds that the
size of the project is limited by that which is proposed by the applicant and is as stated by the
applicant. Moreover, Council finds that the size of the project has been expressly limited by a
condition of approval in this decision. In any event, Council finds that traffic counts do not
determine the size of a project. The traffic impact analysis supporting the proposal was
developed based on a likely “reasonable worst case” scenario of a theoretical mixture of possible
uses based on site conditions and the Institute of Transportation Engineers (ITE) Trip
Generation Manual. The evidence establishes that a project can be a low-traffic generator even
though there is more square footage, or a project with less square footage can produce greater
trips. Accordingly, while the total traffic volume predicted determines likely impacts and
mitigations, the square footage that produces traffic volume is variable depending on the
particular nature of uses. Council also notes that under the City’s “vicinity” standard, the
suitability factors look to the size of a site to accommodate the proposed use as the relevant
consideration. SRC 64.090.

Opponents claimed that the term vicinity includes not only land within the City limits, but also
land that is outside the City in the County UGB east of the property. Council rejects this
interpretation as unreasonable. Opponents’ interpretation would set a precedent that eviscerates
the term “vicinity” of a proposed use, and replaces it with the term “in the City or the City’s
UGB.” This is an unreasonable and incorrect interpretation of the term.” It is also relevant that
the description of “vicinity” used in the analysis in this case is consistent with the description of

* Kuebler Bivd. currently carries more than 27,000 trips per day and 1s projected to carry 50,000 trips.

% Council notes that this issue is largely irrelevant as the record establishes that there is no commercially designated
land in the UGB around south eastern 1-5 — that is designated “Industrial.”  Accordingly, regardless of whether land
in the UGB near south east I-5 is relevant, there is no suitable appropriately designated alternative sites for the
proposed use in any case.
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vicinity the City has affirmed 1n other cases. Including land within the UGB in the “vicinity” of
a proposal is not consistent with previous City interpretations. For example, in the recently
approved “Kale Road” decision (CPC/ZC 05-12), cited by opponents,, the “vicinity” was simply
described as: “For purposes of this application, the vicinity was defined as the area extended to
the UGB on the east and north, Silverton Road on the south and Interstate-5 on the west.” (Kale

Road staff report, page 9).

Opponents 1dentified two parcels that they claimed were suitable alternative sites for the
proposed use. One property is located at State Street and Cordon Road, in the northeast part of
the Salem urban area (the “Picsweet Property”). The Pictsweet Property and Chemawa Property
are not in the “vicinity” of, but rather are distant from, the Subject Property. These two
properties would not be located close enough to serve the three neighborhoods north and south of
Kuebler Boulevard, and east and west of Battle Creek Road or the SE Salem Kuebler Blvd.
traffic. The Pictsweet Property is approximately five miles northeast of the Subject Property.
The Chemawa Property is approximately eight miles from the Subject Property in North Salem.
These sites are not within the scope of the term “vicinity” based on the dictionary definition of
the term or any other reasonable definition of the term “vicinity.”

The selected vicinity represents a logical geographical area for the proposed community
commercial facility based on the existing and emerging residential growth in the area and key
adjoining transportation corridors.®

Lack of Suitable Alternative Sites

The standard requires that there be a lack of Commercially designated, suitable alternative sites
for the proposed use within the “vicinity” of the proposed use. In this standard, there are two
alternative evaluation “factors” for making this suitability determination. Neither of the factors
is stated as an approval standard, and both factors need not be evaluated. Rather one or both of
the factors may be considered in determining whether an alternate site is “suitable” for the
proposed use. They are alternative factors to consider in determining suitability. Those two
alternative evaluation factors are SRC 64.090(1)(A) “Suitability of the size of the alternative
sites to accommodate the proposed use;” or SRC 64.090(1)(B) “Location: Suitability of the
location of the alternative sites to permit the proposed use.” Both factors are relevant to this
case. The record shows that in the selected vicinity there are no parcels of sufficient size
(between 18 and 30 acres in size’) designated “Commercial” in the City plan, for the proposed
use. Therefore, the record shows that in the selected vicinity considering the size of alternate
sites, there is a lack of suitable alternative sites for the proposed use. Similarly, there are no
suitably designed alternative sites in the vicinity for the proposed use that have the locational
characteristic of being situated along Kuebler Blvd., with its high traffic counts.

% Council notes in the alternative only that the dispute about the “vicinity” does not change the result in this case
regardless of the interpretation of that term, because no matter how big or small the “vicinity” is determined to be,
there is no alternate, appropriately designated site for the proposed use, either in the City or the southeastern UGB

There are also no parcels between 15-30 acres in size designated Commercial in the vicinity.
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As explained above, the Picsweet and Chemawa sites selected by the opponents are not
appropriately designated for the proposed use.

A suitable alternative site must be able to accommodate the proposed use of up to 299,000
square feet of community commercial shopping and services. This means considering the “size”
factor for suitability, a suitable alternative site must be composed of about 28 acres of land.
However, if there were potential alternative sites between 15-30 acres those would have been
reviewed, but there were no such sites in South Salem.

Oppo