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DISSERTATION ABSTRACT
Alan Preston Reynolds
Doctor of Philosophy
Department of Philosophy
June 2015
Title: The Perils of Pluralism: An Exploration dfd Nature of Political Disagreements
about Economic Justice
Much of contemporary mainstream political philosppiperates under the
assumption that if reasonable people deliberatatabatters of basic justice in the right
conditions, agreement will emerge. This assumptigalies that although reasonable
people will likely disagree aboptivate matters concerning the nature of good life
they will nonetheless agree abquiblic matters ofustice | reject this assumption, and
in this dissertation | argue that reasonable peagddikely to experience deep and
persistent disagreements about matters of bagicgud concede that there are some
domains of justice where broad agreement has bedeevaed in modern democratic
societies, namely those concerning the scope ameémioofcivil andpolitical liberties.
However, when it comes to the scope and conteat@fiomidiberties, there is little
agreement to be had. This is because reasonaijiepzn be committed to radically
different premises about matters of basic justgcevell as the fact that basic agreed-upon
concepts can be interpreted and interconnectednifisantly different ways. Even in
ideal theory, then, where we restrict ourselvasi@alized reasonable people, rational
consensus is not a feasible goal on certain coteermaf justice. From here, | turn to the
realm of non-ideal deliberation about justice arpl@re the difficult problem of rational

political ignorance. | further discuss the effeatshe Internet on non-ideal political

iv



deliberation, and I look at the ways in which oaltheliberation can fuel normal
cognitive biases and deepen political polarizatibargue that matters of economic
justice are characterized by betioral pluralismandepistemic complexitypoth of which
tend to be downplayed within the deliberative emetathat proliferate on the Internet.
How are we to deal with these problems of politdisagreement and polarization? To
help answer this question, | turn to the traditdmerican pragmatism, and especially
the writings of William James, to suggest a reqaaéion of political philosophy away
from the assumption of rational consensus and wanore humble, but more
constructive, vision in which the philosopher atpsto fashion new ideals that might

help overcome currently entrenched disagreements.
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CHAPTER |

INTRODUCTION

The nature of political disagreement over econdssaes is front and center in
American political consciousness today, with “Teatiers” pitted against “Occupiers”
over basic issues of taxation, redistribution, fatjon, cronyism, outsourcing, the debt
and deficit, the financial sector, housing markkesglth care markets, labor policy, trade
policy, capitalism and the environment, etc. Aual observer of American politics is
likely to note two things about these debatesti{&)competing sides seem to hold
sharply opposed philosophical views about the eabfisociety and self, ownership and
entittement, property and justice, etc., and (2)ghilosophical ideas underlying these
debates are very confused and unclear (even te ths regularly invoke them).

My project, then, is a philosophical interventitiat aims to make these
underlying ideas explicit and to explore the natfrthese disagreements about
economic justice. Are these competing ideas dgtoalch closer together than it seems
when they are wielded in the heat of everyday igsit | will show that they are not —
the competing philosophical views are, in factpmenensurable and hopelessly at odds.
Does one of the sides adhere to ideas that areseofcontradictory, morally abhorrent,
or wrong? | will argue that this is not the caghe-competing sides are both committed
to philosophical views that are in fact reasonalb. conclusion is thus a tragic one, as |
cast doubt on the very possibility of consensusi@daany single conception of economic
justice, even among reasonable people. From theregh, | suggest ways in which we

can productively think about a politics without thepe of rational consensus, in which



we can peaceably live together while continuindisagree deeply and indefinitely about
important issues of justice.

My intervention aims to make the philosophical sleaderlying our political
discourse explicit and clear, so | therefore tarthiat tradition of thought where we find
our political intuitions most clearly and fully atilated and systematized: political
philosophy. In particular, | engage the traditadripolitical liberalism,” which stretches
back to the classical social contract thinkerslodfias Hobbes, John Locke, Jean-
Jacques Rousseau, and Immanuel Kant, and comasough John Rawls, Jonathan
Quong, and Gerald Gaus (and many others). Aslagxm chapter Il, this tradition of
thinkers is committed to the project of articulgtiza conception of justice that can be the
object ofconsensuswhile at the same time respecting the reality there exists, and
always will exist, gluralismof philosophical, moral, and religious views among
reasonable people. The ideal of consensus compart, from the Enlightenment, and
embodies the democratic hope that reasonable peoalpolitical community can arrive
at mutually agreeable principles and rules to goveeir shared social life. The fact of
pluralism becomes clear, in part, during and dfterReformation, and reflects an
appreciation for the inescapable pluralism of valaed ideals that is produced by
practical reason operating under free institutions.

On the surface, however, tlteal of consensusnd thefact of pluralismpull in
opposite directions — one embodies our aspiratodreement, the other signals our
recognition of disagreement. How, then, can congeand pluralism be reconciled, if at
all? This is the problem that political liberaligries to address. The response from

political liberals, which I explain in detail in apter I, is the claim that reasonable



people are bound to agree abpublic principles ofjustice(at least in their broad
outlines), even while they are bound to deeplygtisa abouprivate matters of thgood
life. Thus, the liberal public/private split accommisdathe consensus/pluralism split
perfectly. Our shared public life is characteribgdconsensus, while our separate private
lives are characterized by pluralism.

| challenge this optimistic assumption at the heagolitical liberalism — namely
the assumption that reasonable people will agreatahe basic contours of justice.
Now, in modern democratic societies, reasonabl@lp&m agree about many justice-
related issues. The liberties secured by a lilalocratic state can be divided into
three categorieivil liberties (freedom of speech, association, press, gioliXjcal
liberties (freedom to vote, run for office, etc.), aadonomic libertiegfreedom to own
and exchange goods and services, etc.). | agtbeowiitical liberals that there exists, in
modern liberal democracies, widespread agreemean(toverlapping consensus”) on
the nature and scope of civil and political libest{in their broad outlines, with some
notable exceptions). For example, there is a beoadensus in modern liberal
democracies concerning the nature and importanfre@kspeech, even while there are
disagreements around the periphery of this bagit,rsuch as debates concerning the
regulation of hate speech. However, | argue tbhtigal liberals are wrong to assume
the existence of an overlapping consensus on tlhieenand scope of economic liberties.
In the debates between right-libertarians, lefédtarians, classical liberals, left-liberals,
and liberal socialists, as well as between suffiggans, prioritarians, and egalitarians,
the disagreements over economic justice are indeetkep and persistent as are the

disagreements we experience about matters of i Ife. Political liberalism is not



equipped to deal with the fact of cdeep yet reasonabtksagreements about the nature
and scope of economic liberty.

In chapter 1ll, then, | explore the various attesngt political philosophers to
articulate a conception of economic justice thatid¢de acceptable to all reasonable
people, and | explain how and why they fail. Twadigical philosophers especially of
interest are John Rawls and Robert Nozick, with Ranrticulating a conception of
economic justice attractive to those on the egadeft, and Nozick articulating a
conception of economic justice attractive to thosehe libertarian right. To explore the
nature of their disagreement, | dig down to theeaprestion that divides them: Do people
have an entitlement to their unearned natural a¢satural ability, intelligence, work
ethic, etc.), and thus to the economic assetdltvatfrom them? Rawls develops the
“argument from arbitrariness” to argue that sineegde do noearntheir natural assets,
they have no entitlement over them, from which tvectudes that natural assets are a
“‘common asset,” held collectively by the largeripodl community. This justifies
sharply limiting economic liberty and redistribigimcome from the lucky to the
unlucky. This defense ddick egalitarianismprovides a powerful philosophical defense
of Rawls' economic egalitarianism. Nozick, on ¢lieer hand, agrees with Rawls that
people do not earn their natural assets, but Nqzightly) points out that Rawls does not
sufficiently explain how this fact itself transfetse entitlement over natural assets to the
larger political community. So, even though peagidenot earn their natural assets,
Nozick argues that each individual should be esdtitb her own natural assets and the
economic assets that flow from them. This argurtiam justifies maximal economic

liberty and a minimal state that protects basibtsdincluding, importantly, private



property rights). This defense sxélf-ownershigprovides a powerful philosophical
defense of Nozick's inegalitarian historical ertitent theory of justice. | will argue that
neither Rawls nor Nozick has made a fully persweasase for his theory of entitlement
and justice, and neither Rawls nor Nozick has nzafidly persuasive critique of his
counterpart. As such, both positions e@sonableand at the same time both positions
arereasonably rejectableReasonable people can, indeed, radically disagjveut
matters of economic justice.

Nozick's critique of Rawls represents an externéijae of political liberalism,
since Nozick attacks Rawls' very premises. Howdvam also interested in developing
an internal critique of Rawls' version of politiddderalism. From here, then, | explore
some of the debategthin political liberalism, and show that even those \alooept
many of the same premises can develop them inaiditifferent ways. This is the case
because basic agreed-upon concepts can be ineztamed interconnected in significantly
different ways, which | document in the debate dlerrelationship between economic
liberty and moral personhood that divides Samueéfran from John Tomasi, and the
debate over the nature of liberty and coerciondhatles Gerald Gaus from Andrew
Lister. Even in ideal theory, then, where we resturselves to idealized reasonable
people who shared the basic project of politidardalism, rational consensus is not a
feasible goal for certain core matters of justieeduse of the wide plurality of reasonable
yet irreconcilable views.

In chapter 1V, | turn away from ideal theory andnttoward the non-ideal world
of political deliberation. One of the most impat@roblems for non-ideal deliberation

is the problem ofational political ignorance That is, individuals do not have strong



incentives to develop justified beliefs about coexpbolitical issues. This is especially
the case for issues of economic justice. | arpaewhat makes economic issues
especially challenging is the degree of bwibral pluralismandempirical complexity
inherent in them. Unlike other political disagrests (such as cultural issues like same-
sex marriage or abortion), which are almost entidelbates over normative
commitments (or, as we usually sagjueg, disagreements about economic issues also
involve complicated and subtle debates about eogbiguestions (or, as we usually say,
factg, such that even experts frequently disagree abeutiesirability of any given
economic policy. For example, evaluating the issiugbortion depends primarily on
one's religious worldview, and requires comprehmnsi only the most basic empirical
matters. Evaluating competing views about the tmefiKeynesian stimulus, or
competing views about monetary policy, requires estmavy-duty training in economics.
Many people are capable of developing a coheré¢mtfsalues, which means that most
people are competent to pass judgment on valueylmdiural issues. However, only
the exceptionally well-informed are capable of gnag the complex empirical issues
underlying economic policies related to trade altieare.

In chapter 1V, | also reflect on one of the mosportant and interesting arenas in
which real-world, non-ideal political deliberatitaekes place today: the Internet. Here |
investigate the effects of our new media landscapthe quality of our political
disagreements about economic issues. Increaspaltical activism and debate in the
United States (and elsewhere) is conducted inpmesow connected to, online media
environments, as participation shifts from the pessonsumption of the nightly news to

the active participation of online political foruresch as comments sections, blogs,



Facebook, and Twitter. So how does this new meaN@ronment affect our political
lives? | suggest some reasons to be pessimigiiat &ire implications of our new media
environment on the quality of our political deliagon.

The upshot of all this is somewhat troubling: thestemically closed
communities of deliberation that too often arisdlom Internet have, as one negative
effect, a tendency for all sides to downplay theahpluralism and empirical complexity
of economic issues. Thus, the Internet enablesrtegion of large communities of
people who are like-minded not only in their valuast also in their empirical
assumptions about the world — however uninformefthored these assumptions may be.
To fill out this story | will draw on existing emjical studies of online polarization and
connect these empirical findings to the structteatiencies toward disagreement rooted
in the work of moral psychology. This chapter daepthe pessimism regarding the
possibility of consensus about economic justicapeérs Il and Il point toward the
likelihood of deep and persistent disagreement taboumative issues in ideal
deliberation, while chapter IV points toward theelihood of hopeless confusion and
disagreement about empirical issues in non-idddetation.

Finally, in chapter V, | propose ways of more sesiy incorporating deep value
pluralism into political philosophy by drawing omet (largely marginalized) traditions of
political thought that are not corrupted by theuagstion of the eventuality of rational
consensus. Most notably | develop some insigbts fihe pragmatist political
philosophy of William James. Ultimately, | argumat political philosophers should seek
out hitherto unseen or unappreciated nodes of cgamee beneath our sedimented

debates, and develop these points of convergetwadw ideals that might capture the



imaginations of the opposing parties to the disaigeent. James exemplifies this practice
in his article “The Moral Equivalent of War,” andry to draw out lessons from this
example for contemporary political philosophy. $hupropose a vision of political
philosophy that is more modest, and in some way® mifficult, but better oriented to
directly and productively engage with the ongoingtcoversies of society.

The structure of this dissertation can be descrbéde following way: chapters II-
IV are diagnostic, while chapter V is reconstruetivChapters Il-1V successively narrow
in on a diagnosis, going from very broad and thecakin chapter 1l (in which |
diagnose the challenge of deep pluralism for thdition of political liberalism), to a
focused example of this problem (the deep yet retde disagreements we experience
concerning the nature and scope of economic lipetdyan even more focused case (how
this disagreement is altered and deepened in titexioof online deliberation). Finally,
chapter V provides a possible way forward, in wHighopose an altered conception of
the nature and role of political philosophy, onattis more attuned to our current

political conditions.



CHAPTER Il
THE PROJECT AND PARADOXES OF POLITICAL

LIBERALISM

1. Introduction: The Fundamental Problem

According to liberal political philosophy, politicauthority is legitimate only if
all of those subject to its power consent to thegyples of justice that guide its exercise.
However, it is an undeniable fact that reasonabtegfe disagree with each other about
basic matters of philosophy, religion, and moralijow, then, can consensus be
achieved in the midst of a wide-ranging pluralishvalues? The tradition within
political philosophy that most directly addresd@s guestion is often referred to as
“political liberalism™ (most systematically articulated by John Rawlkisbook of that
name). This tradition has its origin in the claassocial contract thinkers of Thomas
Hobbes, John Locke, Jean-Jacques Rousseau, andlminkant? The optimistic
assumption at the heart of political liberalisnthiat reasonable people are likely to
disagree deeply and indefinitely about private aratof the good life, but nonetheless

will be able to agree about the basic principlepistice that govern public life (at least

bl use the label “political liberalism” to signifj¢ whole subset of the social contract traditiocoading
to which agreement about justice takes place betwgeally situated and morally motivated
bargainers. My use of the term does arguably dher some meaningful distinctions in the literature
such as the distinction between political liberaliand epistemic (or justificatory) liberalism
(articulated most systematically by Gerald Gadg)e distinction between political liberalism and
epistemic liberalism has not fully crystallizedthe literature, and the distinction is not espégial
meaningful in this dissertation. Thus, | use @vent “political liberalism” as the broad categorytbbse
committed to a moralized social contract. Thigidggiishes the moralized political liberal social
contractarianism from the amorabdus vivendsocial contractarianism that begins with Thomas
Hobbesleviathan(Peterborough, ON: Broadview Press, 2010) and same&hrough (most notably)
David Gauthier'sorals by Agreemer{Oxford: Oxford UP, 1986).

2 The continuity of the classical social contractlitian with the contemporary project of political
liberalism is demonstrated convincingly in GeralauS, “Public Reason Liberalism,” accessed 9
February 2013, http://www.gaus.biz/PublicReasontdlem.pdf.
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in their broad outlines). If this assumption isreat, then political liberalism has a
helpful and satisfying solution to the apparensien between the ideal of consensus and
the fact of pluralism. The political liberal satut to this tension is that our reasonable
disagreements about the good life are to be defoggdivatizing (or devolving)
decisions about the good life into the private splf@here they can govern our personal
lives and structure our freely chosen private d@asioas). This move leaves the public
sphere free of deep disagreement, thus helpingable the achievement of consensus
about public matters of justice.

However, the assumption that reasonable peopleaned to agree about justice
is, | will argue, only true within particular donmai of justice. The liberties secured in a
liberal democratic state can be divided into thoategoriescivil liberties (freedom of
speech, association, press, efgojjtical liberties(freedom to vote, run for office, etc.),
andeconomic libertiegfreedom to own and exchange goods and servite}® d agree
with political liberals that there exists, in moddiberal democracies, widespread
agreement (or an “overlapping consenéush the nature and scope of civil and political

liberties (in their broad outline$)However, | argue that political liberals are wgdn

® This division of liberal justice into three cateigarof liberties is found in the work of Rawls, Imiade
explicit in Samuel FreemaRawls(London: Routledge, 2007); James Nickel, “Econohilierties,” in
The Idea of a Political Liberalism: Essays on Rawls. Victoria Davion and Clark Wolf (Lanham,
MD: Rowman & Littlefield Publishers, Inc., 2000n@John Tomaskree Market FairneséPrinceton:
Princeton UP, 2012). Rawls describes the indivittaa having “higher order interests” in advancing
their “moral powers,” which include the ability torm and act upon a conception of the good and the
ability to form and act upon a conception of justfolitical Liberalism expanded ed. [New York:
Columbia UP, 1993], 74-75). Rawls goes on to athaéestrong civil liberties enable the formatiorda
pursuit of a conception of the good, while strongtjtal liberties enable the formation and pursifig
conception of justice. The importance of econalibierty in the tradition of political liberalism isow
an important object of debate, and one that willlealt with at length in chapter III.

4 Rawls,Political Liberalism 15.

®  For example, there is a broad consensus in moiberal democracies on the nature and importance of
free speech, but there are disagreements arounmbthmhery of this basic civil liberty, evidenceyd the
debates concerning the regulation of hate speEohan overview of the debate on this particulanés
see Jeremy Waldroithe Harm in Hate Spee¢@ambridge, MA: Harvard UP, 2012); and Anthony

10



assume the existence of an overlapping consenst®earature and scope of economic
liberties® In the debates between right-libertarians, iéftarians, classical liberals,
and left-liberals, as well as between prioritarjiansficientarians, and egalitarians, the
disagreements are indeed as deep and persistar tiee disagreements we experience
about matters of the good life. Political libesati is not equipped to deal with the fact of
our deep yet reasonabtisagreements about the nature and scope of ecotbenity.

In this chapter, | explore and critique some ofrtiest influential accounts of how
the general issue of pluralism has been dealt iwithe tradition of political liberalism. |
engage with the tradition of political liberalisradause it takes seriously both the ideal of
consensus as well as the fact of reasonable @arall begin by giving an account of the
meaning and significance of both of these themdisariberal tradition, and pointing out
their apparent tension. | then reconstruct arttjoe the main attempts to reconcile
these two commitments within the paradigm of paditiiberalism. | will focus on the
strategies developed by two strands of politidczdalism: the “shared reasons” model

(articulated by John Rawls, Charles Larmore, Jaratuong, and Thomas Nagel), and

Lewis, Freedom for the Thought We Hatdéew York: Basic Books, 2007). However, as | niote
Chapter IV, the contemporary “Culture War” in thaitéd States features a great deal of foundational
disagreement concerning civil liberties in thosgaarwhere religious and secular values continue to
clash, such as same-sex marriage and abortioruaBlgissues related to money in politics and
campaign finance reform reflect foundational disggnent concerning political liberties. In all, sbe
examples show how thin is the overlapping conseabuost justice in a modern liberal democracy like
the United States. Nonetheless, | still mainthat the domain of economic justice embodies some of
the most persistent and intractable disagreementaoe.

¢ Asimilar sentiment is expressed by Gerald Gaugniite writes, “it is plausible to suppose that a
major change between the seventeenth and twestyeénturies was what we might call the general
liberalization of conceptions of the good in westdemocracies. The basic tenets of liberalism,
including freedom of speech and thought, represigatastitutions, wide scope for freedom of action
and life styles, privacy and the market order\emg widely embraced and embedded in a wide variety
of worldviews. Yet, while we may suppose that ¢hisrsuch a convergence on these essential features
of liberal democracy, it is doubtful that... théseagreement of specific property rights, princpdd
distributive justice, or laws concerning abortibealth care or, say, gay marriage” (“Public Reason
Liberalism,” 17-18). My major departure from Gasishat | try to demonstrate the existence of almuc
deeper and more radical disagreement about is$yseeperty rights and economic distribution than
Gaus admits. | deal with this issue in chapter IlI
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the “convergent reasons” model (articulated by BeGaus, Kevin Vallier, and Jeffrey
Stout)! | will argue that both models are only able towse consensus about justice by
unjustifiably over-narrowing the range of reasoegtiliralism. In other words, both
models fail on their own terms, as they ultimat@iyto respect the depth of the

reasonable pluralism that we witness in modern aeatic societies.

2. The Project of Political Liberalism: Basic Overvew

Both consensus and pluralism are central issugsoldrcal philosophy, today as
much as ever. Citizens of liberal democraciekagpire to consensus as a condition of
political legitimacy — indeed, our democratic ethas only deepened over time, as more
groups and classes of people have been includednatgroup of people to whom public
justification of state power must be given. At #zene time, people continue to deeply
disagree about any number of important philosophmaral, and religious issues —
indeed, our pluralism has only deepened, as newdaf disagreement have emerged,
some of which are just as deep and intractablel@gaus disagreements were in
sixteenth century Europe. We live in a world oépdeand deepening, pluralism. Large
patterns of global migration have created condgiohgreater cultural, ethnic, and
religious diversity within many liberal democrasiocieties. As the public debate is
expanded to include new voices (from racial, genaled sexual minorities) or new topics
(abortion, gay marriage, animals rights, environtakissues), new social, moral, and
political divisions emerge that challenge the cttexd ideal of consensus. Given this

clear (and growing) tension between consensus lamalism, the project of forging

" These phrases are my own, but they correspondlitdsion common in the literature. For example,
Kevin Vallier refers to the distinction between fs@nsus” and “convergence,” in his “Convergence
and Consensus in Public Reasdpuiblic Affairs Quarterly25, no. 4 (October 2011).
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consensus in the midst of pluralism remains an napd task for political philosophy.
The tradition within political philosophy that hgen this problem the most sustained
attention is political liberalism.

Political liberalism is a tradition in political pbsophy that is often associated
with the later work of Rawls. However, politic#déralism is ultimately an extension
and culmination of a tradition of thought that tagoots in the classical social contract
tradition. Despite the many disagreements withig lbong tradition, each of its adherents
shares a common set of concerns. The whole wadgian extended attempt at
developing an account of legitimate political auttyostarting from two fundamental
commitments: (1) the principle of public justificat, and (2) the fact of reasonable
pluralism® Put more simply, political liberalism hopes taacileconsensusvith
pluralism Consensus about justice is viewed as a necessadytion of political
legitimacy, while reasonable pluralism about valisegewed as an unchangeable fact of
the social world to be accommodated and not rekistace it is assumed that the free
exercise of practical reason itself leads to a Hedmpluralism of values.

On the face of it these commitments pull in opmoditections. Consensus
requires agreement, while pluralism reflects disagrent. Consensus is a stabilizing
force, while pluralism is a destabilizing forteRobert Talisse states the apparent
inconsistency: “If liberals really stress reasoegtiuralism, they will be unable to find

any consensus on which to build political legitityia€ they allow for enough agreement

8 Indeed, Fred D'Agostino argues that “public justifion” and “evaluative pluralism” are the

fundamental commitments in all of liberal polititabught. See D'Agostin&ree Public Reason
(Oxford: Oxford UP: 1996), 6-7.

® Fred D'Agostino argues that this tension betwe@s@&osus and pluralism is constitutive of and
inescapable for the liberal tradition. See D'AgustFree Public Reasary.
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to justify the state, pluralism is qualified?.”Can political liberalism provide an account
of justice that is able to achieve the consentenigbe who continue to reasonably
disagree about important issues? As Rawls canbngtates the problem, “How is it
possible for there to exist over time a just amdblst society of free and equal citizens
who remain profoundly divided by reasonable religiophilosophical, and moral
doctrines?" Before addressing this difficult topic of recdima consensus and
pluralism, | will briefly explain why these two camtments are so central to this long

tradition in political philosophy.

3. The Project of Political Liberalism: Consensus iad the “Liberal Faith”

Perhapshe central feature of all liberal political philosopls the conviction that
political legitimacy rests on the consent of theegymed. Every member of society
deserves an adequate justification for the poliacghority she is subjected to if she is to
be expected to willingly comply with its demand®olitical liberals have come to name
this commitment the “principle of public justifigah.” As Jeremy Waldron puts it in his
articulation of the “Theoretical Foundations of &ralism,” “a social and political order
is illegitimate unless it is rooted in the consehall those who have to live under it; the
consent or agreement of these people is a conditida being morally permissible to
enforce that order against thef.Nagel echoes, “The task of discovering the cookt

of legitimacy is traditionally conceived as thatfioiding a way to justify a political

1® Robert TalisseDemocracy after Liberalism: Pragmatism and Deliktera Politics(New York:
Routledge, 2005), 37.

1 Rawls,Political Liberalism xxxvii.

2 Jeremy Waldron, “Theoretical Foundations of Libisral” The Philosophical Quarterlg7, no. 147
(April 1987): 140.
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system to everyone who is required to live und&®itFinally, Fred D’Agostino writes,
“No regime is legitimate unless it is reasonablenf@very point of viel* Some
articulation of this commitment can be found in Wréings of all contemporary political
liberals. Indeed, some variant of this commitmeant be found in the writings of most
contemporary political philosophers, even thoseisertified with the tradition of
political liberalism®®

In its commitment to consensus (or public justtica), political liberalism traces
its roots back to the Enlightenment. Waldron notéle relationship between liberal
thought and the legacy of the Enlightenment cabeaitressed too stronghif.”"He
explains, “After millenia of ignorance, terror, asdperstition, cowering before forces it
could neither understand nor control, mankind fabedprospect of being able at last to
build ahumanworld, a world in which it might feel safely andcsirely at home* This
desire for a rational, human world was motivateddyimpatience with tradition,
mystery, awe and superstition as the basis of pater of a determination to make
authority answer at the tribunal of reason and twevus that it is entitled to respe&.”

For a citizenry with this new conception of politidegitimacy, the principles governing

3 Thomas NagelEquality and Partiality(New York: Oxford UP, 1991), 3.
4 D’Agostino, Free Public Reasqrs0.

5 For example, in the public choice tradition;Tine Calculus of Consedames Buchanan and Gordon
Tullock argue that basic constitutional rules regtihe unanimous approval of suitably idealized
citizens (they call this the “unanimity rule”). &dames Buchanan and Gordon Tullddke Calculus
of ConsentThe Collected Works of James Buchanan v@in@anapolis: Liberty Fund, Inc, 1999), 6.
To see how these ideas are developed in anothertiamp strand of the liberal tradition, see Jirgen
HabermasBetween Facts and Norms: Contributions to a Disseurheory of Law and Democracy
(Malden, MA: Polity Press, 1996).

18 Waldron, “Theoretical Foundations of Liberalism34L
17 Waldron, “Theoretical Foundations of Liberalism34L

18 Waldron, “Theoretical Foundations of Liberalism34L
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the political order “must be amenable to explamatiod understanding, and the rules and
restraints that are necessary must be capablergf fustified to the people who are to
live under them? Waldron summarizes, “The social world, even nthem the natural
world, must be thought of as a woftst us”® The Enlightenment thinkers proposed a
radically new relationship between the citizen #relstate. Political authority could no
longer beassumedo be legitimate simply because it was connectidl tnadition, or a
traditional authority like the Church. Insteadlifcal authority has to earn its legitimacy
by justifying its coercive rule to each member @fisty, using reasons that are
intelligible and acceptable to the citizens. Onlyhis way could political authority be
truly self-imposeduthority — the only kind of authority acceptaftie many
Enlightenment thinker¥.

This Enlightenment heritage gives liberalismrétonalist core Notice
Waldron’s injunction that we must “make authoritysaver at theéribunal of reasorand
convince us that it is entitled to respett.Rawls’ famoumriginal positiondevice is
intended to model this form of unencumbered ration® We find an analogous device

in Jirgen Habermas’ idealized speech situafiofnd this is what Nagel is gesturing at

9 Waldron, “Theoretical Foundations of Liberalism34L

20 Waldron, “Theoretical Foundations of Liberalism34L35.

2 For the canonical defense of this new self-conoepti the citizen as both subjeatd authorof law,
see Immanuel Kant, “What is Enlightenment?”, traviary C. Smith, 1784, accessed 8 June 2013,
http://www.columbia.edu/acis/ets/CCREAD/etscc/Katmhl.

22 Waldron, “Theoretical Foundations of Liberalism34t my italics.

2 John RawlsA Theory of Justigaevised ed. (Cambridge, MA: Belknap, 1971), chaft

24 See Jurgen Habermade Theory of Communicative Action, Volume 1: Reasa the Rationalization
of SocietyBoston: Beacon, 1981).
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when he identifies liberalism with the “highest-erdmpartiality,® and as a “highest-
order framework of moral reasoning ... which takesutside ourselves to a standpoint
that is independent of who we aré.William Galston notes that for political libersin,
“reason is understood as the prime source of aitytiéf and moral and political norms
are “immanently derived from the fact and form afral rationality itself.”® This

connects up contemporary political liberalism wiilint (the paradigmatic Enlightenment
rationalist), who insists that “the moral law isdosedby reason itself? Beneath these
invocations of the authority of reason emergesagsaimption that the exercise of human
reason, liberated from mysticism, tradition, anaoigance, will converge on the basic

principles of liberalisn® Later, political liberals would argue that th@per exercise of

% Thomas Nagel, “Moral Conflict and Political Legitamy,” Philosophy & Public Affaird 6, no. 3
(Summer 1987): 216.

% Nagel, “Moral Conflict and Political Legitimacy,”2®.
2 William Galston,“Two Concepts of Liberalism,Ethics105, no. 3 (April 1995): 525.

% William Galston, “Moral Personality and Liberal Torg: John Rawls’ ‘Dewey Lectures,Political
Theory10, no. 4 (November 1982): 492.

2 Immanuel KantGrounding for the Metaphysics of Moratsans. James W. Ellington)'2d.
(Indianapolis: Hackett, 1983), vi; my italics.

% This hyper-rationalism puts political liberalismglaild of the Continental Enlightenment, at oddghwi
the classical liberalism developed by figures aisged with (and influenced by) the Scottish
Enlightenment, such as David Hume, Adam Smith, Ad@nmguson, and later F.A. Hayek. This latter
tradition tends to view justice not as the prodafdiuman reason, but instead as an emergent
convention arising and evolving over time througbstty invisible hand processes. It also
distinguishes political liberalism from modern censtism, the latter of which is summarized by
Irving Kristol: “Modern conservatism found it nesasy to argue what had always been previously
assumed by all reasonable men: that institutiorisiwhave existed over a long period of time have a
reason and a purpose inherent in them, a colleatisgdom incarnate in them, and the fact that wetdon
perfectly understand or cannot perfectly explairy wiey 'work' is not a defect in them but merely a
limitation in us” (Two Cheers for CapitalisfiNew York: Basic Books, 1978], 161). This conséiva
tradition reaches back to Edmund Burke and inclidesontemporary thinker Michael Oakeshott.
Hume challenges the central political liberal ideatonsensus as the basis of political legitimiacy
“Of the Original Contract,Essays: Moral, Political, and LiterarfNew York: Cosimo Classics, 2006),
arguing that we instead evaluate the legitimacyaditical regimes based on the criterion of utikity
whether or not the political regime enables itezeits to realize their goals better than altereativ
feasible regimes. He writes, “The general oblmatwhich binds us to government, is the interasts
necessities of society; and this obligation is v&rgng” (I1.XI1.45). On the contrast between mode
conservatism and modern liberalism, see MichaekSkadtt,Rationalism in PoliticgIndianapolis:
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reason would have reasonable citizens convergbheoprinciples of a strongly
egalitarianliberalism®

| call this assumption the “Liberal Faith” — thetlfethat reason itself compels
reasonable people to accept the basic tenantsesélism. If reason is a common human
faculty, and it issues in determinate judgmentsuiboral truths, then reasonable people
are bound to agree about the nature of justice Hritlightenment assumptions about
human reason give support to the Liberal Faithfdith in the possibility of consensus
about justice. However, the Enlightenment hope@rsensus clashed, historically, with
the fact of profound religious pluralism made ewvidey the Reformation. The
Reformation and the Wars of Religion exposed de@dek in Europe that cast doubt

upon the Liberal Faith.

4. The Project of Political Liberalism: Pluralism and the “Liberal Nightmare”

It appears as a historical fact that the free eseraf human reason doestissue
in identical judgments on all issues of religiomgrality, and philosophy, but rather it
issues in a rich diversity of such judgments.Paiitical Liberalism Rawls argues that “a
plurality of reasonable yet incompatible comprelhendoctrines is the normal result of

the exercise of human reason within the framewébitk® free institutions of a

Liberty Fund, Inc, 1991); and Thomas SowalConflict of Visions: Ideological Origins of Patal
Struggles(New York: Basic Books, 2007). For a conservatikigque of Rawls, see Allan Bloom,
“Justice: John Rawls Vs. The Tradition of Politi€ddilosophy, The American Political Science Review
69, no. 2 (June 1975). For a conservative defefiseeritocracy against Rawls' egalitarianism, see
Daniel Bell, “On Meritocracy and EqualityPublic Interes?9 (Fall 1972). For a conservative take on
the topic of chapter Il (economic justice), sedrg Kristol, “When Virtue Loses All Her Lovelings
Some Reflections on Capitalism and 'The Free Sgtidhe Public Interesk1 (1970).

% This assumption — that reasonable people can kextgto converge on an egalitarian view of

property rights and wealth distribution — will bepdored and critiqued at length in chapter 111
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constitutional democratic regimé&”Rawls puts the point more strongly when he argues
that pluralism regarding moral worldviews (or, mgenerally, “comprehensive
doctrines”) is the ihevitableoutcome of free human reasof. Rawls refers to the cause
of this reasonable pluralism as “the burdens ofjjnent,” which refers to the fact that
people reasoning in good faith are beset by so maggitive complexities and
difficulties that disagreement is to be expectedl(dous respected) even in epistemically
ideal conditions? Galston likewise notes, “Modern liberal-democraticieties are
characterized by amreversiblepluralism, that is, by conflicting and incommerele
conceptions of the human good.'Reason itself, it seems, breeds a pluralism lofegd®

If the French Revolution and the Enlightenment whaeenoteworthy events that

contributed to liberalism’s commitment to ratiocahsensus, then the Reformation and

%2 Rawls,Political Liberalism xviii.
¥ Rawls,Political Liberalism 37; my italics.

% Rawls lists some of the leading contributing fasttr the burdens of judgment:
“(a) The evidence — empirical and scientific — ligguon the case is conflicting and complex, andthu
hard to assess and evaluate.
(b) Even where we agree fully about the kinds ofsiderations that are relevant, we may disagree
about their weight, and so arrive at different jomgnts.
(c) To some extent all our concepts, and not ordyainand political concepts, are vague and sultfect
hard cases; and this indeterminacy means that vet mely on judgments and interpretation (and on
judgments about interpretations) within some ramgé sharply specifiable) where reasonable persons
may differ.
(d) To some extent (how great we cannot tell) thy we assess evidence and weight moral and
political values is shaped by our total experiemes,whole course of life up to now; and our total
experiences must always differ...
(e) Often there are different kinds of normativesiderations of different force on both sides of an
issue and it is difficult to make an overall assesst.
(f) Finally ... any system of social institutionsliisited in the values it can admit so that somec#n
must be made from the full range of moral and malitvalues that might be realizedPdlitical
Liberalism 56-57).

% William Galston, “Pluralism and Social UnityEthics99, no. 4 (July 1989): 711; my italics.

% After mentioning the intractable, millennia-longplutes in epistemology, ethics, and metaphysics,
Michael Huemer convincingly notes, “It is therefaifficult to escape the conclusion that the human
mind is subject to sources of differing judgmenarafrom irrationality, ignorance, and person bias”
(The Problem of Political Authority: An Examinatiohthe Right to Coerce and the Duty to Ofdgw
York: Palgrave Macmillan, 2013], 49).
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the Wars of Religion were the events that contatub liberalism’s commitment to
accommodating (some degree of) pluralism. As @alputs it, the Reformation required
liberals to “deal with the political consequencésatigious differences in the wake of
divisions within Christendom®” It might seem strange to think of religious dissgnent
as the “outcome of free human reason,” since oresmroounts, religious belief is a
paradigmatic case of irrationality (a common vidveertain Enlightenment thinkefs
Nonetheless, liberals came to accept religiousapm as a fact to be accommodated by
a just political community, not a defect to be @aane. Coming to accept religious
pluralism as a fact stemmed in part from a reabpathat the division within
Christendom between Catholicism and Protestantiasigwing to be a permanent feature
of European cultur®.

In addition, the overthrow of religious and poli@bsolutism in Europe revealed
a sprawling diversity of forms of life and moral tidviews, including, eventually, a

diversity of highly systematized and compellingidac comprehensive moral doctrines

87 Galston, “Two Concepts of Liberalism,” 525. Inde€alston is aware that liberalism has these two
very different legacies, and he argues that thesddgacies issue in two distinct traditions within
liberal thought: Enlightenment-based liberalism &sdormation-based liberalism. However, it is clea
that thinkers like Rawils (in his later work) argitig to articulate a unified account of liberalisnat is
committed to the Enlightenment-inspired ideal dior@al consensus as well as the Reformation-
inspired fact of pluralism.

% See David HumeDialogues Concerning Natural Religip@nd ed., ed. Kemp Smith (Edinburgh:
Nelson & Sons, 1947). The claim that religiouddfas straightforwardly irrational has been takgn
forcefully by the so-called New Atheists today.e$ichard DawkinsThe God DelusiofBoston:
Houghton Mifflin, 2006); Christopher HitchenSpd is Not Great: How Religion Poisons Everything
(New York: Hachette, 2007); Daniel Denndteaking the Spell: Religion as a Natural Phenonmeno
(New York: Penguin, 2006); and Sam Harfike End of Faith: Religion, Terror, and the Futufe
Reason(New York: W.W. Norton, 2005).

¥ For an interesting counter-narrative to this typliteeral narrative about the overcoming of religgo
antagonisms through liberalism, see William Cavahatihe Myth of Religious Violen¢®xford:
Oxford UP, 2009). Cavanaugh argues that rhet@azig“religious violence” became a rationalization
for violence caused not by religious disagreembytmstead by the formation and consolidation ef th
liberal nation-state in Europe: “The myth of retigs violence should finally be seen for what itais:
important part of the folklore of Western societidsdoes not identify any facts about the wolldt
rather authorizes certain arrangements of powtteérmodern West. It is a story of salvation from
mortal peril by the creation of the secular natsbate” (226).
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(e.g. utilitarianism, deontological ethics, andwa-based moral worldviews). It now
seemed clear that the free exercise of practieslore does not always lead to a
convergence onsingletrue view but instead often leads t@huralism of reasonable
views This acceptance of the inevitability of pluraligreates some important
difficulties for the principle of public justificain. If legitimate political authority has to
be reasonable from every point of view, it is ndeac that there are a large number of
such points of view. Sinagach and every (reasonable) citizanst consent to the
principles underlying political authority, it foles that, in a sense, each and every
reasonable citizen wieldsvato poweiover any proposed principle of justice, creating th
worry that perhapao form of political authority will be deemed legiate If all it takes
to de-legitimize political authority is for one sEmable citizen to withhold consent, then
can we really expeenyform of political authority to pass the stringéiberal test?
Perhaps the Liberal Faith in rational consensusiisunded.

The fear that the liberal faith in the eventuatifyrational consensus is unfounded
lurks in the background of most liberal politicdlilpsophy, and liberal thinkers often
give voice to this fear at some point in their wagt Charles Larmore offers a typical
example:

It has been the conviction that we can agree aramorality while
continuing to disagree about what makes life wbvihg. In the end, this
conviction may turn out to be baseless. Liberalsay necessarily be just
one more partisan ideal. But if that is so, theless the modern

experience is to dissolve in the light of the amesdistible, all-
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encompassing Good, our political future will inddelone “where
ignorant armies clash by nigHf.”

Nagel voices this concern when he points out howyntd our disagreements about
justice come down to “a pure confrontation betwpersonal moral convictions,” as
opposed to disagreements “in judgment over thegmagrant weight of reasons bearing
on an issue Because, he recognizes, “the justifications guosjie sides of an issue
may come to an end with moral instincts which amg$y internal to the points of view
of the opposed parties — and this makes them ni@ednflicts of personal religious
conviction.”® If our disagreements about justice closely resembr disagreements
about matters of religion (the paradigmatic caseesip and persistent disagreement),
then the very possibility for consensus about gasis threatened. No one expects our
disagreements over the claims of religion to be@v®e anytime soon. But that is no
longer a serious political problem, since liberalisas (for the most part) successfully
transitioned religious claims into the private sgheBut what if the same phenomenon
of deep and persistent disagreement holds for disagents ovgusticeitself? Liberals
have come to accept, as a fact to be accommoadtged,and persistent disagreements
aboutprivate values concerning the good lifBut what are the implications of
accepting, as a fact to be accommodated, deepaaisgent disagreements abpublic
values concerning justi€e

This fear — that no form of political authorityagapable of being justified in the

context of reasonable pluralism — | will call (bmning a phrase from Gaus) the “Liberal

40" Charles Larmore, “Political LiberalismPolitical Theory18, no. 3 (August 1990): 357.
“ Nagel, “Moral Conflict and Political Legitimacy,”33.

42 Nagel, “Moral Conflict and Political Legitimacy,”33.
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Nightmare.” In this scenario, the twin liberal cmmments to consensus and pluralism
cannot be jointly honored. As Gaus puts it, tHeekal Nightmare is the situation in
which “nothing at all will be justified, becausenseone will exercise her veto for every
proposal.*® Perhaps the liberal commitment to respectingatikm leads to an
invalidation ofall forms of state power, since disagreement abouaihamd political
issues are so deep that they infect our core disaggnts about justice.

Enzo Rossi gestures at the possibility of the labBlightmare when he suggests
that perhaps “consensus theorists set themselviespamssible task, given the persistent
ethical diversity that characterizes liberal pebti** If so, he suggests, perhaps political
liberalism belongs to a previous and less plutialesta, not the present one: “on the
consensus theorists’ own account of the connebtitween liberal institutions and
persistent diversity, those conditions seem unjikelobtain in modern liberal
democracies?® He goes on, “[T]he consensus view may owe itgidgfcies to its
historical roots, in the sense thias only designed to accommodate the relatively |
level of diversity found in early modern Europeanisties”*® Chandran Kukathas
echoes this sentiment, arguing that the modernditiom of diversity” should make
political philosophers give up entirely on the gujof articulating a conception of

justice capable of achieving consenSusie explains,

4 Gaus, “Public Reason Liberalism,” 25.

4 Enzo Rossi, “Modus Vivendi, Consensus, and (Redfslitical Legitimacy,”Public Reason: Journal
of Political and Moral Philosophg, no. 2 (2010): 37.

% Rossi, “Modus Vivendi, Consensus, and (Realistjtieal Legitimacy,” 37.
6 Rossi, “Modus Vivendi, Consensus, and (Realistjtieal Legitimacy,” 37; my italics.

4 Chandran Kukathadhe Liberal ArchipelaggOxford: Oxford UP, 2007), 6.
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In a world of moral and cultural diversity one bétsubjects over which
there is dispute and even conflict, is the sulpéqistice. Different
peoples, or groups, or communities, have diffewsws or conceptions of
justice. In these circumstances, the questionag. can people live
together freely when there is this sort of morakdsity? One kind of
answer suggests that the solution is to articieatenception of justice
that is capable of commanding widespread, if notarsal, assent. But
the problem with this move is that, in order tolsechat assent, it is
necessary to strip the conception of justice of mafdits substantive
content or run the risk of having a theory whicimoeands the loyalty of
only a small subset of its audience. Yet strippetbo much of its

substantive content it ceases to be a theory ti€guat all*®

Perhaps reasonable people disagree deeply noabaly the good life, but also, and

with equal force, about justié¢g.Indeed, Gaus points out how strange it is foitigal

liberals to assume that “while our reasoning aleligion, morality and metaphysics [is]

deeply pluralistic, our reasoning about our moral/ar political constitution [is]

homogeneous?® Instead, it seems more reasonable to assumétibatery burdens of

judgment that produce disagreement in the fornasdeo pluralism in the lattet”

48 KukathasThe Liberal Archipelago6.

49

50

51

Others have described the troubled place of pkmain the liberal tradition, and the possibilitatta
genuine commitment to pluralism is incompatiblehnatcommitment to consensus. See John Kekes,
“The Incompatibility of Liberalism and Pluralismi&merican Philosophical Quarter®9, no. 2 (April
1992); John Gray, “Where Pluralists and Liberald Bampany,”International Journal of

Philosophical Studie€ no. 1 (1998); and Nicolas Resch@yralism: Against the Demand for
ConsensugOxford: Oxford UP, 1995).

Gaus, “Public Reason Liberalism,” 23.

Gaus, “Public Reason Liberalism,” 23.
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Once we take this insight seriously, and “once tanaon this implausible bifurcation of
our normative reasoning?we are left to wonder whether any conception sfige can
achieve consensus given our condition of deep ldura

If the Liberal Nightmare turned out to be a realty would be forced to either
accept that some set of liberal principles mustfigeressively imposed against the
objections of certain reasonable citizens, or atspt that no form of political authority
is publicly justifiable at all, thus embracing ad#tiof anarchism. This perhaps explains
why anarchism often seems to linger in the backggoaf much liberal theorizing. As
Gaus notes, “Liberalism is at the edge of anarchi)e sense that liberal principles, if
carried to their extreme, appear to lead to ananchilf liberty is so fundamental,
justifying any limitation on it may be a real ctalbe.®® Then what, if anything, keeps
liberalism from either spilling over into anarchigthat is, thellegitimization of political

authority as suct)) or accepting some form of oppression (that isjriposition of

52 Gaus, “Public Reason Liberalism,” 24.

% Gerald Gaus, “Liberal Neutrality,” accessed 12 3ap2013,
http://www.gaus.biz/GausOnNeutrality.pdf, 20.

| do not want to rule out the possibility that pickl authority, as such, is in fact unjustifietlor a
compelling recent argument against the very pdgyiloif legitimate political authority, see Huemer,
The Problem of Political AuthorityFor an example of how a liberal vision can sogudsi-anarchistic,
see KukathasThe Liberal Archipelagowhich articulates a political vision quite sinmita that offered
in part 3 of Robert Nozick&narchy, State, and Utop{&lew York: Basic Books, 1977). Kukathas
admits to sympathies both “libertarian and anat@ii§The Liberal Archipelagox). If the anarchist
critique of statism is correct, then all forms olifical authority are illegitimate. This, in arse,
would represent the ultimate triumph of pluralismenconsensus. In chapter V, | try to lay out  wa
of thinking about liberalism that does not rely npbe flawed assumption of the eventuality of nzdio
consensus, but also does not give up on politicthlarity altogether.
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illegitimate political authority’)? Is there any way out of this impasse? Is thaye
hope of forging a consensus in the midsieéppluralism?

In response to this threat of the Liberal Nightmaditical liberals all share some
version of the Liberal Faith: the faith that while free exercise of human reason may
produce entrenched and deep disagreement abouuamyer of issues, it will also
produce broad agreement about justice. If thisues, it would reconcile the two
commitments of political liberalism, since consenawuld be secured vis-a-vis justice,
while pluralism would be respected vis-a-vis corhgresive conceptions of the good.
But, | will argue, the familiar strategies of recdration all fail.

In what follows, | will describe and critique twpecific attempts at reconciliation
within the tradition of political liberalism. | Wifocus on the strategies developed by two
strands of political liberalism: the “shared reas’amodel (exemplified by Rawls,
Larmore, Quong, and Nagel), and the “convergergaiest model (exemplified by Gaus.
Vallier, and Stout). | will argue that both modé&dd to respect the depth of the pluralism

that we witness in modern democratic societies.

% In this case, if no account of justice can be mipjustified, amodus vivendarrangement is the
second-best alternative. Some Rawls-inspired cgmbeary political philosophers have explored the
positive dimensions ahodus vivendisuch as Claudia Mills, “Not a Mere Modus Vivendihe Bases
for Allegiance to the Just State,” Tine Idea of a Political Liberalism: Essays on Rawls. Victoria
Davion and Clark Wolf (Lanham, MD: Rowman & Littleld Publishers, Inc., 2000); Bernard
Dauenhauer, “A Good Word for a Modus Vivendi”,Tihe Idea of a Political Liberalism: Essays on
Rawls ed. Victoria Davion and Clark Wolf (Lanham, MDowman & Littlefield Publishers, Inc.,
2000); and Scott Hershovitz, “A Mere Modus Viveridift The Idea of a Political Liberalism: Essays
on Rawls ed. Victoria Davion and Clark Wolf (Lanham, MDo®Rman & Littlefield Publishers, Inc.,
2000). Some anti-Rawlsians have done similar wmdst notably John Grayhe Two Faces of
Liberalism(New York: New Press, 2000). This topic will beattevith more extensively in chapter V.
Historically, the view that political authority skl be imposed despite lacking public justificatien
arguably defended in Niccolo Machiavelllhe Prince(New York: Dover, 1992), when he suggests
that the prince must be guided by virtues thahateshared by the citizens if the prince is to e@su
stability and the common good. On this topic, ase Isaiah Berlin, “The Originality of Machiavélli
in The Proper Study of Mankind: An Anthology of EssagisHenry Hardy and Roger Hausheer (New
York: Farrar, Straus and Giroux, 1949).
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5. Theoretical Strategy for Reconciling Pluralism ad Consensus: The “Shared
Reasons” Model

The primary way that political liberals have attéegpto reconcile pluralism and
consensus can be described as the “shared reasodsl. The basic idea is that all
citizens are obligated to bracket their non-shépeiate” reasons and only deploy
“shared” reasons in public deliberation about nmattd justice’® As Galston puts it, the
idea is that if we can “devise a strategydacluding from public discourse the matters
on which we fundamentally disagraed forreflecting collectively on the beliefs we
share we can be led to workable agreements on the ebatgust principles and
institutions.”® If only shared reasons are used in public justifons, then the outcome
of public deliberation will be acceptable to alhe the reasons employed are shared by
all. The deep disagreements that exist in soalbut religion, for example, are dealt
with by “privatizing” those religious reasons, alimg them to structure private
associations (i.e. the internal operations of aamuamily, or other private association),
but not allowing them to influence public delibévat This is because if sectarian
religious reasons are used to justify state pdlieys privileging one religion at the
expense of others), this would be a violation effieedom and equality of those
disadvantaged citizens who object to such polictésmmon reasons are used to agree
upon a public conception of justice, while privegasons are used to decide upon a

private conception of the good life. This sharealsons model is the dominant paradigm

% Gerald Gaus refers to this as the “bracketing”iostilation” strategy, and identifies it as the esseof
the shared reasons model of political liberalissee Gerald Gau¥he Order of Public ReasofiNew
York: Cambridge UP, 2011), 40.

" Galston, “Pluralism and Social Unity,” 711; my ital.
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in the classical social contract tradition, goiragkto Locke, Rousseau, and K&nand
coming up through Rawls, Nagel, Larmore, and Qudnghe following section, | will
first describe how the shared reasons model waalalged by Rawls, | will then
highlight some of the problems that emerged indter work with regards to this issue,
and | will finally show how these problems were exnt out by a contemporary political

liberal, Quong.

5.1. The “Shared Reasons” Model in Early Rawls

In any shared reasons account of liberalism, theeels to be a compelling story
about how we determine exactly which reasons guasf‘public’ reasons. Historically,
liberalism emerged (in part) in reaction to the $\ai Religion, and offered a vision of
politics in which divisive religious concerns wouldt occupy public debate, but instead
the state would maintain a stance of neutralityaviss the competing religious
worldviews. So religious reasons became paradigrpatate reasons. But beyond this
seemingly easy case, what criteria can be useedtésrdine which reasons are
permissible in public deliberation? AnTheory of JusticeRawls argues that public
reasons are only those reasons that would be dffere person behind the “veil of
ignorance” - that is, aidealized persomvho is forced into a stance of impartiality by
reasoning without knowledge of her class, racegdgematural endowments, character,

work ethic, social position, etc. Behind the \adiignorance, people would be unable to

% For example, Kant clearly adheres to a “sharecbresisnodel of public justification in his descrigpti
of the “realm of ends,” where public reasons ariett shared reasons: “By 'realm' | understand the
systematic union of different rational beings tlgbicommon laws. Because laws determine ends with
regard to their universal validity, if wabstract from the personal differences of ratiobaings and this
from all content of their private endse can think of the whole of all ends in systéamabnnection, a
whole of rational beings in themselves as wellfat® particular ends which each man may set
himself. This is the realm of endsG ounding for the Metaphysics of Morakl-52; my italics).
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bargain for advantages for their particular gram thus they would be forced to select
principles of justice that confer a fair distribariof benefits and burdens on all members
of society. This constrained and idealized formeafsoning, which values all positions
equally, comes to define what is “reasonable,” amslures that whatever principles are
chosen under such conditions will be fair princiife Rawls notes that there will be no
dialogue or deliberation behind the veil of ignaransince there will essentially be just
one single idealized choos@rThis single chooser will have a list of valuesl @oncerns
that she will use in choosing principles of justiaad these are called the “social primary
goods.®* The principles of justice will be evaluated basechow well they secure social
primary goods for each member of society. Thisgts exactly how Rawls is giving a
“shared reasons” account of liberalism: anyone shappropriately reflecting on the
nature of justice will share the same values (twotas$ primary goods) and concerns (get

as many social primary goods as possible).

% Gauthier helpfully distinguishes between two kindseasoninguniversalizing reasoningand
maximizing reasoningThe former is the Kantian reasoning that plasespecial value on oneself, but
reasons impatrtially, while the latter is the Hobbrseasoning that is decidedly partial and egnisti
Rawls' original position is occupied by a maximgiasoner, but the information constraints of the
veil of ignorance ensure that the reasoner (osetifinterest) will reason impatrtially. See the
introduction of David GauthierMlorals by Agreemerfor a discussion of this distinction.

% Rawls notes: “To begin with, it is clear that sirlee differences among the parties are unknown to
them, and everyone is equally rational and sinyilaituated, each is convinced by the same arguments
Therefore we can view the choice in the originaifion from the standpoint of one person selected a
random. If anyone after due reflection prefersaception of justice to another, then they allald a
unanimous agreement can be reached... Thus tHeEneddhe very important consequence that the
parties have no basis for bargaining in the useraées” A Theory of Justicel39). Many have
criticized Rawils for the absence of the possibititylialogue in his original position (and thus its
“monological” character), including Habermas. Ravdplies to this charge Folitical Liberalism
“Reply to Habermas.”

1 The social primary goods include rights and lileestipowers and opportunities, income and wealih, an
self-respect. These are “things that every ratiora is presumed to want,” regardless of his peiva
ends (RawlsA Theory of Justices2). These seemingly universal and shared coag@mstitute a
“thin” conception of the good, in contrast to atmardar and controversial “thick” conception of the
good, which Rawls came to call a “comprehensiveritoe”
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Rawls' account i Theory of Justicevas quickly attacked by Michael Sandel for
presupposing an objectionably atomistic individaskhe chooser of justice. For Sandel,
Rawls models the reasonable individual as somedmechvoosegand can thus choose to
alienate the basic features of her identity and her daegdaes’® Indeed, the idealized
chooser behind Rawls' veil of ignorance is an abstyn of the “rational choice”
economists — a non-other-regarding maximizer, hgpponsecure for herself as many
social primary goods as possible. While the infational constraints imposed by the
veil of ignorance guarantee the impartiality anee§onableness” of the decision, the
chooser is otherwise a rational maximizer, unirstere in the welfare of othets.
Additionally, Rawls' idealized chooser cares owlyrtaximize her share of social primary
goods, and cares nothing about traditional valmeéscammunitarian concerfs.

Does this model of the self accurately captureideal of “reasonableness™? Or
does it ask citizens to alienate parts of theinii and values that they are unable to
alienate, because certain valuesamestitutiveof their identity, not just accidental
features of it? Although Rawls is hoping to moalehooser with minimal controversial
features, Sandel argues that Rawls relies uportapimgsics of the self that is quite

historically specific, and quite problematic frohetpoint of view of many citizens in

62 See Michael Sanddljberalism and the Limits of JusticB” ed. (New York: Cambridge UP, 1998).
For another well-known articulation of this positjcee Charles Taylor, “Atomism,” in
Communitarianism and Individualisrad. Shlomo Avineri and Avner de-Shalit (Oxforckf@rd UP,
1992).

®  The chooser behind the veil of ignorance is charamtd by “mutually disinterested rationality”
(Rawls,A Theory of Justigel44).

® In their paper “Disagreement Behind the Veil ofdgance,” Ryan Muldoost al argue that “there is a
kind of moral disagreement that survives the Ramlsieil of ignorance,” namely, “while a veil of
ignorance eliminates sources of disagreement stagifrom self-interest, it does not do anything to
eliminate deeper sources of disagreement” conogmioral values (“Disagreement Behind the Veil of
Ignorance,Philosophical Studie$70, no. 3 [September 2014]: 377). This basiceamresonates
with the critique of political liberalism that | delop in this chapter and the next. Also see Ryan
Muldoon, “Justice without Agreement,” accessed Briary 2015,
http://www.sas.upenn.edu/~rmuldoon/papers/JustitewtAgreement.pdf.
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modern liberal democracies. While Rawls was hopangdescribe justice for all
reasonable people, Sandel argues that Rawls iglleggustice merely for modern
liberals who already operate with an atomistic vadwhe individual, who privilege
impartiality as the form of justice, and who havainhy secular liberal values. This line
of critique helped motivate Rawls to make some irgyd changes to his thinking

betweerA Theory of JusticandPolitical Liberalism

5.2. The “Shared Reasons” Model in Later Rawls

Starting in his Dewey Lectures, Rawls began arittady a conception of justice
that claimed to be “political not metaphysic&l. By this, Rawls meant that political
philosophy should not aspire to articulate a cotiogf justice from the “perspective of
eternity™® (the goal imPA Theory of Justidebut instead should start by “looking to the
public culture itself as the shared fund of imglicrecognized basic ideas and
principles,®” and try to articulate and systematize these glesiinto a coherent
conception of justice. That is, the political pisibpher should not take sides in deep
metaphysical debates, but should instead articalatmception of justice that meshes

with the many existing metaphysical views held byndcratic citizen& Galston nicely

% See John Rawls, “Justice as Fairness: PoliticaMesiphysical,"Philosophy and Public Affairg4, no.
3 (Summer 1985).

®  John RawlsA Theory of Justiges87. Just before this, Rawls writes, “Thus te ser place in society
from the perspective of this position is to sesuib specie aeternitatif is to regard the human
situation not only from all social but also all teanal points of view” A Theory of Justices87).

67 Rawils,Political Liberalism 8.

% Rawls helpfully summarizes the methodology of hiet work: “What justifies a conception of justice
is not its being true to an order antecedent togawveh to us, but its congruence with our deeper
understanding of ourselves and our aspirationspandealization that, given our history and the
traditions embedded in our public lifiejs the most reasonable doctrine for’ &antian
Constructivism in Moral Theory,The Journal of Philosophy 7, no. 9 [September 1980]: 519; my
italics).

31



describes this as a shift from “Kantian” to “Hegeli political philosophy? In other
words, the early Rawls & Theory of Justicries to describe the conception of justice
dictated by reason itself, while the later Rawl®ofitical Liberalismtries to describe a
conception of justice worked up from our (histoligapecific) deepest and considered

convictions™ As a result of this important metaphilosophicalve, Rawls admits that

% Yet, while Galston notes that Rawls' transition ksaa general shift from Kant to Hegel, he insigiyfu
points out that Rawls is actually quite ambivali@riis later work about his metaphilosophical st&anc
“The problem with Rawls’ revised Kantian doctririe Political Liberalisni is ... that it prescribes, as
valid for all, a single, substantive, eminently dthle ideal of moral personality” while at the gam
time insisting that he is appealing only to “thénpiples latent in the common sense” of our culture
(“Moral Personality and Liberal Theory,” 504, 511)ater Rawls seems to both prescribe as uniquely
reasonable a clearly controversial conception stige while at the same time insisting that he éseaty
drawing his values from within our political culeuitself. Galston casts this ambiguity as a tansio
between the Kantian and Hegelian elements of Rakdsight: “Rawls’s reconstructed theory is divided
against itself. It is explicitly Kantian, but imgitly Hegelian” (“Moral Personality and Liberal
Theory,” 512). Donald Beggs describes the shiitdmewhat different terms: “The later pluralism of
Political Liberalismenacts a move from the moral and comprehensivalgm ofA Theory of Justice
to an allegedly freestanding pluralism. It is aveaérom modernist liberalism to postmodern
liberalism” (“Rawls' Political PostmodernismContinental Philosophy Revied3? [1999]: 123). On
Rawls' metaphilosophical shift, also see Fred Dstigo, “The Legacies of John Rawlg@urnal of
Moral Philosophyl, no. 3 (2004). The justificatory framework oéflective equilibrium” is present in
A Theory of Justicebut becomes more centralRolitical Liberalism For a discussion of how the
method of reflective equilibrium avoids foundatibgm without falling prey to relativism, see Fred
D'agostino, “Relativism and Reflective EquilibriunT,he Monist71, no. 3 (July 1988); and (more
tangentially) Fred D'agostino, “Transcendence aodv@rsation: Two Conceptions of Objectivity,”
American Philosophical Quarterl§0, no. 2 (April 1993). On some of the problenithwhifting from
a “metaphysical” to a “political” conception of fite, see Ryan Davis, “Justice: Metaphysical, After
All?" Ethical Theory and Moral Practicé4 (2011); as well as David Estlund, “The Insuiadf the
Reasonable: Why Palitical Liberalism Must Admit theith,” Ethics108, no. 2 (January 1998); and
David Estlund, “The Truth in Political Liberalismifi Truth and Democratic Politiceed. Andrew
Norris and Jeremy Elkins (Philadelphia: UniversiffPennsylvania Press, 2012).

" One of the major critics of this metaphilosophishift fromA Theory of Justicéo Political Liberalism
is Robert S. Taylor (coming from Rawls' left) irsliookReconstructing Rawls: The Kantian
Foundations of Justice as Fairng&sniversity Park, Pennsylvania: Pennsylvania St#e2011)
Taylor argues that if Rawls wants to confine hirhszkhe values implicit in American political cule,
then the radical left-wing vision of justice artiated inA Theory of Justicwill invariably be watered
down, as Rawls will be forced to accommodate aeratrenched right-wing ideals about society (as
mainly wealth-maximizing) and the individual (aswoetitively individualistic) into his conception of
justice. Coming from Rawls' right, Allan Bloom aks that Rawls' metaphilosophical commitment
against finding Truth and opting to instead artit@lour deepest intuitions does in fact fall pey t
relativism: “Rawls thinks that his procedure is @dic. Socrates, however, did not begin from
sentiments or intuitions but from opinions; all wpins are understood by Socrates to be inadequate
perceptions of being; the examination of opiniors/ps them to be self-contradictory and points
toward a noncontradictory view which is adequatbdimg and can be called knowledge. If opinion
cannot be converted into knowledge, then the ratieramination of opinions about justice, let alone
of senses about justice, is of no avail in esthbis principles according to which we should livieis
even questionable whether such examination isyiiae at all. Rawls begins with our moral sense,
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his account iA Theory of Justicdid not adequately deal with the problem of
“stability”—that is, the problem of actual, diversitizens voluntarily accepting,
internalizing, and acting on the principles of jostdeveloped behind the veil of
ignorance’? Making a concession to Sandel's critiqgue, Raat®gnizes that a satisfying
conception of justice must be congruent with theaadeeply held values of those
citizens who are subject to it. If people woul@obke a particular conception of justice
from behind the veil of ignorance (with all theeatitlant information constraints), but
then would strongly object to that conception atice when the veil of ignorance is
lifted (and the information constraints are remqgy#uen that conception of justice
would beunstable In other words, the “private” values of citizemgich are bracketed
by the veil of ignorance, should hasemejustificatory role for questions of basic justice
in the work of later Rawls. As Gaus puts it, tl@sgncorporation of the justificatory
importance of private reasons is, in some sens&nial to Rawls' project, since it is
rooted in his commitment to the fact of reasonaltlealism: “Rawls’' commitment to the

importance of evaluative pluralism prevents himnfreimply dismissing different

develops the principles which accord with it, andrt sees whether we are satisfied with the reghks;
principles depend on our moral sense and that nserae on the principles. We are not forced teelea
our conventional lives nor compelled, by the veowpr of being, to move toward a true and natural
life. We start from what we are now and end thsirce there is nothing beyond us. At best Ravills w
help us to be more consistent, if that is an acagmt The distinctions between opinion and knowdedg
and between appearance and reality, which madeguoipihy possible and needful, disappear. Rawls
speaks to an audience of the persuaded, excludingnty those who have different sentiments but
those who cannot be satisfied by sentiment alofleis{ice: John Rawls Vs. The Tradition of Political
Philosophy,” 649). A defense of Rawls' metaphifaigoal shift can be found in Richard Rorty, “The
Priority of Democracy to Philosophy,” @bjectivity, relativism, and truth: Philosophicahpers
(Cambridge: Cambridge UP, 1991); Richard Rortystibe as a Larger LoyaltyEthical Perspectives

4, no. 3 (1997); and Andrew Altman, “Rawls’ Pragimdiurn,” Journal of Social Philosophi4, no. 3
(1983).

™ The most detailed account of this transition in Rathought is Paul Weithmawhy Political
Liberalism?: On John Rawls's Political Tu(New York: Oxford UP, 2010). Also see Gerald Gaus,
“The Turn to a Political Liberalism,” iA Companion to Rawl&d. Jon Mandle and David Reidy
(Malden. MA: John Wiley & Sons, Inc., 2014).
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conceptions of the good as irrelevant to moraifjaation.””? So in his early work,

Rawls hoped to fully separate the “right” (or jesl from the “good,” by relegating one's
conception of the good life to the private sphereere it is to have no bearing on public
deliberation about justice. But in his later woRgwls came to believe that justice must
be congruent with the many reasonable “comprehernceptions of the good” found
in modern democratic society, including religioesmceptions and communitarian
concerns?

In order to give justificatory power to the privatenceptions of the good without
abandoning the shared reasons model, Rawls develvps-stage process of
justification. The first stage (called the “fremstling” stage) looks quite similar to the
original position ofA Theory of JusticePrinciples of justice are chosen by parties
equally situated, such that no party has bargaipowger over the others (Rawls now
calls this the “criteria of reciprocity®). This requires that the parties lack information
that would enable them to bargain on behalf ofriqadar segment of society. The
parties still share certain common values and aoisce namely, securing and
maximizing the social primary goods: “the valuegqtial political and civil liberty; fair
equality of opportunity; the values of economicipeacity; [and] the social bases of
mutual respect between citizeris.'Rawls assumes, then, that “justice as fairnessaflav

be a likely candidate for selection, but he recpggaithat other similar conceptions of

2 Gaus,The Order of Public Reaspd0.

3 See WeithmarWhy Political Liberalism?especially the chapter “Stability and Congruehddso see
Samuel Freeman, “Congruence and the Good of Jiisticéhe Cambridge Companion to Raydsl.
Samuel Freeman (Cambridge: Cambridge UP, 2002).

4 Rawls,Political Liberalism 16.

s Rawls,Political Liberalism 139.
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justice may emerge from this (somewhat) reformegiral position as well. Rawls
refers to these as the “family of reasonable libevaceptions of justicé®).

Then, in response to the concern for stability, Ramtroduces a second stage of
justification (called the “overlapping consensusge), where the parties to the
agreement from the first stage are given full infation (i.e. they are re-encumbered
with their full array of values), and they are thewted to accept or reject the conception
of justice that was chosen in the freestandingestddeally, the conception of justice will
be congruent with the deepest values of those sulgjaét, and will not be overturned in
this second stage. ldeally, citizens can findeaeasiternal to their comprehensive
conception of the goaw support the freestanding conception of justithus, while the
freestanding conception of justice is articulatgdsbared public reasons at the first stage,
the overlapping consensus features (hopefully)@@mence of private reasons at the
second stage.

A question immediately presents itself: why aretavassume that the
freestanding conception of justice is stable indbeond stage of justification? This is
where problems emerge in later Rawls' accountsiification. While most liberal
citizens will consent to one of the conceptiongusfice in the “family of reasonable
liberal conceptions of justice,” some illiberalizéns are likely to reject any liberal
conception of justice (e.g. a religious fundamestavill reject any conception of justice
that fully relegates religious values to the prevaphere). So if Rawls allows illiberal
citizens to overturn a liberal conception of justin the second stage of justification, then
an overlapping consensus on any member of theyarhliberal conceptions will be

impossible, and any agreed-upon conception ofgestill have to make concessions to

®  Rawls,Political Liberalism xlviii.
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illiberal subgroups of the political community. i@g this route may result in policies
that violate the freedom and equality of certatizens.

To prevent this, Rawls allows only “reasonableizeibs the chance to veto the
conception of justice in the second stage. Thisenmmediately triggers the question:
who counts as “reasonable” here? Reasonable geasendealized in two ways: morally
and epistemologically. Morally, reasonable citg@acept the freedom and equality of
persons, which means an acceptance that no pessdimdtural” moral authority over
any other person. Epistemologically, reasonahieetis accept the “burdens of
judgment,” which entails an acceptance that hureasan under free institutions leads to
a pluralism of values and view’s Together, these definitions pick out liberalzgtis as
reasonable, and illiberal citizens as unreasondRiasonable conceptions of the good
are thudy definitioncongruent with a liberal conception of justiceivéh Rawls'
definition of reasonablenedn,the second stage of justification, reasonablizens will
necessarily accept the outcome of the first stdgestification This seems to make the

second stage of justification superfluous.

5.3. The “Shared Reasons” Model in Quong

Recognizing the messiness and confusion of lateddfRéwvo-stage process of
justification, Quong corrects and updates politltadralism. Quong warns political
liberals that if their conception of justice is gadi to the veto of actually existing citizens
of modern democracies, it will surely be overturigdlliberal citizens. Quong concurs

with Rawils' intuition that justice should not simfiiend around the contours of an unjust

7 Rawls writes, “comprehensive doctrines that casmpport such a democratic sociatg not
reasonablé (Political Liberalism 483; my italics).
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world, but should be the articulation of our mosepgly held and cherished values.
Quong thus advocates eliminating the two stag@sstification and instead just starting
with an overlapping consensus around the core sdkatured within liberal democratic
societies: individuals as free and equal, and spei® a fair system of social
cooperatior’® Reasonable people are defined as those comrtitteé values of
freedom, equality, and fairness. Justice, thethasoherent interpretation and fitting-
together of these values. Reasonable people &nedeas those willing to bracket and
privatize their particular and controversial contygmesive moral, religious, and
philosophical commitments (all of which Quong dessoas “perfectionist”
commitments). The political philosopher, then, ddsystematize and articulate the
shared liberal values of freedom, equality, anth&ss, giving us a “liberalism without
perfectionism.” This represents a return to asgihared reasons model, and a rejection
of the convergent reasons supplement in later Raat®nd stage of justification.
Quong recognizes that even if all citizens shagestime set of political values in
their public deliberations about justice, there wilnetheless be disagreements about
how these values fit together, how they are inttgat, how they are implemented, etc.
But these disagreements are constrained by anlyimdeagreement about the values
themselves, so Quong refers to these as “justifigatisagreements.” This mirrors the
assumption in later Rawls that reasonable peopldare some range of reasonable

disagreement about principles of justice, but slishgreement will be confined to a

8 Quong argues against what he calls an “externalduat of political liberalism, whereby the views of
actual citizens (liberal and illiberal alike) repesmt an external check on the success of the libera
project. Quong does not try to justify politicdddralism to those he views as unreasonable. ddste
begins with liberal premises, and tries to unfokkdes of liberal conclusions. Thus, he wanigite
an “internal” account of political liberalism, wiids simply to elaborate and extend basic libatehs.
Quong worries that Rawls, in his concern with digbis tempted to give an external account of
political liberalism, which is doomed to fail. Séenathan Quondiberalism without Perfection
(Oxford: Oxford UP, 2011), chapter 5.
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narrow set or “family” of liberal conceptions ofsice’® Disagreements about the nature
of the good life, on the other hand, are oftenaaoistrained by agreement on an
underlying normative framework, and Quong referthse as “foundational
disagreements.” Thus, the exclusion of all conoagtof the good life from public
deliberation about justice ensures that all reaslendisagreements about justice remain,
by definition, merely “justificatory.”

Quong offers the following helpful example. Twasenable people disagree
about the justice or injustice of the Catholic Glitudiscriminating on the basis of gender
when hiring priests. However, Quong maintainshboterlocutors (if they are
reasonable) share a commitment to the followingasic liberal values: on the one
hand,religious liberty and on the otheg prohibition against gender discrimination in
employmen(that is,equality of opportunity in employméntSo while they disagree
about which value should be given priority in thaticular case, they both accept the
same basic political values. Quong writes, “The keis that they share the same basic
normative framework despite the disagreement.aRather way, they share the same
view of what counts as a good reason in debatiagtimciples of justice®® Thus, it is
assumed, regardless of which policy is chosen {ghatermitting or prohibiting the

church’s policy of gender discrimination), both fges to the disagreement will accept the

" For Quong, this family of liberal conceptions wiltlude sufficientarians as well as egalitariams)tea
early Rawls (who only accommodated egalitariang) jttexcludes libertarians, consistent with early
and later Rawls. On Quong's inclusion of suffitégi@nism in his family of liberal conceptions, see
Liberalism Without Perfectiqgri84. For Rawls' (disappointingly brief) argumémtthe exclusion of
libertarianism from his family of liberal concepti®, sedPolitical Liberalism 262-65. For a much
more detailed argument on behalf of the exclusidibertarianism from the liberal tradition, see
Samuel Freeman, “llliberal Libertarians: Why Liksianism Is Not a Liberal ViewPhilosophy &
Public Affairs30, no. 2 (2001): 105-151. | will argue agaihss presumed unreasonableness of
libertarianism in chapter IlI.

8 Jonathan Quong, “Disagreement, Asymmetry, andiBallitegitimacy,”Politics, Philosophy &
Economicd, no. 3 (October 2005): 313. Also see Quadrilgeralism without Perfectian
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outcome as legitimate, since they both accept @hdity of the values and reasons
offered on behalf of both possible outcomes. Haeaison will feel reconciled to the
political community because of this shared undegyset of values.

Importantly, for Quong, the idea that reasonablappeewill only experience
justificatory and notfoundationaldisagreements about justice is not an empirical
assertion, but simply true by definition. He wsite

[R]easonable disagreements about justice areipagbfy by definition.
The truth of this claim does not rest on any emplrassertion about
substantive agreement between actual citizensioailes of justice at
any level of abstraction. Rather, reasonable desagents about justice
are justificatory by definition because they musiags involve citizens
who share a commitment to the justificatory frameaf public reasof!
So, for Quong, citizens who agree about the bamimative framework of liberalism are
reasonable by definition, while those who disagneeby definition unreasonable. This
nicely systematizes the shared reasons model icpbliberalism: our shared reasons
are capable of generating agreement on abstradiples, even if we disagree about
their priority and interpretation; our non-sharedsons are relegated to the private realm,

thus eliminating the possibility of deep disagreetrabout matters of justice.

6. Critiques of the “Shared Reasons” Model of Polital Liberalism
The revised shared reasons model developed by Chalpg eliminate some of
the confusions of later Rawls, but it reintroduttes problem of stability that later Rawls

hoped to address. The problem is that Rawls armh@are demanding that citizens

8 Quong, “Disagreement, Asymmetry, and Political tiegacy,” 319-20.
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restrict themselves to a narrow set of “sharedes&ilin public deliberations about
justice. The question to be askedvisether or not this demand is itself sectarian and
unreasonable Returning to Sandel's communitarian critiqueafly Rawls, it appears
that the shared reasons branch of liberalism pge$ a particular conception of the
individual and a particular set of values that dyrgre not shared by all citizens. For
many people, then, the model of “reasonablenessidaon the shared reasons model
looks quite exclusionafy. And although shared reasons liberals are comunitte non-
sectarian “political not metaphysical” view of jiegt which will “stay on the surface,
philosophically speaking?®it seems clear that Rawls and Quong are, indegdng
upon controversial metaphysical assumptions tleahat universally shared by all
(seemingly) reasonable citizens of liberal demadesacin a memorable footnote in
“Justice as Fairness: Political not MetaphysicRkivls notes,
If we look at the presentation of justice as fagsiand note how it is set
up, and note the ideas and conceptions it usgsanticular metaphysical
doctrine about the nature of persons, distinctive @posed to other
metaphysical doctrines, appears among its prenosesgems required by

its argument. If metaphysical presuppositionsi@relved, perhaps they

8 There are many critics of Rawls who level thisigtie. One of the most incisive critics on thisras
Chantal Mouffe, who pointedly asks, “But who deaidehat is and what is not ‘reasonable’? In pditic
the very distinction between ‘reasonable’ and ‘asmnable’ is already the drawing of a frontiehas a
political character and is always the expressioa gifven hegemonyThe Return of the Political
[Brooklyn: Verso, 2006]: 142-143). Also see Moyffdne Democratic ParadofBrooklyn: Verso,
2005). For a related critique of these liberalagstions, see William Connollf,he Ethos of
Pluralization (Indianapolis: University of Minnesota Press, 199B)ouffe's critique of political
liberalism is mostly aexternalcritique, arguing against the very vocabularyresonableness” in
political philosophy. While her critique is quitenvincing in many ways, it will likely not conviec
committed political liberals. For anternal critique of the role of reasonableness in politica
liberalism, see Leif Wenar, “Political Liberalis#n Internal Critique,Ethics 106, no. 1 (October
1995). Also see Gaus, “Public Reason Liberalisany Shaun Young, “Rawlsian Reasonableness: A
Problematic Assumption?Ganadian Journal of Political Scien&9, no. 1 (2001).

8 Rawls, “Justice as Fairness,” 230.

40



are so general that they would not distinguish betwthe distinctive
metaphysical views—Cartesian, Leibnizian, or Kamti@alist, idealist, or
materialist—with which philosophy traditionally hesen concerned. In
this case, they would not appear to be relevantiistructure and
content of a political conception of justice oneyvea the othef?
The concern, then, is that the pledge to “stayhersurface, philosophically speaking” is
violated every time that Rawls or Quong invokesséirtctively Kantian interpretation of
“free and equal persons” to justify their conceptad justice®® Even if some people are
likely to be unsatisfied with the policy implicatis of communitarianisrif,the
communitarian critique of the shared reasons brafhgolitical liberalism helps make
evident the controversial metaphysical assumptiloaisare implicit in its conceptions of
“reasonableness,” personhood, and justice.

Seen from this perspective, it does not appearthieathared reasons model really
takes seriously the pluralism that it aspires speet. Instead of trying to forge
consensus in the midst of pluralism, it now appézatthe shared reasons liberals simply
positconsensus (which does not in fact exist) igmadre pluralism (which does in fact
exist). In other words, the shared reasons lisesalve the problem of pluralism by

simply avoiding it. While political liberalism isharacterized by the two commitments of

8 Rawls, “Justice as Fairness,” 240n22.

8 Again, later Rawls is committed to the startingrpahat “the conception of the person [presupposed
when theorizing about justice] is a moral conceptimne thabegins from our everyday conception of
persons (“Justice as Fairness,” 232n15; my italics). Rabert Taylor correctly notes, the everyday
conception of the person implicit in American cudtis quite different than that implicit in Rawls'
thought. See TayloReconstructing Rawls

% For one influential development of the policy ingaliions of comunitarianism, see Michael Sandel,
What Money Can't Buy: The Moral Limits of Markétew York: Farrar, Straus and Giroux, 2012). For
a classical liberal critique of Sandel's prescoipsi, see Richard Epstein, “Michael Sandel is Wramg
Markets,” 15 May 2012, accessed 8 March 2013, hitpw.hoover.org/research/michael-sandel-
wrong-markets.

41



consensus and pluralism, the shared reasons Bdemak insisted on securing consensus
even if it requires dramatic and unconvincing iestms on the scope of reasonable
pluralism. As Gaus puts it, “What started out aslective legislation problem under
conditions of disagreement became an account inhwdweryone cares about the same
things and reasons about them in the same Wa@aus goes on, “Even though Rawls
continued to describe his account as requiringniinaus choice,' the essence of the
unanimity requirement was lost,” since we “simpipglate the correct single motivation
to get the result we want, so that the unanimiggir@ment becomes otios#.”

The shared reasons model does not seem up tcstheftguiding us through our
condition of reasonable pluralism. Indeed, theeth@aeasons liberals seem to be
working with conceptions of “reasonableness,” pehemd, and justice that many well-
intentioned and well-informed (and thus seeminglsonable) people will reject when
encumbered by their full range of values. Sedhiglight, the shared reasons model
seems, against all its intentions, todeetarian® As Gaus starkly puts it in a critique of
Quong, “Quong’s political liberalism is not an oment of sectarianism,” since Quong is

essentially only replacing one kind of sectarian{samely, “perfectionism”) with

8 Gaus,The Order of Public Reasph28.

8 Gaus,The Order of Public Reasph28. Relatedly, Gaus notes, “it is hard to se& tve can make
progress in understanding how people who disagiedive together by assuming that, in justificatory
contexts, we are identicalTfie Order of Public ReaspA85).

8 For example, religious citizens will view the derdan entirely “bracket” their religious values from

public deliberations about justice as unaccepta@laus notes, “Citizens of faith insist that thewld

not possibly evaluate moral rules without knowled§heir religious convictions and are certaintt n

willing to accord others a veto over whether theayrdo so” The Order of Public ReaspA86).
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another form of sectarianism - “a Rawlsian seatasim.” If this critique is at all

convincing, it strikes a fatal blow to the sharedsons model of political liberalism.

7. The Theoretical Strategy for Reconciling Plurakm and Consensus: The
“Convergent Reasons” Model

This critique of the shared reasons model hasned@ new branch of political
liberalism: the convergent reasons model. Thditicn of political liberalism is smaller
and less developed than the shared reasons brahadhn (reaches back to the classical
social contract liberals). Its primary proponests Gaus, Vallier, and Stotit.In an
attempt to genuinely respect the deep pluralismacteristic of modern liberal
democracies, these thinkers insist that citizensilshhave the right to draw on their full
array of values in public deliberations about jesti Vallier summarizes the aspiration of
the convergent reasons model: “For only by embraconvergence can public reason
liberals truly respect reasonable pluralism andviddal liberty. By restricting the set of
permissible reasons, [shared reasons] liberalstaidy discriminate against some
reasonable individuals by privileging the reasorohgthers. These individuals are
thereby partly excluded from being recognized asaaable Those genuinely

committed to pluralism should, Gaus argues, “wgsbxpand the range of admissible

% Gerald Gaus, “Sectarianism without Perfection? @tsRolitical Liberalism,Philosophy and Public
Issues2, no. 1 (2012): 9. Gaus asks, “Isn’'t the ChwtRerfection simply replaced with that of High
Rawlsianism?” (“Sectarianism without Perfection®),, For a helpful back-and-forth between Gaus
and Quong which highlights their points of agreet@m disagreement, see the symposium entitled
“Political Liberalism vs. Liberal PerfectionismPhilosophy and Public Issu&s no. 1 (2012).

1 will mainly focus here on the work of Gaus, besais political philosophy is most systematically
worked out, especially in his recent bolike Order of Public Reason/allier defends the convergent
reasons model in “Convergence and Consensus ifcHRédison,” and Jeffrey Stout defends the
convergent reasons model in “Religious Reasonwiitidal Argument,” inThe Ethics of Citizenship:
Liberal Democracy and Religious Convictjad. Caleb Clanton (Waco, TX: Baylor UP, 2009).

%2 Vallier, “Convergence and Consensus in Public Reidst62.
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evaluative standards as far as possityldri other words, a genuine respect for pluralism
requires that people be allowed to draw upon tladirange of values when evaluating
justice, since only this will sufficiently captutthe idea of pluralistic reasoning?”

In relation to the two-step justificatory procesddter Rawls, convergent reasons
liberals eliminate the first step (where informatis restricted and only shared values are
considered) and instead begin with the second(stkere citizens are encumbered with
their full range of values). The strength of poét liberalism, Gaus claims, ought to be
in its ability todraw on(and notexcludé the rich diversity of values found in modern
liberal democracies. Gaus insists, “the futurgudslic reason liberalism is not to develop
a controversial ideological position that seeksexolude large parts of our society as
‘unreasonable,” but instead to “press the bourfda@usiveness as far as possible —
and in so doing, showing that the deep strengtibefalism is its unique ability to not
only accommodate, but draw upon, our deep diveiSity

For shared reasons liberals, allowing “private’siaes into public deliberation is
bound to corrupt the content of justice by accomatiog the views of people who are
blatantly unreasonable. Surely, Rawls and Quosgtinve do not want justice to be
held hostage by people who are ill-willed (suclt@®mmitted racists, sexists, theocrats,
sadists, etc.), or by people who are ill-informsdach as ignorant citizens, or “low-

information voters®). These arguments on behalf of restricting cenaiople and

% Gaus,The Order of Public Reaspg83.

% Gaus,The Order of Public Reaspf84. Gaus quips, “It is especially striking tRawlsians such as
Quong, who have so impressed upon us the impor@afneasonable pluralism, seem so perplexed by
pluralistic reasoning”{he Order of Public Reaspf92).

% Gaus, “Public Reason Liberalism,” 28.

% For a compelling (and frightening) account of tigtematic biases and misconceptions among
American voters, see Bryan Caplaie Myth of the Rational VotéPrinceton: Princeton UP, 2008),
chapter 2. He identifies four systematic miscotiogyg about economics among American voters: (1)
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certain views from public deliberation about justgeem to address a serious and
necessary concern, even if shared reasons lildaist present a compelling solution.
How then do convergent reasons liberals respotiigaoncern?

The basic conviction of the convergent reasonsdibes that the shared reasons
model excludes not only the ill-willed and ill-infoed (who, convergent reasons liberals
agree shouldbe excluded), but it also excludes a large swathatifintentioned and
well-informed citizens (who shoulabt be excluded). As Gaus puts it, shared reasons
liberals exclude as unreasonable not only “the rapgeme sorts of evaluative
perspectives (say, fanatics who have no interesiutually acceptable terms for our
common life),” but also many “good-willed moral age™’ This is a crucial part of
Gaus' critique of the shared reasons liberals:enthiéy are right to exclude certain
clearly abhorrent values and reasons from condideraheir elaboration of justice
reveals that they have excluded values and redsamsconsideration thahany
seemingly reasonable people do not consider unredda |If this is the case, then it
exposes the project of the shared reasons liberdls a failure. Shared reasons
liberalism does not show us which principles ofigeswould be agreed upon by
reasonable people, but instead it tautologicalbmehus which principles of justice
would be agreed upon by a group of people (who mepyesent a subset of all reasonable

people) who already share a common set of juséltaead values. This would destroy

anti-market bias, (2) anti-foreign bias, (3) makerkbias, and (4) pessimistic bias. Since thelpcef
ignorance about the empirical world, these biasmsldvpresumably be filtered out through epistemic
idealization for the sake of public justificatidmth in the shared and convergent reasons mo#eisa
similar argument documenting the harmful politieiects of rational ignorance among American
citizens, see llya Somilmemocracy and Political Ignorance: Why Smaller Qoweent is Smarter
(Stanford: Stanford UP, 2013). For a counterargurteethese pessimistic accounts of democratic
institutions, see Donald Wittmafhe Myth of Democratic Failure: Why Political Irtstiions Are
Efficient(Chicago: University of Chicago Press, 1995). Tisssie is taken up at greater length in
chapter IV.

% Gaus, “Sectarianism without Perfection?”, 10.
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the claim of the shared reasons liberals that ttaiception of justice can legitimately be
imposed upon all. Remember: if some set of redderzeople would choose to
withhold consent from a particular conception aftice, then, by the standards of
political liberalism, that conception of justicevsthout legitimate authority. This
critique exposes the shared reasons approachcatacin its justification, and
sectarianism in its effect.

Gaus makes his critique more specific, arguingtiirashared reasons liberals
bias their conception of justice in favor of lediahing secular citizens at the expense of
right-leaning religious citizen$. Gaus insists, “Quong’s liberal exclusionary view
systematically favors the moral attitudes of thosehe left while discriminating against
those on the right?® To make this point, Gaus draws on the “moral ftations theory”
documented by Jonathan Haidt in his recent bidek Righteous Mind: Why Good
People are Divided by Politics and ReligioBrawing on extensive survey data from
American citizens, Haidt identifies six moral foatidns that ordinary people draw upon
when evaluating moral and political issues: libeypression, fairness/anti-cheating,
care/harm, loyalty/betrayal, authority/subversiamg sanctity/degradatidff. What
Haidt finds is that left-liberals draw primarily ap the liberty/oppression, fairness/anti-

cheating, and care/harm foundations in their tligkabout justicé®* while conservatives

% The debate about the place of religious convicitiopolitical liberalism is wide-ranging. For a gbo
overview of the debate, see Robert Audi and Nich@lalterstorff,Religion in the Public Sphere: The
Place of Religious Convictions in Political Debdt&anham, MD: Rowman & Littlefield Publishers,
Inc., 1997), which features a debate on the subjetwteen Audi and Wolterstorff.

¥ Gerald Gaus, “Sectarianism without Perfection?”, 12
1% To see a chart organizing and summarizing thesmsial foundations, see Appendix A.

101 Haidt calls this liberal morality “WEIRD” moralityound primarily among Western, Educated,
Industrialized, Rich, and Democratic citizens. TWEIRD” acronym gestures to the cultural and
historical uniqueness (or weirdness) of the ldfedal morality. Most people, in most places, instmo
times, have drawn upon a larger array of the nforaidations than modern liberals do. This finding
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draw upon all siX?? In the particular way that they restrict the sfeteasons and values
admissible in public deliberation, Rawls and Quaonglicitly privilege the intuitions of
left-liberals at the expense of conservatives. SGaghtly points out that Rawls and
Quong are implicitly committed to the idea that ‘ialdy is really only about treating all
as free and equal, avoiding harm and ensuringigeds are met,” implying that “all
other foundations are irrelevartt® So we must ask: is this bias against conservatide
religious citizens justified?

In response to Gaus' critique of the biases ofltiaged reasons model, Quong
continues to insist that the uniquely conservatnggal foundations are in fact irrelevant

to public deliberation. The implication of Quongtance is that a huge plurality of (well-

helps weaken the illusion that the liberal moraity universal feature of normal human moral
reasoning. See Jonathan Haidite Righteous Mind: Why Good People are Divide®dljtics and
Religion(New York: Pantheon, 2012), chapter 5. For amecetique of moral foundations theory, see
Kurt Gray, Chelsea Schein, and Adrian Ward, “Thetvyf Harmless Wrongs in Moral Cognition:
Automatic Dyadic Completion From Sin to Sufferinggurnal of Experimental Psychology: General
143, no. 4 (2014). For an influential (albeit vegntroversial) discussion of the deep pluralism of
values, moralities, and identities witnessed airternational level, see Samuel Huntingtdhe Clash
of Civilizations and the Remaking of World Ordiew York: Touchstone, 1996).

192 A note on Haidt's methodology. Haidt presentedrnamy people with stories like the following: “Jeli
and Mark, who are sister and brother, are travatiggther in France. They are both on summer
vacation from college. One night they are staylupe in a cabin near the beach. They decide it
would be interesting and fun if they tried makioge. At the very least it would be a new expergénc
for each of them. Julie is taking birth contrdlgibut Mark uses a condom too, just to be sateey
both enjoy it, but they decide not to do it agaiiney keep that night as a special secret betwesn,t
which makes them feel even closer to each othemwt&t do you think about this? Was it wrong for
them to have sex?The Righteous MindB8). Haidt then asks his interviewees for the#ctions to the
story, and then for a response to the question {iWMa®ng for them to have sex?). Although thetvas
majority of respondents intuitively feel that it sverrong for the siblings to have sex, the left-lagn
liberals were unable to offer good reasons forrtimduitive response. Haidt argues that the redson
this is that liberals do not draw on the sanctiégidhdation moral foundation in their justificatiopasd
are unable to give good reasons for their intuibgrdrawing primarily from the foundations of
liberty/oppression, fairness/anti-cheating, anéf&rm. This causes liberals to be “morally
dumbfounded.” Conservatives, on the other harelahle to offer reasons for their intuitive
disapproval of the siblings because conservativas @n the sanctity/degradation moral foundation,
and they view sex as a sacred act that is onlygorefthin the confines of marriage.

193 Gaus, “Sectarianism without Perfection?”, 14. Sqolitical philosophers, no doubt, will have no
problem dismissing the actual intuitions and viefvsnost people. On a helpful discussion of why such
a move is mistaken, see David Milldystice for Earthlings: Essays in Political Philgaty
(Cambridge: Cambridge UP, 2013); as well as Jo§haken, “Taking People as They Areé?ilosophy
& Public Affairs30, no. 4 (Fall 2001).
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intentioned and well-informed) American citizene axcluded from public deliberation
about justice in the shared reasons model of palitiberalism. This seems troubling,
especially since Haidt's research shows that ceasees do notejectthe left-liberal
foundations, but instead meralyaw upon others as wellFor those who are unwilling

to exclude conservatives (and their values) frotmlipuleliberation, Gaus' accusation that
Quong's account of liberalism is sectarian is cdimge While everyone agrees that
certain clearly abhorrent views should be excluldesh public deliberation, the shared
reasons liberals exclude too many seemingly reddeneews, and thus offer an overly
narrow view of reasonableness.

We might say that Rawls (and his followers, likeoQg) is committed to atrong
moral idealizatiorwhile Gaus is committed toveeak moral idealizationThat is, Rawls
models his choice-situation of the original posit{or, later, his criteria of reciprocity)
such that only the left-liberal moral foundatioas @escribed by Haidt) have justificatory
relevance, thus guaranteeing a left-liberal outcommech threatens to have his principles
of justice overturned in the second stage of justifon by people (and for reasons) that
we tend to view as reasonable. Gaus, insteadsiensipublic deliberation about matters
of basic justice as featuring justifications thatarporate mixtures of some or all of
Haidt's six moral foundations. For Gaus, thennbigon of “reasonableness” should not
embody controversial assumptions so as to privilefjdiberals, but it should instead be
recast to refer simply to those people who are asegenerally well-informed and well-
intentioned (using uncontroversial standards ofi"jje Given this strong and

compelling critique of the shared reasons modeglamnative model that permits a
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convergence of reasons (from a plurality of valigsntities, and worldviews) seems
quite appealing®

But the convergent reasons model is not withoutwa problems. The shared
reasons liberals rightfully ask convergence reasibesals the following question: is
there, in fact, a conception of justice that cdelassibly be the object of an overlapping
consensus for thisxpanded seaif reasoners and reasons? Or does this more &@xpan
view of pluralism (espoused by the convergent nessnodel) make consensus simply
impossible, triggering the Liberal Nightmare? é&sponse to this query, Gaus agrees that
a more expansive view of pluralism does make cawsemore difficult. But he insists
that this problem should lead political liberalggigve up on the goal of determinate
conception of justice being publicly justified. dther words, perhaps we cannot hope for
a deep plurality of reasoners to agree upon assigigterminate conception of justice.
But, Gaus argues, we have reason to believe tbgtddin converge uponsatof
conceptions of justice, each of which is preferdtiesvery reasoner) to the default

position of no agreement (and no gains from sacaperation}® Gaus works this

104 Gaus makes a more forceful argument for the pasitontributions of conservatism to the maintenance
of a just society in his unpublished piece “ThedRol Conservatism in Securing and Maintaining Just
Moral Constitutions: Toward a Theory of Complex Mative Systems,” accessed 7 July 2013,
http://www.gaus.biz/Gaus-PoliticalTheoryOfComplesms.pdf. Gaus and Vallier make the case in
more detail for the permissibility of religious sems in the public sphere in “The Roles of Religiou
Conviction in a Publicly Justified Polity: The Inigdtions of Convergence, Asymmetry and Political
Institutions,”Philosophy & Social Criticisn35, no. 1-2 (January 2009).

%5 | should note that Gaus' conviction here is natllabbvious. Gaus seems to be assuming thatadkth
deliberating about justice will be willing to ac¢gginciples of justice other than their own highes
ranked preference. It is undoubtedly true thatynzeople are willing to accept (without protest) an
n"-best conception of justice to govern their politicammunity, but this is surely not the case with
everyone Many people are, we might say, fundamentali$tswit comes to their views of justice.
Gregory Liggett elaborates the point: “Gaus arghasthe set of acceptable theories of justice is
relatively wide. His epistemic commitments brirightto the wide-set conclusion because the threshold
for rejecting a MOP's [deliberating Member of theblc's] preferred conception of justice is verglhi
since there exists a wide range of reasonable a&tradusystems distributed among the MoPs.
Therefore, according to Gaus, as long as the MaBis imdividually affirm Gaus’s evaluative pluralism
thesis, these MoPs have no reason to cry “INJUSTI{DEt because their own preferred conception is
not selected by society. As long as the concefliahhas been selected is inside the eligibletiset,
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argument out in detail iihe Order of Public Reasgff but there is no need to go into
the details of it here. In many ways, it is notamualifferent than the position Rawls
adopts inPolitical Liberalismthat the overlapping consensus will not contaimatye
“justice as fairness” (as articulatedAnTheory of Justige but will include a broader

“family of reasonable liberal conceptions of justic

MoPs should be content: disappointed that their prefierred conception wasn'’t selected, yes, but
satisfied that one of the eligible options wasdatfselected. Gaus thereby keeps the set as wide a
possible without including (a) conceptions that ldoviolate the agency principle; and (b) concepdion
that rely upon a false understanding of economitigt there’s a twist. The vast majority of indiuals
—from their own respective individual evaluativesms—don't actually affirm Gaus’s epistemic
commitment according to which there is a wide raogeasonable/acceptable evaluative systems and
therefore a correspondingly wide range of reas@fabteptable conceptions of justice in the firatel

In Anarchy, State, and Utopigr instance, Nozick says that no system othar tha minimal state is
justifiable. Period. Huemer, ithe Problem of Political Authorityargues that no state at all is
justifiable. Period. Gaus expects MoPs to be sg@ayder pluralists (and accommodationists) about
their first-order political beliefs, but, I'd vermito say... that the vast majority of people @weoad-
order fundamentalists about their first-order bslieActually, a better way of saying this is thadst
people don't distinguish between their first- ardand-order beliefs. Most people, like Nozick, dhav
certain beliefs about justice and want the statnforce them (or refuse to enforce them, depengiing
the belief). The irony, | think, is that Gaus’gament would create ampty sebf eligible options

once MoPs transition away from the pro tanto it freestanding phase of construction (once all the
information is again made available to the MoPR)e only way around this is to claim that MoPs must
be conceptualized to hold certain idealized mondl @pistemic features, by which Gaus means that the
MoPs, among other idealized characteristics, valsbcond-order pluralists about their first-order
justice-related beliefs. | get the motivation, taiat could possibly justify this sort of self-seny and
circular idealization choice made by Gaus?” (ernaitespondence). Gaus' rejoinder is, simply, to
exclude these fundamentalists as “sectarian” amdnature.” Gaus writes, “There is no reason tokthin
that a person only has reason to adopt these stsrand attitudes towards the rule she thinks best
As rules of social and political morality, the rsilef justice are generally a great good, orderung o
social life so as to provide the framework for cexgtion and mutual benefit... The first impulsetef
political philosopher is to optimize—to demand Hest, the ideal, the perfect according to his own
reflections. To be sure if (and only if) his sedtpreference is within the eligible set, he magsgrfor

it in the public forum on disputed issues. Buinhgst abjure all claim that his is the uniquely justw,
the others being merely impostors or, worse, dggglievils... The morally mature citizen and
philosopher knows that a diverse society will nes@me to share a conception of the best, and that
means that she must reconcile herself to livingenmdinciples and practices that she does not thiak
the best, or in fact anything very close to it. [yOthis mature attitude allows widespread recoatiiin

to a social world of diversity, which includes disity of political views” (“The Range of Justice {O
How to Retrieve Liberal Sectual Tolerance],” 10 @ 2012, accessed 25 October 2012,
http://www.cato-unbound.org/2011/10/10/gerald-gearsje-justice-or-how-retrieve-liberal-sectual-
tolerance). This exclusionary move is highly pesbatic, and exposes the limits of Gaus' “expanded”
pluralism. The argument | develop below (drawimgtloe concerns of Quong) further troubles the
convergent reasons model and exposes its own kaasesxclusions.

106 Gerald GausThe Order of Public Reasp861-333.
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But there is an important challenge that Quongeissa Gaus at this point.
Quong points out that if we allow “private” reasant® public deliberation, by
permitting the more conservative moral foundatittnsave some justificatory force in
deliberations about matters of basic justice, thene is no guarantee that the agreed-
upon set of conceptions of justice will ligeral (in the broad sense of the term). For
example, if the conservative moral foundation ofcsy/degradation is permitted a place
in public deliberation, then illiberal laws thasdriminate against sexual minorities very
well may be institutionalized. Indeed, the ba#eirties of liberalism may be held
hostage to illiberal moral intuitions. Quong irfdiglly notes, “We can have a theory of
public reason that won't be sectarian [including sense in which Gaus accuses Quong
of being a Rawlsian sectarian], but then we ca’slre it will be a liberal theory®
The tension between the shared reasons model amtivergent reasons model seems
to offer two equally but differently problematicutes: either (1) narrow the range of
pluralism so as to secure a liberal consensu)@xpand the range of pluralism and
accept the possibility of an illiberal compromiskghis is exactly the tension between
consensus and pluralism that, as | noted earlignisnchapter, has been persistent in the
history of liberalism.

Gaus, however, insists that his convergent reasocsunt will remain liberal. To
show this, Gaus needs to make a move that is staligt identical to the shared reasons
model: he needs to demarcate the boundaries oéésenable so as to exclude certain
obviously undesirable kinds of moral reasons. H@xesince Gaus wants to remain
“non-sectarian,” he needs to show how this boundamyplied in the moral

commitments and attitudes alf those moral reasoners (left-libeaadd conservativeand

17 Jonathan Quong, “Reply to Gau®hilosophy and Public Issu&s no. 1 (2012): 58.
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libertarian, etc.) who are well-intentioned and vielormed. Gaus thus needs to avoid
the Kantian starting point of Rawls and Quong, siftbe Kantian tradition has itself
proven to be a controversial starting point,” arau&instead vows to commit himself to

a non-sectarian conception of the reasonable sh&iternal to our practice of social
morality.”° Even though Gaus wants to begin his account maticontroversial

starting points so as not to unfairly exclude aerggersons and values, he recognizes that
even a convergent reasons model of political lil@rarequires some “significant but
realistic level of idealization” so as to filtertatitizens who have obviously unacceptable
views!® Evenweak moral idealizatiois idealization, and it requires demarcation and
exclusion of the unreasonable.

To this end, Gaus argues that each normal morsbnea, from left to right, is
implicitly committed to the notion that she is aagént,” and because of this she will (in
public deliberation about justice) insist uponwety a set of “agency rights.” Gaus
notes that even conservatives and religious trawitists see themselves, in the modern
world, as fundamentally active choosers of themgotments: “In pluralistic orders, in
which identities and roles are constantly challehged open to revisioeyen those who
endorse tradition cannot help but see this as daaghof theirs—an exercise of their
agency. We employ roles not as an alternativgémey but as a way to express and
manage our presentation to othef8.lt is crucial to Gaus' argument that this quasi-
individualistic self-conception is shared by viftyaall members modern societies: “The

perspective of agendgrces itself on ysandwe are unable not to see ourselves as

108 Gaus,The Order of Public Reasp@l.
19 Gaus,The Order of Public Reasp@76.

10 Gaus,The Order of Public ReaspB37; my italics.
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agents whose actions are properly determined by our deliberations.™* If this is an
accurate description of our self-understandings tteploying and extending the concept
of “agency rights” would not be viewed as inapprafaly sectarian, and it would help
guarantee that the converged-upon set of conceptibjustice be broadly liberal (in so
far as liberalism is fundamentally a political @sibphy committed to securing individual
liberties, i.e. “agency rights”). Gaus hopes th& common commitment to agency
rights can serve to “narrow the maximal set ovee cuestions of social morality,” thus
giving us “a much better idea of the contours ef bt [of feasible conceptions of
justice].”™?

Is Gaus right that all people in the modern wonlelscapably view themselves as
agents in the ways he describes? In some very sarae, Gaus is correct. Given the
many identities and values that flourish in modédyaral democracies, each person will
recognize that sheould change her own identity and values, and thus tloéimging or
preserving one's identity and values is recogniadtk, at some level, a choice. But if
we understand agency in a stronger sense, in veaich person is seen as first and
foremost anunencumberedhooserof identities and values that can be selected and
rejected at will, then Gaus is surely wrong. Reituy again to Sandel's critique of Rawls'
early work, not all citizens view themselves asasaple from and antecedent to their
identity and values, but instead some (even mastgns view themselves as constituted
by the identify and values given to them througtirtBocialization in a particular
community. Now, Gaus insists that he is not rejyipon a controversial Millian or

Kantian conception of autonomy (here echoing IR&wls' commitment to being

" Gaus,The Order of Public ReaspB37; my italics.

12 Gaus,The Order of Public ReaspB35.
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“political not metaphysical”), but rather that mgw of agency is uncontroversial across
a large spectrum of religious, moral, and philoscglhcommitments. However, Gaus
needs his weak conception of agency to entail devderies of liberal rights if he is to
adequately respond to Quong's challenge (and sadilreral outcome from a convergent
reasons model). Indeed,Tine Order of Public Reaspaus argues that a common
commitment to agency rights entails convergenceygmiitically institutionalizing
freedom of thought:® rights against harii} a right to assistanc&,privacy rights
(including freedom of associatiott},and, finally, rights to private property.

The trouble with Gaus' argument is that it is uaclk@hether his slate of
traditional liberal rights is strictly entailed Ibys uncontroversial and weak notion of
agency, or if it requires a more controversial attdng notion of agency. If Gaus needs
the stronger notion of agency to guarantee thatdmnsergent reasons account will
remain liberal, then he seems to be guilty of #nmae kind of sectarianism found in the
shared reasons model, since he will be excluditieas who do not hold an

individualistic self-conceptiof? Indeed, it seems hard to envision how a weak

13 Gaus,The Order of Public ReaspB53.
14 Gaus,The Order of Public ReaspB57.
1% Gaus,The Order of Public ReaspB59.
16 Gaus,The Order of Public ReaspB81.

17 Gaus,The Order of Public ReaspB75. Gaus’ insistence that all reasonable viefiysstice will
include strong private property rights will be witly evaluated in chapter .

18 This language of understanding agency in a “weak!’ ‘strong” sense is influenced by Michael
Walzer's language of “thin” and “thick” versionsafncepts i hick and Thin: Moral Argument at
Home and AbroagNotre Dame, IN: University of Notre Dame Pres30&), especially the chapter
“Moral Minimalism.” Thinness refers to the presatitin of a concept stripped of its concrete, dethil
content, while thickness refers to the concepyfiilled out. The lesson is that even if we acleiev
agreement about a “thin” understanding of “agenthglte is no guarantee that we will agree about
“thick” interpretations of it. So even if Gausright that people view themselves as agents in some
vague and thin sense, that does not necessardi} #at they view, for exampl@rivate propertyas
entailed by that agency. In other words, thickatesions cannot emerge from thin premises, and Gaus
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conception of agency (necessarily held by all mogeople) entailprivate property
rights. Gaus seems to be quietly smuggling in contrealecsnclusions through
uncontroversial premises. Michael Huemer similsdgs Gaus' project as falling prey to
the same problems that Rawls' project does: “Geagigea that political legitimacy
requires agreement among all reasonable persogsraral principles, though
disagreements on the interpretation of those ppliesimay remain. He mistakenly
assumes that agreement on general principles ismoon#®* Some modern and
reasonable people do not hold an individualistis@nception, and do not see private
property rights as a requirement of justice.

That is, the convergent reasons model shares etshared reasons model two
problematic features: the unjustified assumptionarfsensus and the unjustified
narrowing of pluralism. Insofar as we are convihbg Gaus' critique of the shared
reasons model, we will be unsatisfied with Gaugtaation of the convergent reasons

model as well.

8. The Historical Strategy for Reconciling Pluralisn and Consensus: Th&elos of
Tolerance

The problems identified with the shared reasonscangergent reasons models
suggests the possibility that the forging of cossisnn the midst of deep pluralism is not
a task that can satisfactorily be achieved by tbkwf ideal theory. That is, when a
modern democratic society features foundationagisements about justice, the

political philosopher generally cannot convincinghow how a consensus in fact exists

tries to do exactly that.

19 Huemer,The Problem of Political Authorityt2n12.
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between the “reasonable” citizens without firstdkvg a controversial and contested
demarcation between the “reasonable” and “unredsehaitizens. Instead, these
foundational disagreements about justice may reghi development ofraodus
vivendiarrangement, whereby society achiestability, even if the political arrangement
does not achieveonsensus However, even if liberals cannot always work e
problem of pluralism in “theory,” liberalism hassalid track record of working out the
problem of pluralism in “practice.”

To return to an earlier point, liberalism emergedesponse to the pluralism of
religious faiths in the wake of the Reformationd arffered a very promising strategy for
dealing with religious conflict: privatize religisbelief, encourage religious tolerance,
and rely on common (non-religious) values in pubdidiberation. As was pointed out in
the last section, th&trict privatization of religious values has been seeopgsessive and
unacceptable by a number of modern religious ¢iszseo the liberal model (in its
“shared reasons” version) has not been entirelgesstul. Nonetheless, the liberal
values of religious tolerance and freedom of caersm® have been widely embraced by
religious and non-religious citizens alike, and trmasdern religious citizens accept that
they cannobnly rely on their religious values when making pulliguments. In other
words, the liberal response (combining elements filve shared and convergent reasons
models) to the problem of religious pluralism wagyely successful, and certainly
contributed to the defusing of religious violencel dhe widespread acceptance of the
freedom of worship and conscience.

This particular historical example offers somegihsiinto the general historical

trajectory of the liberal project and it is worttaking more explicit. The Wars of
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Religion broke out in Europe because matters dicesvere decided based on sectarian
religious values. The private beliefs of indivitlaaizens were widely understood to be a
public concern, such that it was considered legiterfor state coercion to be exercised to
the end of encouraging religious observance andfbelthe citizenry. The unstable
peace that emerged after the Wars of Religion waedus vivendbetween parties of
relatively equal power, each side hoping to takeengpound if the opportunity presented
itself. Then, slowly, the liberal alternative catign, and thenodus vivendevolved into

an overlapping consensus.

The liberal alternative was to see religious bsleg having relatively little to do
with justice but instead as speaking to questions aboujdbd life In other words,
religious beliefs were reinterpreted and re-framagprivate, not publi¢? In his
influential pamphletetter Concerning Toleratigrlohn Locke argues that churches
should care about the soul and otherworldly matténige states should worry about the
body (namely, its rights against interference aggr@ssion by others) and this-worldly
matters. He insists that religious beliefs @seentiallyprivate by their very nature, since
genuine belief cannot mwercedby external authorities. Furthermore, Locke asgoe
the then-counterintuitive position that allowing godiversity of private religious views
is actually more conducive to social harmony thigimg to enforce consensus on
religious questions. These arguments were evéytiaaind to be convincing by most

people. More and more religious citizens camanbrace the virtue of religious

120 As John Locke argues, “I esteem it above all thimgsessary to distinguish exactly the businessvif ¢
government from that of religion, and to settle jil bounds that lie between the one and the .oflfier
this is not done, there can be no end put to thér@eersies that will be always arising betweerstho
that have, or at least pretend to have, on thesimige a concernment [sic] for the interest of mealds,
and, on the other side, a care of the commonwe@ltitter Concerning Toleratigred. James Tully
[Indianapolis: Hackett, 1983], 9-10).
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toleranceé? and thus the cold war afiodus vivendivas transformed, over time, into the
genuine peace of an overlapping conserius.

The general liberal strategy, then, is somethikg the following: if an object of
public disagreement abojusticecan coherently be reinterpreted and re-framed as a
privateconcern about thgood life and this transitioning of the object from pulitic
private will facilitatesocial harmonythen that object should Ipeivatized'?® This
strategy is insightfully explored by Nagel in hisgortant essay “Moral Conflict and
Political Legitimacy.” For Nagel, if an issue geates foundational disagreement (in
Quong's sense), and the state doesieetito be involved, then the issue is a candidate
for “liberal toleration™?* — that is, privatization. Nagel points out tHaistsame strategy
has been deployed quite successfully in the twidntientury regarding the issue of
sexual practices. Like religious beliefs, for aerds the sexual activities of individual
citizens were understood to be a public concerfestln political regulation. However,
throughout the twentieth century a number of issugsounding sexuality were
politicized (such as abortion, contraceptive usagejosexual sex, same-sex marriage),
and this phenomenon created social disharmony.lib&&l response to these

controversies about sexual activity is to point thatt sexual activity can coherently be

2L 1t should be noted that in hietter Concerning Toleratigi.ocke advocated tolerance towards the
pluralism of Protestant sects; he did not extefiddierance towards atheists or Catholics, wholeoc
believed were incapable of being trustworthy litherdzens.

22 This typical account of the rise of religious liheascribes great power to the liberal ideas deeldy
figures like Locke and Spinoza. However, it isatléhat religious liberty caught on also because it
enabled economic progress and political stabilitgr this more “materialistic” account of the rise
religious liberty, see Anthony Gillhe Political Origins of Religious Liber(fNew York: Cambridge
UP, 2008).

23 For a discussion of the role of “redescription’shifting the historical boundary between the pulhd
private, see Richard Rort§ontingency, Irony, and Solidariffiew York: Cambridge UP, 1989),
chapter 3.

124 Nagel, “Moral Conflict and Political Legitimacy,"33.
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seen as a private concern about the good lifetratdsuch a privatization would
facilitate social harmony. Sexual practices ates th perfect candidate for “liberal
toleration.*®

Again, this historical liberal strategy has notoeatirely accepted by certain
citizens. Many religious citizens, for example,rdu accept that their religious values
haveno place in public deliberation, and this partly fi#te debate between shared
reasons liberals and convergent reasons libenadsdjatics of liberalism). Thus, issues
surrounding sexuality continue to be a matter @itée public debate in the United States
(and elsewhere). My point is simply that the lddgraradigm has a generally successful,
although imperfect, solution to the problem of fdational disagreement about issues
that can coherently be reinterpreted and re-fraaseggrivate concerns about the good life.
Gaus notes this important historical fact: “it laysible to suppose that a major change
between the seventeenth and twenty-first centwaswhat we might call the general
liberalization of conceptions of the good in westdemocracies:® In other words, the
last few centuries illustrate a slow change in li@mocratic citizens view their
conceptions of the good. Namely, they recognizkatept the need to make room for
the values of others, even if that requires pramagj (or partially privatizing) their
conception of the good, or at least downgradingugsficatory importance for questions
of justice in a pluralistic society. Thus, thetlBesv centuries demonstrate a movement in
the direction of liberal tolerance, lending supgorthe hope that such a movement will

continue as societies become increasingly pluralist

25 Nagel also includes the topic of “the killing ofianals for food” as a candidate for liberal toleoat;
since it is a decision that can be devolved toviddials (“Moral Conflict and Political Legitimacy,”
233).

126 Gaus, “Public Reason Liberalism,” 17.
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| can now return to the original question that iced this inquiry: what to do
when a modern democratic society features a foworddtdisagreement about justice.
Even if the political theorist cannot convincinglsggue what solution the “reasonable”
citizens would agree upon, western political higtsuwggests that with the continued
pluralization of values, social cooperation will im@st successfully secured by
privatizing those issues that can coherently beetstdod as matters of the good life.
This largely vindicates the theory of the sharexboms model, wherein public
deliberation takes place with mainly those vallees &re shared, while non-shared
reasons are deemed mostly private. No doubt, henvthere will always be political
debates about which values, exactly, should bequlsfi into the private sphere and
which values should continue to have justificatimmnge in the public sphere. This
continued tension (unlikely to cease anytime soamjicates the continued relevance of
the convergent reasons model.

In both cases, though, the liberal paradigm seerhate a blind spot: what is to
be done when a modern democratic society featui@snalational disagreement about an
issue thatannot coherently be reinterpreted and re-framed g@sivate concern about
the good life?For issues fitting this categomjagel offers the examples of the death
penalty and nuclear policy (or foreign policy mgenerally): “these issues are poor
candidates for liberal toleration because theynatematters of individual conduct, which
the state may or may not decide to reguldtesince in these cases “the statest

decide.”® Unlike religious belief or sexual conduct, itnist feasible to devolve

27 Nagel, “Moral Conflict and Political Legitimacy,”33.

128 Nagel, “Moral Conflict and Political Legitimacy,"32.
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decisions about military strategy to private citigend their private associatiof.

When the Cold War pitted foreign policy hawks agaedvocates of nuclear
disarmament in the United States, American citizeee locked in a foundational
disagreement about matters of justice. For thasescof actually existing foundational
disagreement about justice, the liberal privat@astrategy cannot be straightforwardly
applied. When the political culture is deeply ded about matters of basic justice on
these inherently public questions, we have neiti@ory nor history to turn to in order to

help us overcome such a divide.

9. Conclusion: The Blind Spot of Political Liberalsm

| have argued that political liberalism, both is $hared reasons and convergent
reasons models, has an unjustified faith that wieidssonable people will likely disagree
deeply and persistently about matters of the gdedthey will nonetheless surely agree
about the basic principles of justice (at leagh&ir broad outlines). The history of
liberalism seems to lend credence to this optinbgrfeaturing impressive cases in
which issues that once generated socially disragbundational public disagreement
were successfully (semi-)privatized, thus elimingtdeep disagreement from the public
sphere. However, political liberalism does notdham adequate solution (in either theory

or practice) to situations in which there existdlweentioned and well-informed (and

129 Of course, there is a tradition of political phidpdy that does insist thall issues can coherently be
privatized: anarchism. Indeed, anarchists takatgrkeasure in trying to demonstrate how every last
function of government could be taken over by geweoluntary entities, including roads, defense, la
courts, etc. For interesting and compelling attesndp defend the anarchist vision, see Murray
Rothbard's=or a New LibertyAuburn, AL: Ludwig von Mises Institute, 2006); Ddvriedman's
Machinery of Freedop?™ ed. (La Salle, IL: Open Court, 1989); part 2 afida and Morris Tannehill's
The Market for LibertyAuburn, AL: Ludwig von Mises Institute, 2007); apdrt 2 of Huemer$he
Problem of Political Authorityit strikes me that these texts help show theswaableness” of
anarchism — a claim that, if accepted, has sefmopfications for the project of egalitarian poldic
liberalism (and even for non-egalitarian but silitist political liberalism).
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thus “reasonable”) citizens who find themselve&éatin foundational disagreements
about issues thatannotbe privatized, and thusquirea public decision.

| have already mentioned the case of foreign pplidych is an inherently public
concern that cannot be privatized. There is amathge which arguably falls in this
category that will be the subject of the next cbagtroperty rights and economic
distributions. Nagel makes note of this issueassing, recognizing it as a difficult case
for political liberalism®*° In the United States, questions about propegtytsiand
economic distributions divide reasonable people right-libertarians, left-libertarians,
classical liberals, left-liberals, and liberal ssts, as well as libertarians, prioritarians,
and egalitarians, and these disagreements arefoftedational. The liberal privatization
strategy can, in principle, apply in the domaireocbnomic justice, by permitting
ownership of private property and then allowingwduals to freely influence the
overall economic distribution through private clesprivate charities, gifts, consumer

behavior, etc.}** However, to deploy this privatization strateggplieady to essentially

130 That is, Nagel recognizes that decisions aboutligteibution of property catechnicallybe devolved
and privatized, but he does not count this as sidecargument in favor of libertarianism: “The sam
question [about whether the statestdecide about the matter or whether it can priedtiee decision]
might also be raised about fundamental issuesadisoistice—the conflicts of economic liberals it
radical libertarians, or with radical collectivistéo regard individualism as an evil. Here | woglde
a more complex answer. | do not believe these hopositions are as 'personal’ as the others: even
radical disagreements about freedom and distribytistice are usually part of some recognizable
public argument. On the other hand, social prowiss not so essentially the function of the stesés
warfare: voluntary collective action is certainlggsible. So to the extent that some of these
disagreements are like religious disagreementee tlveuld be a place for liberal toleration in the
economic sphere—for example, toleration of privataership even by those who think it is an evil”
(“Moral Conflict and Political Legitimacy,” 234).

131 This privatization strategy for dealing with disagments about property rights is defended in paft 3
Nozick'sAnarchy, State, and Utopiavhere he argues that in a libertarian state, paghte association
would have the freedom to choose the principlesghgern its internal life, including those prinkgp
that affect the distribution of property and théuna of property rights. People would be encoutlage
be tolerant toward other views about economic itlistion, and the state would permit the existerfce o
a pluralism of communities organized around différonceptions of economic justice (e.g. socialist
communes, free enterprise zones, etc.). The appegbroblems with this proposal will be discusised
chapter III.
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take sides in the disagreement in favor of libé&atasm to the detriment of left-liberals,
since egalitarian goals are virtually impossibléhaut state-enforced regulation and
redistribution. How likely is it that people wowluntarily, in coordination with others,
transfer their wealth so as to achieve and maimtean time an egalitarian pattern? Itis
theoretically possible, but highly unlikely.

What, then, is to be done when we disagree deelyarsistently about issues of
economic justice? In the next chapter, | will detame of the attempts of liberal
political philosophers to offer solutions to thitkedhma. | will argue there, as | have
here, that political liberals can only secure asemsus about justice by sacrificing their
commitment to respecting pluralism. If the polliphilosopher remains committed to
accommodating the views of justice of all well-miened and well-informed citizens,
then in certain cases the disagreements will lesp that consensus is impossible. As |

will argue, in the case of economic justice, thieeral Nightmare is a reality.
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CHAPTER Il

POLITICAL LIBERALISM AND THE PROBLEM OF

PROPERTY

1. Introduction: The Fundamental Problem

As discussed in the preceding chapter, the traddfqoolitical liberalism attempts
to articulate a conception of justice while at aene time respecting reasonable
pluralism. That is, political liberals assume thabple with diverse views about
philosophy, morality, and religion can nonethelegsee about justice (at least in its broad
outlines). | attempted to show that this optingsistssumption is unjustified. Political
liberals are only able to secure consensus abstit¢uby positing a consensus (that does
not obtain) and by restricting the range of reabpluralism (more so than is justified).
In this chapter, | further elucidate this generaique by focusing on a specific example
of political disagreement: matters of economicigest | will argue that reasonable
people — defined broadly as people who are coresideeither morally nor epistemically
deficient, using uncontroversial criteria for “d@éincy” — can arrive at radically
divergent views about the nature and scope of enanjustice. That is, the scope of
reasonable pluralism on this issue admits of tresipdity of deep and foundational
disagreement. This demonstrates a serious flaleipolitical liberal project, which
relies upon the assumption of the eventuality tbnal consensus around the principles
of justice.

In the first section, | briefly explain what allmseant by “economic liberty,” since

it is (in part) the nature and scope of econontierlly that is (I will claim) subject to deep
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disagreement within the liberal tradition. Nexprésent aexternalcritique of political
liberalism, by returning to the unresolved core¢haf debate between John Rawls and
Robert Nozick, which deals with the question: doge have entitlement to their
unearned natural assets (1Q, looks, natural tglehtsacter, level of motivation, work
ethic, etc.) — and thus to the economic assetdltvafrom them? Rawls develops the
“argument from arbitrarines$¥” to argue that since people do patntheir natural
assets, they have no entitlement over them, fromhwtne concludes that the natural
assets of individual citizens should be viewed &amon asset®® under the control of
the larger political community. This defense afdwegalitarianism provides a powerful
philosophical defense of Rawls' economic egalitasia. Nozick, on the other hand,
agrees with Rawls that people do not earn theurabassets, but then Nozick rightly
points out that Rawls does not explain how this$ &ane transfers their entitlement to
the larger political community. So, even thougbgle do not earn their natural assets,
Nozick argues that each individual should be esdtitb her own stock of unearned
natural assets. This defense of self-ownershipiges a powerful philosophical defense
of Nozick's inegalitarian historical entitlemenedry of justice. | will argue that neither
Rawls nor Nozick have made a fully persuasive taseither theory of entittement. As
it stands, both positions are reasonable, andotétgmsitions are reasonably rejectable.
Thus, | conclude that the dominant view of econojstice within political liberalism
(the economic egalitarianism of Rawls) is vulneeahlits very opening premises to

reasonable external critics.

132 This phrase comes from Sandsheralism and the Limits of Justic@6.

133 Rawls,A Theory of Justigel01.
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Next, | present amternal critique of political liberalism. | take politita
liberalism to be grounded in two basic commitmetits:principle of public justification
and the fact of reasonable pluralism. | will shibvat these premises can be part of a
coherent argument for economic egalitarianism éa®lbped by “high liberals” like
Rawls, Samuel Freeman, or Thomas Nagefpr limited government and strong
property rights (as developed by classical libelikésJohn Tomasi, Gerald Gaus, and
Jason Brennart}? Both the high liberals and classical liberalscheincorporate
additionalcontroversialassumptions (in addition to the basic two) int@itlarguments to
achieve their desired conceptions of economicgastilhe high liberals assume a model
of moral personhood according to which economiwvigts relatively unimportant for
one's moral development, while classical liberalkuae a model of moral personhood
according to which economic activity is deeply sigant. Both positions are
reasonable, and yet both positions are reasonejagtable.

The high liberals additionally argue that stronggarty rights and free markets
undermine the fair value of political liberty byalding to political corruption and
domination, but the classical liberals point owtttthe empirical data suggest otherwise.
At the very least, the empirical argument by higlerals is not fully persuasive on this
point. The classical liberals then argue thatrgirproperty rights are part of the liberal
privatization strategy (as discussed in chaptewhich allows for individualized spheres
of moral control as a way to avoid social confligthis solution, the high liberals are
right to point out, cannot be expected to achievigarsal consensus, since it forecloses

certain reasonable egalitarian goals. By highirghthese internal debates within the

134 | leave aside debates about the relationship betwlessical liberalism and what is now called
“neocliberalism.” For a fair treatment of this centious topic, see Stedman Joridasters of the
Universe: Hayek, Friedman, and the Birth of Nedl#éolitics (Princeton: Princeton UP, 2012),
especially p. 100-110.
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paradigm of political liberalism, | hope to shovatlthe dominant egalitarian view of

economic justice within political liberalism is nahiquely entailed by its basic premises.
Indeed, political liberals are wrong when they dade that reasonable people

will agree upon the proper nature and scope of@oanliberty. The range of reasonable

disagreement here is va&t.| argue thathis range of reasonable disagreement is so vast

that political philosophers should give up hopd ttumsensus around a single conception

(or around a narrow family of similar conception§pconomic justice is possible.

2. Defining the Economic Liberties

Before going on to outline and evaluate the malmatis about economic liberty
and economic justice within the liberal traditions important to first explain what the
category “economic liberty” includes. It will beast helpful to articulate what we would
consider a&omplete sedbf economic liberties (cabsoluteeconomic liberty).

In his article “Economic Liberties,” James Nickeebks down economic liberty
into four categories: liberty of (1) working, (2Zahsacting, (3) holding, and (4) using.
Robust liberty in the realm of working includes theerty to buy, sell, and donate one’s
labor on whatever conditions one voluntarily ch@sRobust liberty in the realm of
transacting encompasses all forms of independemioagic activity — the right to buy
and sell, to create things, to engage in marketpebition, to earn a profit from one’s
resources; also, the right to start, run, or ctbmen any kind of commercial enterprise
(e.g. a business, factory, or farm). Robust ljperithe realm of holding includes the

right to hold both personal non-productive and peas productive property (i.e. capital

135 For a chart depicting the range of views about enta justice within the liberal tradition, see
Appendix B.
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assets), which includes creating goods for comrakptirposes, and the legal guarantee
that these goods are free from expropriation witltme process. Robust liberty in the
realm of using includes the right to buy, sell,,um®d consume goods and servités.
We get a similar picture from Gaus in his articléné Idea and Ideal of
Capitalism.” Gaus explains that absolute econditésty (which characterizes an
idealized capitalist economic regime) is charazestibymaximally extensive feasible
property rights in which property rights are maximized along tsw@s: (x) the extent of
the bundle of one’s rights over one’s property, @ndhe range of objects over which
one can legally hold as propetty. Regarding the first (x) axis, in order for meetgjoy
thefull extentof the bundle of property rights over commodity Would enjoy the
following economic liberties:
* The right to use P as | wish so long as this ishaoinful to others or their
property;
e The right to exclude others from using P;
* The right to manage: | may give permission to atters | wish to use P, and
determine how it may be used by them;
* The right to compensation: if someone damageses Bsvithout my consent, |
have a right to compensation for the loss of Plaezérom that person;
« The rights to destroy, waste, or modify: | may d®sP, waste it, or change it;
* The right to income: | have a right to the finahtianefits of forgoing my own

use of P and letting someone else use it;

1% James Nickel, “Economic Liberties,” The Idea of a Political Liberalism: Essays on Rawls.
Victoria Davion and Clark Wolf (Lanham, MD: Rowm@rLittlefield Publishers, Inc., 2000), 156-157.

137 To see a visual of this graph, see Appendix C.
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e Immunity from expropriation: P (or any part of Paymot be made the property
of another or the government without my consent &ifew exceptions such as
taxation;

« Liability to execution: P may be taken away from nyeauthorized persons for
repayment of a debt;

« Absence of term: my rights over P are of indefiniteation;

* Rights to rent and sale (transfer rights): | maggerarily or permanently transfer
all or some of my rights over P to anyone | chddse.
Regarding the second (y) axis, absolute econoiméctlyy would include the widest
feasible range of objects over which one can lgdaild as property. This would include
consumer goods, productive assets, financial imstnis, ideas, natural resources, land,
and one’s labor. As Gaus notes, all actually axagpolitical regimes restrict and/or
regulate economic liberty along both axes of prigpeghts to some extent. In the
United States, for example, the range of objeces ahich one can hold as property is
restricted (e.g. the regulation of drugs, orgaesand parental rights over children), and
the extent of the bundle of property rights isnietd (e.g. licensing laws, environmental
regulations, and health and safety requiremétits).
Thus, libertarians (like Nozick and Eric Mack) engkva conception @absolute
economic libertyclassical liberals (like Gaus and Tomasi) endarsenception othick
but not absoluteconomic libertyand high liberals (like Rawls and Freeman) erglars

conception othin economic liberty This chapter seeks to demonstrate that thisevhol

1% Gerald Gaus, “The Idea and Ideal of Capitalism,The Oxford Handbook of Business Ethied.
George G. Brenkert and Tom L. Beauchamp (Oxfordof@kUP, 2010), also
http://www.gaus.biz/Gaus-Capitalism.pdf, 3.

139 Gaus, “The Idea and Ideal of Capitalism,” 6.
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range of views about economic liberty is reasonaBleasonable pluralism admits of
deep and foundational disagreement on this impbsttrof justice-related issues. Thus,
liberalism does not resolve our fundamental disaxgent in at least one crucial sphere of

justice.

3. External Critique: Luck Egalitarianism vs. Self-ownership

Liberals (in the broadest sense of the term), fdotm Locke through Rawls and
Nozick, are united in their commitment to (somesian of) the following two normative
principles:

* The principle of public justification: a coercively is justified if and only if
every reasonable citizen consents to it (by acegphie reasons offered on its
behalf).

« The fact of reasonable pluralism: reasonable pemgexpected to disagree
deeply and indefinitely about matters of philosgphygrality, and religion.

An important feature of the principle of public ffi€ation is that it iscoercionthat
requires special justification, whiteon-coercion(or “liberty”) is the assumed baseline
that itself needs no justificatidff. This can be called the “presumption in favor of
liberty”: liberty is the norm, while state coercioequires special justification (the

“consent of the people”). No coercion (of any Riagainst persons or their property is

140 This presumption in favor of liberty goes backléatst) to John Locke, who argues, “the naturaltibe
of man is to be free from any superior power otheand not to be under the will or legislative
authority of man, but to have only the law of Natas his rule”$econd Treatise of Governmead.

C.B. Macpherson [Indianapolis: Hackett, 1980], mecPl1). Thomas Hobbes refers to the “blameless
liberty” we enjoy in the absence of compelling ifisation to restrict it The Elements of Law, Natural
and Politic[London: Simpkin, Marshall, and Co., 1889], 71).oiMd recently, Joel Feinberg describes
this presumption as “a standing presumption agaihgiroposals to criminalize conducRights,
Justice, and the Bounds of Libe[Brinceton: Princeton UP, 1980], 36). Similaratgstions of the
presumption in favor of liberty are found in theitimgs of all social contract thinkers, classidbkrals,
and political liberals.
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legitimate in the absence of sufficient justificeti If a certain coercive policy is unable
to achieve sufficient agreement, then there iswameo thestatus quo antef non-
coercion.

Many of the debates within the liberal traditiomcern the general question:
which coercive policies can be justified to a plistec citizenry? One of the most heated
debates within the liberal tradition is defining tktate's legitimate role protecting
property andedistributingproperty. For libertarians and classical libertie state
should be limited to protecting private properghtis and, perhaps, providing public
goods (goods that are under-provided by the mémkietvhich are in the interests of all,
e.g. national defense and highway$)For left-liberals and liberal socialists, thetsta
should tax, regulate, and redistribute propertgsto guarantee a relatively equal
distribution of resources to all. One of the cdisagreements between the two camps
concerns the problem: “What is the default basdbngroperty rights?” In other words,
in the absence of agreement about the issue, w/tfad default situation with regard to
property rights, economic liberty, and the disttibn of wealth? How one answers this
guestion has significant consequences.

Libertarians assume that a welfare state committ@&hforcing and maintaining
economic egalitarianism is unjustified, becauseoubtedly some citizens reasonably
object to certain redistributive measures. Thes®ple object to the use of state coercion
to tax some citizens in order to transfer wealtbtteers. Thus, it is claimed, policies of

redistribution are defeated, and state-imposedauanegalitarianism is illegitimate.

41 Of course, some libertarians reject the state attmy. See RothbarBor a New Libertyand Huemer,
The Problem of Political AuthorityFor a recent discussion of the important isfubepublic
justification of the provision of public goods, sémnathan Anomaly, “Public Goods and Government
Action,” Politics, Philosophy & Economick4, no. 2 (2015).
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For libertarians, the default baseline for propertghts is the emergent patterns of
inequality that arise through voluntary transactson

Left-liberals assume that severe economic inequlitinjustified because such a
state of affairs would be rejected by &tipropriately situatedieliberators — namely, by
those who are situated in the original positionibelthe veil of ignorance (or some
similar device that enforces impartial reasoningiat is, if people do not know their
place in society (they are ignorant of their platéirth, their IQ, their talents, etc.), they
will surely play it safe and opt for an roughly égaian distribution of wealth (knowing
that they may end up in the least-advantaged grdem) left-liberals, the default
baseline for property rights is a strictly equasttibution of wealth

The deep disagreements about economic justice betldeertarians and left-
liberals are thus the result of more fundamentdbpbphical disagreements. The
libertarian assumes that actual citizens (with Kalbwledge of their identity and
situation) have a right to approve or reject prafosegarding economic justice on the
basis of their moral intuitions and self-intereghile the left-liberal assumes that only
hypothetical citizens (with no knowledge of theliage in society) have a right to approve
or reject proposals regarding matters of econoustige on the basis of a delineated set
of political values. What lies at the heart oktHifference in approach? The difference
has to do with a complicated debate alsegertandentitiementhat takes place between
luck egalitarian liberalsandself-ownership liberals | will summarize both positions

(through Rawls and Nozick) before drawing some iogpions.
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3.1.The Luck Egalitarian Thesis
In A Theory of JusticeRawls develops an argument for luck egalitariartisat
can be reconstructed into five steps:

* 1. No oneearnstheir “natural assets,” which includes: the faniiiio which they
are born, their 1Q, their looks, their natural tafe their character, their level of
motivation, their work ethic, etc. One’s stocknaitural assets is a matterlok

« 2. No onedeservesny of the advantages that come from unearned lgo&dand
no onedeservesny of the disadvantages that come from unearaddutk.

« 3. No onedeservesny of the advantages (including but not limitedhe
economic advantages) that derive from their naasaéts.

* 4. No one has a legitimatsvnership clainto their natural assets (and the

economic assets that flow from them).

5. One’s political community as a whdias a legitimate ownership claim on one's
natural assets (and the economic assets that ftlow them).

Claims (1)-(3) are relatively uncontroversial. dlwe goes out and earns the right to be
born into a middle class family, or the right torea high 1Q. These are not earned, and
thus are not deservétl. Claims (4) and (5) are much more controverdsialt there does
seem to be some loose connection between (1)-(B}43A5). If | do not earn (and thus
deserve) my natural assets, then why should | hasgecial claim to them and the
advantages that flow from them? If natural asaetsandomly distributed across a

population through the lottery of birth, and thug stock of natural assets is merely a

142 Rawls considers this to be a widespread and conintoition: “It seems to be one of the fixed points
of our considered judgments that no one desengeglace in the distribution of native endowments,
any more than one deserves one's initial startiagepn society. The assertion that a man desénees
superior character that enables him to make tlogteéf cultivate his abilities is equally problemcafor
his character depends in large part upon fortuiaadly and social circumstances for which he can
claim no credit. The notion of desert seems naipjoly to these casesA (Theory of Justicel04).
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matter of luck, then perhaps we should view thal tstbck of natural assets (and the
economic assets it produces) ammon assét?

Thus, (1)-(5) produces a powerful philosophicakdest of economic
egalitarianism. Much of our personal wealth fldwsn our individual stock of natural
assets. Natural assets are what enable peoplak® money through interacting with
others. In the absence of egalitarian redistrdmytdifferences in natural assets would
correlate strongly with differences in economiccass. Those who get lucky in the
natural lottery (enjoying a desirable bundle ofunalt assets) will on average do much
better economically than those who are not so ludityis outcome is deemed unjust by
the luck egalitarian, who insists that these inétjes must be corrected by the state in
the name of economic justice. Those who are ugltitks have a partial ownership
claim on the wealth of those who are lucky. Thality of natural assets in a society is
something akin to “manna from heav&f= a gift from above, to all of us, to which no
one in particular has a special claim.

This assumption in favor of equal distribution (witeviation from strict equality
requiring justification) is embodied in Rawls’ faom“difference principle”: “The
difference principle represents, in effect, an agrent taregard the distribution of
natural talents as a common assed to share in the benefits of this distribution

whatever it turns out to bé*® Equality is thus the baseline. Inequality (tisatainy

143 | focus here on Rawls, but there are many othesratsrs of luck egalitarianism. See G.A. Cohen, “On
the Currency of Egalitarian Justic&thics99, no. 4 (1989); G.A. Cohewhy Not Socialism?
(Princeton: Princeton UP, 2009); Richard Arnesdwmick Egalitarianism and Prioritarianisnithics
110, no. 2 (2000); and Ronald Dworkin, “Equalitydk and Hierarchy,Philosophy & Public Affairs
31, no. 2 (Spring 2003).

144 This analogy between valuable economic goods arathtya from heaven” is developed and criticized
in Nozick,Anarchy, State, and Utopid98.

145 Rawls,A Theory of Justigel01; my italics.
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deviations from equality) requires justificatioH.it is possible to move from a state of

equal shares to a state of unequal shares in velietyone, even the least well off, has

more shares, then the move is justifi€dBut this inequality is only permitted because

everyone benefits from it. As Rawls explains,
Those who have been favored by nature, whoeverateeymay gain from
their good fortune only on terms that improve titeagion of those who
have lost out. The naturally advantaged are ngaio merely because
they are more gifted, but only to cover the cos$tsaoning and education
and for using their endowments in ways that hedpléiss fortunate as
well. No one deserves his greater natural capacitynerits a more
favorable starting place in sociéty.

As Nozick accurately describes Rawls' positiongfgone has some entitlement or claim

on the totality of natural assets (viewed as a)p@oth no one having differential

146 G.A. Cohen famously argues that Rawls is mistakdsend his conception of justice around the
incentive-following self-interest of people. Fool@n, the difference principle does not embody the
nature of justice, but instead represents a meile f regulation” for non-ideal conditions. Idigal
people would voluntarily develop their talents floe sake of others without economic incentives
motivating them to do so. See G.A. Coh@rscuing Justice and Equal{gambridge, MA: Harvard
UP, 2008), chapter 4. The point is incidentah® discussion here — both Rawls and Cohen are luck
egalitarians, and they are both committed to tea ithat individuals are not privately entitled heit
natural assets and the economic assets that ftowtihem. For an interesting critique of Cohen's
position, see Jason Brenn&hy Not Capitalism®New York: Routledge, 2014), and James Otteston,
The End of SocialisifNew York: Cambridge UP, 2014). For a compellinigique of Cohen's critique
of Rawls (and for a defense of prioritarianism agtegalitarianism), see Steven Wall, “Rescuing
Justice from Equality,Social Philosophy and Polic39, no. 1 (January 2012); also Luca Ferrero, “The
Difference Principle: Incentives or Equality?”, assed 8 November 2015,
https://pantherfile.uwm.edu/ferrero/www/pubs/feo-glifference-principle.pdf.

147 Rawls,A Theory of Justigel01-2.
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claims.”*® While this might run counter to some of our ititnis about desert, Rawls
insists that it will be found most reasonable upeftection’*

Recall the core liberal commitments: liberty is Haseline, coercion requires
justification. Given points (4) and (5), taxing aywvealth from the lucky and
redistributing it to the unluckig not a form of coercion that stands in need efcsgd
justificationsince the lucky do not have legitimate ownershaps to the wealth that
flows from their natural assets in the first plac&oercive policies designed to guarantee
egalitarian distributions of wealth are not in neédpecial justification, because
economic egalitarianism is assumed to be the Imeeselieviation from which requires
special justificationt*® This is the basic argument for luck egalitariemisind it
underpins the views of most Rawlsian political tdde on questions of economic justice.

However, | will argue, these assumptions are notausally shared by all
reasonable people. Furthermore, there are alieer@asonable assumptions that lead to
radically different conceptions of economic justide show this, | now turn to examine

the self-ownership thesis

148 Nozick,Anarchy, State, and Utopi228.

149 Rawls recognizes, “There is a natural inclinatiombject that those better situated deserve theatgr
advantages whether or not they are to the berfddithers” (A Theory of Justicel03). However, Rawls
is convinced that this “natural inclination” is éated by reflecting on our other considered coionst
regarding racial and gender equality. If somedroikl not be privileged because of the color oirthe
skin, why should they be privileged because of shing equally arbitrary — their unearned natural
assets? For a defense of the meritocratic idedtz®awls, see Bell, “On Meritocracy and Equdlity.

%0 For an insightful critique of the luck egalitariposition, see Susan Hurlelystice, Luck, and
KnowledggCambridge, MA: Harvard UP, 2003). She developsftiiowing claim: “Equalities can be
just as much a matter of luck as inequalities. fBloethat people are not responsible falifeerence
does not entail that theare responsible fonondifference There is no more a priori reason to assume
that equalities are not a matter of luck than tliete assume that differences are not a mattkercif
people may not be responsible for either” (151-1929r a well-known critique of the luck egalitaria
position coming from another angle, see Elizabetiekson, “What is the Point of EqualityRthics
109, no. 2 (January 1999).
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3.2. The Self-ownership Thesis

In Anarchy, State, and Utopi&lozick develops an argument that cuts to the very
core of Rawls' conception of economic justice. UR@hg to the five step argument for
luck egalitarianism, Nozick argues that (4)-(5)mabd obviously and necessarily follow
from (1)-(3). Nozick agrees that, indeed, | do @mtn my stock of natural assets, and
thus, in some metaphysical sense, | dodeservat. It is mostly a matter of luck what
particular stock of natural assets that | comenfoye However, Nozick inquires, how
does this uncontroversial observation lead to tbe ¥hat my stock of natural assets is a
common asset owned by the entire political comryinit | do not have a special
ownership claim to my natural assets, then on Wwhats is that ownership claim
transferred to the other members of my politicahownity? | may not have earned my
natural assets, but certainly the other membensygbolitical community did not earn

them eithef> As Sandel nicely summarizes Nozick's argument,

%1 | focus here on Nozick, but there are other defendéthe self-ownership thesis. See Eric Mack,
“Self-ownership and the Right of Propertyle Monist73, no. 4 (October 1990); Murray Rothbard,
The Ethics of LibertyNew York: NYU Press, 2003); and Ayn Rardhe Virtue of Selfishnegslew
York: Signet, 1961). The self-ownership thesisfien associated with either the Kantian moral
tradition or the natural rights tradition. Theunat rights tradition, in turn, has been associavéd
religious Medieval moral philosophy as well as dacAristotelian moral philosophy. There are also
some recent attempts to situate natural rights {famahatural right to private property) in the dielf
evolutionary biology and psychology — see John ldastToward a Theory of Empirical Natural
Rights,” Social Philosophy and Polic32, no. 1 (January 2005); and Will Wilkinson, “@afism and
Human Nature,Cato Policy Repor27, no. 1 (January/February 2005). Wilkinson,erample,
argues, “Property rights are prefigured in natuggolutionary psychology can help us to understand
that property rights are not created simply bylstsoof the legislator’s pen” (13). For an internal
critique of the self-ownership thesis which trieséconstruct libertarian property rights on aetit
foundation, see Jan Narveson, “Property and RigBiscial Philosophy and Polic¥7, no. 1 (January
2010). Some of the most influential critics offsalvnership and its connection with a libertarian
theory of justice are G.A. Cohe&elf-Ownership, Freedom, and Equalilyew York, Cambridge UP,
2005); Carol Pateman, “Self-Ownership and Propertiie Person,The Journal of Political
Philosophyl0, no 1 (2002); Peter Singer, “The Right to behRir Poor,"The New York Review of
Books(6 March 1975); Cheyney Ryan, “Yours, Mine, and©®Property Rights and Individual
Liberty,” Ethics87, no. 2 (January 1977); and Attracta IngrarRolitical Theory of RightéNew York:
Oxford UP, 1994).
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To show that individuals, as individuals, do nos@l®e or possess “their”
assets is not necessarily to show that societyasoéedoesdeserve or
possess them. Simply because the attributes atalljelocated in me are
notmyassets, why must it follow, as Rawls seems to thimkt they are
common assets, rather than nobody's assets?ylEammot properly be
said to belong to me, why assume automaticallyttteyt belong to the
community? Is their location in ttmmunity'grovince any less
accidental, any less arbitrary from a moral pointiew?*>?

This line of questioning exposes the hidden ancetertied assumption in Rawls'

argument that my lack of entitlement over my ndtassets and subsequent economic

assets automatically transfers such entitlememtyt@olitical community.

Thus, Nozick draws a different conclusion aboutrthire of economic justice
than Rawls does. From points (1)-(3), Rawls pasitsindefendedresumption in favor
of collective ownershipf natural assets, which in turn justifies thelégaan difference
principle. For Nozick, while | did not earn my nedl assets, | also did not steal them
from anyone else (nor commit any other clear mai@htions to acquire them). Thus,
why not let natural assets lie where they fall?zislo insists, “Whether or not peoples'
natural assets are arbitrary from a moral pointi@lv, they are entitled to them, and to
what flows from them ™3 Thispresumption in favor of self-ownership of naturssets
does capture some of our deepest intuitions. bhdesto stand in a unique relationship

with my natural assets that other members of miigal community do not: they resides

152 sandelLiberalism and the Limits of Justic@6.

158 SandelLiberalism and the Limits of Justic@8.
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in my person, they amgart of me This feels somehow morally significant. Noztdles

to draw on these moral intuitions in his critigeRawls:
People will differ in how they view regarding nadltalents as a common
asset. Some will complain, echoing Rawls agaihktasianism, that this
“does not take seriously the distinction betweersqes”; and they will
wonder whether any reconstruction of Kant thatter@aople's abilities
and talents as resources for others can be adeqirae/Is writes irA
Theory of Justic¢ “The two principle of justice ... rule out evereth
tendency to regard men as means to one anothdfaeve Only if one
presseseryhard on the distinction between men and their talessets,
abilities and special traits?

Nozick insists that | do not relate to my natursdets as a detached bundle of goods,

equivalent to other such bundles residing in opeaple. No, | have a special connection

with my own natural assets, regardless of the als/fact that | did not ultimately earn

them all. For Rawls' argument to undermine selfreghip, Rawls must rely on a

conception of amssential selés entirely detachable from iteessential attribute$®

This particular version of the Kantian view of @df, for Nozick, runs counter to our

%4 Nozick,Anarchy, State, and Utopi228.

%5 Nozick argues that Rawls' unencumbered self isffamna to our usual notions of human dignity: “This
line of argument can succeed in blocking the initihn of a person's autonomous choices and
activities (and their results) only by attributiagerythingnoteworthy about the person completely to
certain sorts of 'external’ factors. So denigmptirperson's autonomy and prime responsibilithier
action is a risky line to take for a theory thdiertvise wishes to buttress the dignity and selpeesof
autonomous beings; especially for a theory thamdsuso much (including a theory of the good) upon a
person's choices. One doubts that the unexalttdrpiof human beings Rawls' theory presupposes and
rests upon can be made to fit together with then\aEhuman dignity it is designed to lead to and
embody” @narchy, State, and Utopi&14). On this point, also see David Schmigiements of
Justice(New York: Cambridge UP, 2006), part 2.
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more commonsense notion of ourselves as esseritlailtk with particular traits.**® As
Sandel puts it, “On Rawls' theory of the person,d8lf, strictly speakindyas nothing
nothing at least in the strong, constitutive seresgessary to deserf” As Sandel points
out, this Kantian view of the unencumbered and deserving self is closely analogous
to the “early Christian notion of property, in whiman had what he had as the guardian
of assets belonging truly to Go#? But unless this controversial Kantian conceptbn
the self is accepted, Rawls' argument againstosatiership is unsatisfying.

So, while Nozick agrees with points (1)-(3), heagjiees with points (4)-(5), and
in their place he posits@esumption in favor of individual ownership of mat assets
He writes: “It is not true that a person earns Yigat to keep a painting he’s made,
praise for writing ATheory of Justiceand so on) only if he’s earned (or otherwise
deservepwhatever he used (including natural assets)arptiocess of earning ¥**
Instead, “Some of the things he uses he justmaag not illegitimately. It needn’t be
that the foundations underlying desert are theneselleservedll the way dowri*® |
havemy natural assetapt illegitimat