
SUBJECT: Polk County Plan Amendment
DLCD File Number 003-12

The Department of Land Conservation and Development (DLCD) received the attached notice of adoption.
A Copy of the adopted plan amendment is available for review at the DLCD office in Salem and the local 
government office.  

Appeal Procedures*

DLCD ACKNOWLEDGMENT or DEADLINE TO APPEAL:  Friday, May 17, 2013 

This amendment was submitted to DLCD for review prior to adoption  pursuant to ORS 197.830(2)(b) 
only persons who participated in the local government proceedings leading to adoption of the amendment 
are eligible to appeal this decision to the Land Use Board of Appeals (LUBA). 

If you wish to appeal, you must file a notice of intent to appeal with the Land Use Board of Appeals 
(LUBA) no later than 21 days from the date the decision was mailed to you by the local government.  If 
you have questions, check with the local government to determine the appeal deadline.  Copies of the 
notice of intent to appeal must be served upon the local government and others who received written notice
of the final decision from the local government.  The notice of intent to appeal must be served and filed in 
the form and manner prescribed by LUBA, (OAR Chapter 661, Division 10).  Please call LUBA at 
503-373-1265, if you have questions about appeal procedures.

*NOTE:     The Acknowledgment or Appeal Deadline is based upon the date the decision was mailed by local 
        government. A decision may have been mailed to you on a different date than it was mailed to 
        DLCD. As a result, your appeal deadline may be earlier than the above date specified. NO LUBA  
       Notification to the jurisdiction of an appeal by the deadline, this Plan Amendment is acknowledged.

Cc: Jerry Sorte, Polk County
Jon Jinings, DLCD Community Services Specialist
Katherine Daniels, DLCD Farm/Forest Specialist
Angela Lazarean, DLCD Regional Representative
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NOTICE OF ADOPTED AMENDMENT

05/06/2013

TO: Subscribers to Notice of Adopted Plan
or Land Use Regulation Amendments

FROM: Plan Amendment Program Specialist



o In per_oil 0 eloctrunlc 0 mailed 

52 DLCD 
Notice of Adoption 

THIS FORM MUST BE MAILED TO DLCD 
WITHIN 5 WORKING DAYS AFT ER TH E FINAL DEC ISION 

PER ORS 197.610, OAR CHAPTER 660 - DIVISION 18 

DEPT OF 
AFR 2 ~ {/;1 

LAND CONSERVATION 
AND DE~~H?t'~EN~, 

Jurisdiction: Polk County 

Date of Adoption : 4/24/2013 

Local file number: LA 12-01 

Date Mailed: 4/26/2013 

Was a Notice of Proposed Amendment (Form 1) mailed to DLCD? YesDate: 9/4/2012 

D Comprehensive Plan Text Amendment D Comprehensive Plan Map Amendment 

~ Land Use Regulation Amendment D Zoning Map Amendment 

D New Land Use Regulation D Other: 

Summarize the adopted amendment. Do not use technical terms. Do not write "See Attached". 

The Polk County Board of Commissioners adopted Ordinance Numbers 13-04 and 13-05 . 

Ordinance No. 13-04 amends Polk County Zoning Ordinance (PCZO) Chapter 136, the Exclusive Farm Use 
(EFU) Zoning District, and Chapter 138, the FarmIForest (F/F) and Farm Forest Overlay (FFO) Zoning 
Districts, to add "Food Service Safe Harbor" standards. The Food Service Safe Harbor standards create a 
process to allow limited food service on farm operations as a marketing tool fo r the farm. 

Ordinance No. 13-05 adopted amendments to the regulations fo r farm stands, home occupations, commercial 
activities in conjunction with farm use, and single agri-tourism events into the EFU, FIF, FFO Zoning Districts. 
Ordinance No. 13-05 also amends the home occupation standards listed in PCZO Chapter 177, the Timber 
Conservation (TC) Zoning District. 

Does the Adoption differ from proposal? 
Yes, text language was modified through the legislative amendment process. 

Plan Map Changed from: N/A 

Zone Map Changed from: N/A 

Location: N/A 

Specify Density: Previous: N/A 

Appl icable statewide planning goals: 

to : 

to : 

New: N/A 

Acres Involved : 

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 

DD~ ~ DDDDDDDDDDDDDDD 
Was an Exception Adopted? D YES ~ NO 

Did DLCD receive a Notice of Proposed Amendment... 

45-days prior to first evidentiary hearing? 

If no, do the statewide planning goals apply? 

If no, did Emergency Circumstances require immediate adoption? 

~ Yes 

DYes 

D Yes 

D No 

D No 

DNo 

houcka
Typewritten Text
DLCD File No. 003-12 (19487) [17436]



DLeD file No. ~---,-=-_________ _ 
Please list all affected State or Federal Agencies , Local Governments or Special Districts: 

Local Contact: Jerry Sorte 

Address: 850 Main Street 

City: Dallas Zip: 97338 

Phone: (503) 623-9237 Extension : 

Fax Number: 503-623-6009 

E-mail Address: sorte.jerry@co.polk.or.us 

ADOPTION SUBMITTAL REQUIREMENTS 
This form must be mailed to DLCD within 5 working days after the final decision 

per ORS 197.6 10, OAR Chapter 660 - Divis ion 18. 

I. Send this Form and TWO Complete Copies (documents and maps) of the Adopted Amendment to: 

ATTENTION: PLAN AMENDMENT SPECIALIST 
DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT 

635 CAPITOL STREET NE, SUITE 150 
SALEM, OREGON 97301-2540 

2. Electronic Submittals: At least one hard copy must be sent by mail or in person, but you may also submit 
an electronic copy, by either email or FTP. You may connect to this address to FTP proposals and 
adoptions: webserver.lcd.state.or.us . To obtain our Usernarne and password for FTP, call Mara Ulloa at 
503-373-0050 extension 23 8, or by emailing mara.ulloa@state.or.us. 

3. Please Note : Adopted materials must be sent to DLCD not later than FIVE (5) working days 
fo llowing the date of the final decision on the amendment. 

4. Submittal of this Notice of Adoption must include the text of the amendment plus adopted findings 
and supplementary information. 

5. The deadline to appeal will not be extended if you submit this notice of adoption within five working 
days of the final decision. Appeals to LUBA may be filed within TWENTY-ONE (21) days of the date, 
the Notice of Adoption is sent to DLCD. 

6. In add ition to sending the Notice of Adoption to DLCD, you must notify persons who 
participated in the local hearing and requested notice of the final decision. 

7. Need More Copies? You can now access these forms online at http: //www.lcd.state.or.us/. Please 
print on 8-l/2xll green paper only. You may also call the DLCD Office at (503) 373-0050; or Fax 
your request to: (503) 378-551 8; or Email your requesttomara.ulloa@state.or.us - ATTENTION: 
PLAN AMENDMENT SPECIALIST. 
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3 BEFORE THE BOARD OF COMMISSIONERS FOR 
4 POLK COUNTY, OREGON 
5 
6 In the matter of Legislative ) 
7 Amendment LA 12-01 to amend Polk ) 
8 County Zoning Ordinance Chapters ) 
9 136 and 138 ) 

10 

11 ORDINANCE NO. 13-04 
12 

13 WHEREAS, Polk County identified amendments to the Exclusive Farm Use, FarmI 
14 Forest, and FarriJlForest Overlay Zoning Districts that would create a "safe harbor" to allow 
15 limited food service to be permitted on farm operations as commercial activities in conjunction 
16 with farm use. The "safe harbor" standards were developed to allow for greater economic 
17 opportunities within those zones while maintaining strong protections for resource land and 
18 neighboring farm and forest operations; and 
19 

20 WHEREAS, on October 26,2011 , the Board of Commissioners adopted Resolution 11-
21 18 which included initiating the legislative amendment process to develop "safe harbor" 
22 standards that would amend Polk County Zoning Ordinance Chapters 136, the Exclusive Farm 
23 Use Zoning District and Chapter 138, the FarriJlForest and FarriJlForest Overlay Zoning 
24 Districts. The proposed "safe harbor" amendments were considered along with other 
25 amendments to the Polk County Zoning Ordinance in Polk County Legislative Amendment LA 
26 12-01; and 
27 WHEREAS, the Planning Commission conducted a duly noticed public hearing on 
28 October 23, 2012 to receive comments and testimony. The Planning Commission deliberated at 
29 . the October 23,2012 meeting and recommended that the Board of Commissioners approve the 
30 proposed "safe harbor" amendments to Polk County Zoning Ordinance Chapters 136 and 138; 
31 and 
32 
33 WHEREAS, the Board of Commissioners conducted a duly noticed public hearing on 
34 January 9, 2013, and provided an opportunity for the submission of testimony and evidence. 
35 That hearing was continued until April 10, 2013. The Board of Commissioners deliberated at 
36 the April 10,2013 meeting, and passed a motion to approve Legislative Amendment 12-01 as 
37 recommended by the Planning Commission and Planning staff; now therefore 
38 

39 THE POLK COUNTY BOARD OF COM;MlSSIONERS ORDAINS AS FOLLOWS: 
40 

41 Sec. I . That Polk County adopts the findings in favor of the amendments to the Polk 
42 County Zoning Ordinance as shown on Exhibit A 
43 

44 Sec. 2. That Polk County amends Polk County Zoning Ordinance Chapter 136 as shown on 
45 Exhibit B. 
46 
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2 Sec. 3. That Polk County amends Polk County Zoning Ordinance Chapter 138 as shown on 
3 Exhibit C. 
4 

5 Sec. 4. That Polk County determines that an emergency related to the economic welfare of 
6 the citizens of Polk County is declared and this ordinance is effective immediately upon passage. 
7 

8 Dated this 24th day of April 2013, at Dallas, Oregon. 
9 

10 
11 
12 

13 

14 
15 
16 
17 . 

18 . 
19 
20 
21 

22 

23 
24 
25 

26 
27 

28 
29 
30 

POLK COUNTY BOARD OF COMMISSIONERS 

A\44r~rj~rm 
David Doyle 
County Counsel 

First Reading: A-\?y\..Q >0.<+, de0 
Second Reading: -'.\.)--,1-,-1'1,-:' --;' 0-:;---;----.,--

Recording Secretary: clJIl( m,lLf!ij 

\ m a AU' I 9.0 h ( " frrr ~"'-O--\-v\-C. 
Craig Pope, Commissioner" 
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Exhibit A to Ordinance No. 13-04 

Findings in Support of Legislative Amendment 12-0 I 

The attachments referenced in this exhibit refer to those attachments provided by the Planning 
Division with the memorandum to the Board of Commissioners for Legislative Amendment 12-0 I 
dated January 2, 2013. 

I. CRITERIA FOR LEGISLATIVE AMENDMENTS 

A legislative amendment to the text of the Polk County Zoning Ordinance (PCZO) may be 
approved provided that the request is based on substantive information that supports the change. 
The criteria applicable to amending the PCZO are listed in PCZO 115.060. The applicable review 
and decision criteria are listed in bold followed by Staffs analysis and findings. 

(A) Compliance with Oregon Revised Statutes, and the statewide planning goals and 
related administrative rules. If an exception to one or more of the goals is necessary, 
Polk County shall adopt [mdings which address the exception criteria in Oregon 
Administrative Rules, Chapter 660, Division 4; [pCZO 115.060(A)] 

1. Uses Authorized on Agricultural Lands. Included as Attachment B. [OAR 660-' 
033-0120, Table I] 

2. Farm stands [may be established in any area zoned for exclusive farm use] if: 

a. The structures are designed and used for the sale of farm crops or 
livestock grown on the farm operation, or grown on the farm operation 
and other farm operations in the local agricultural area, including the sale 
of retail incidental items and fee-based activity to promote the sale of farm 
crops or livestock sold at the farm stand if the annual sale of incidental 
items and fees from promotional activity do not make up more than 25 . 
percent of the total annual sales of the farm stand; and 

b. The farm stand does not include structures designed for occupancy as a 
residence or for activity other than the sale of farm crops or livestock and 
does not include structures for banquets, public gatherings or public 
entertainment. [ORS 215 .283(1)(0)] 

3. A farm stand may be approved if: 

a. The structures are designed and used for sale of farm crops and livestock 
grown on the farm operation, or grown on the farm operation and other 
farm operations in the local agricultural area, including the sale of retail 
incidental items and fee-based activity to promote the sale offarm crops or 
livestock sold at the farm stand if the annual sales of the incidental items 
and fees from promotional activity do not make up more than 25 percent 
ofthe total annual sales ofthe farm stand; and 

b. The farm stand does not include structures designed for occupancy as a 
residence or for activities other than the sale of farm crops and livestock 
and does not include structures for banquets, public gatherings or public 
entertainment. 

c. As used in this section, "farm crops or livestock" includes both fresh and 
processed farm crops and livestock grown on the farm operation, or grown 
on the farm operation and other farm operations in the local agricultural 
area. As used in this subsection, "processed crops and livestock" includes 
jams, syrups, apple cider, animal products and other similar farm crops 



and livestock that have been processed and converted into another product 
but not prepared food items. 

d. As used in this section, "local agricultural area" includes Oregon or an 
adjacent county in Washington, Idaho, Nevada or California that borders 
the Oregon county in which the farm stand is located. [OAR 660-033-
0\30(23)] 

4. Home occupations; parking; where allowed; conditions. [ORS 215.448] 

a. The governing body of a county or its designate may allow, subject to the 
approval of the governing body or its designate, the establishment of a 
home occupation and the parking of vehicles in any zone. However, in an 
exclusive farm use zone, forest zone or a mixed farm and forest zone that 
allows residential uses, the following standards apply to the home 
occupation: [ORS 215.448(1)] 

i. It shall be operated by a resident or employee of a resident of the 
property on which the business is located; 

ii. It shall employ on the site no more than five full-time or part-time 
persons; 

iii. It shall be operated substantially in: 

1. The dwelling; or 

2. Other buildings normally associated with uses permitted in the 
zone in which the property is located; and 

iv. It shall not unreasonably interfere with other uses permitted in the 
zone in which tbe property is located. 

b. The governing body of the county or its designate may establish additional 
reasonable conditions of approval for the establishment of a home 
occupation under subsection (I) of this section. [ORS 215.448(2)] 

c. Nothing in this section authorizes the governing body or its designate to 
permit construction of any structure that would not otherwise be allowed 
in the zone in which the bome occupation is to be established. [ORS 
215.448(3)] 

d. The existence of home occupations shall not be used as justification for a 
zone change. [ORS 215.448(4)] 

S. Home occupations and the parking of vehicles may be authorized. Home 
occupations shall be operated substantially in the dwelling or other buildings 
normally associated with uses permitted in the zone in which the property is 
located. A home occupation shall be operated by a resident or employee of a 
resident of the property on which the business is located, and shall employ on the 
site no more than five full-time or part-time persons. [OAR 660-033-0\30(14)] 

6. The following nonfarm uses may be established, subject to the approval of the 
governing body or its designee in any area zoned for exclusive farm use subject to 
ORS 21S.296: 

a. Commercial activities that are in conjunction with farm use, including the 
processing of farm crops into biofuel not permitted under ORS 215.203 
(2)(b)(L) or subsection (I)(r) of this section. [ORS 215.283(2)(a)] 

7. In the alternative to paragraphs (a) and (c) ofthis subsection, a county may 
authorize, through an expedited, single-event license, a single agri-tourism or 

2 



other commercial event or activity on a tract in a calendar year by an expedited, 
single-event license that is personal to the applicant and is not transferred by, or 
transferable with, a conveyance of the tract. A decision concerning an expedited, 
single-event license is not a land use decision, as derIDed in ORS 197.015. To 
approve an expedited, single-event license, the governing body of a county or its 
designee must determine that the proposed agri-tourism or other commercial 
event or activity meets any local standards that apply, and the agri-tourism or 
other commercial event or activity: 

a. Must be incidental and subordinate to existing farm use on the tract; 

b. May not begin before 6 a.m. or end after 10 p.m.; 

c. May not involve more than 100 attendees or 50 vehicles; 

d. May not include the artificial amplification of music or voices before 8 
a.m. or after 8 p.m.; 

e. May not require or involve the construction or use of a new permanent 
structure in connection with the agri-tourism or other commercial event or 
activity; 

Farm Stands 

f. Must be located on a tract of at least 10 acres unless the owners or 
residents of adjoining properties consent, in writing, to the location; and 

g. Must comply with applicable health and fire and life safety requirements. 
[ORS 215.283(4)(b)] 

(Staff Findings) 

Farm stands are listed as an allowed use on agricultural lands (EFU and FIP zone) under OAR 660-
033-0120, Table 1. See Attachment B. Farm stands may require review if they are a land use 
decision; however, administrative review is not explicitly required by the OAR. Farm stands are 
also subject to the standards listed in OAR 660-033-0130(23) . 

The Planning Commission has recommended creating a type of farm stand that would be outright 
permitted. As proposed, farm stands that would be established in temporary structures and that 
would not offer fee-based activities would not require a land use permit in the EFU and FIP zones. 
In order for this type offarm stand to be an outright permitted use, and not require review and 
approval by the Planning Division, the standards for the farm stand must be clear and objective. The 
standards must not constitute a "land use decision," as that term is defmed in ORS 197.015(10). 
Specifically, the standards for the outright permitted farm stand may not require "interpretation or 
the exercise of policy or legal judgment" [ORS 197.015(10)(b)(C)]. A land use decision requires an 
application, and the purpose of this amendment is to create a type offarm stand that is allowed 
without the need to go through a land use application process. 

In a recent Land Use Board of Appeals (LUBA) opinion, Keith v. Washington County, LUBA No. 
2011-10 (August 8, 2012), LUBA found that the review of the farm stand standards listed in OAR 
660-033-0130(23) requires the exercise of discretion. LUBA found: 

More importantly, the statutory-based criteria governing farm standards require the exercise of 
discretion. Determining whether a proposed use is a "farm stand," i.e. a structure designed and 
used for the sale of agricultural products grown on the farm operation, including the sale of retail 
incidental items and "fee-based activities" to promote the sale of agricultural products sold at the 
stand, necessarily requires the exercise of discretion. CDC 201 .2-20(A) and ORS 
215 .213(1)(r)(A). Further, determining whether the proposed use does not include structures 
designed for activity other than the sale of agricultural products almost certainly will require 
discretion. CDC 20l.2-20(B) and ORS 215.213(l)(r)(B). [po 12, lines 4 through 11] 
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LUBA found that an analysis to confirm that a farm stand structure "does not include structures 
designed for activity other than the sale of agricultural products" is discretionary. The proposed 
standards included in Attachment A would place structural limitations on the permitted use farm 
stand that remove the discretionary components of ORS 215.283(1)(0) and OAR 660-033-0130(23). 
The outright permitted farm stand proposed in Attachment A would limit the structures used by the 
farm stand to temporary structures that do not require building permits under the Oregon Structural 
Specialty Code. Included within the allowed structures would be such temporary structures as a . 
canopies or folding tables. A farm stand under this section may resemble a booth commonly seen at 
a farmer's market. Those temporary structures are not "designed for occupancy as a residence or for 
activities other than the sale of farm crops and livestock and [do] not include structures for 
banquets, public gatherings or public entertainment." Applicants would still be able to apply for 
farm stands under the current standards through the administrative review process. 

The proposed outright permitted farm stand would also not permit fee-based activities to promote 
the sale of agricultural products. Staff believes that determining what fee-based activities "promote 
the sale offarm crops or livestock sold at the farm stand" is discretionary. With continually high 
demand to conduct non-agriculturally related events in the EFU and FIF zone, staff thinks it would 
be advisable to retain the current administrative review process to ensure that fee-based activities 
would promote the sale of farm crops and livestock on a case by case basis. An alternative would be 
for the County to create "safe harbor" events that are clearly designed to promote the sales of 
agricultural products; and thereby would not require discretionary review. Staff is not; however, 
proposing such a safe harbor as a part of this project. 

The remaining component of the farm stand rules that could theoretically require a discretionary 
review concerns the sale of incidental items. The OAR allows the sale of incidental items that 
"promote the sale of farm crops or livestock sold at the farm stand" if such sales do not exceed 25% 
of the total annual sales of the farm stand. The OAR requires that the incidental items "promote 
sales," but does not require that the incidental item be inherently agricultural in nature. Attracting 
customers to a farm stand with a non-agricultural trinket would undoubtedly promote the sales of 
the farm products. Customers investigating a trinket would be likely to peruse the farm products pn 
the other sited of the table. lfthe sales of incidental items are capped at 25% of the total annual 
sales of the farm stand, then the incidental items would clearly be subordinate to the sales of farm 
products, and by being sold in conjunction with the farm stand, the incidental items would promote 
the sales of farm products. To further ensure that the proposed outright permitted farm stand 
provision is not abused to allow a business to primarily focus on the sales of incidental items, staff 
has added a provision that states "[i]f retail incidental items are offered for sale, they shall be 
offered for sale at the same time and location as the farm crops and livestock sold by the farm 
stand." This provision is intended to prevent a farm stand from dividing itself into two operations 
that one day may sell farm crops and livestock and on other day sell only "incidental items." For 
these reasons, staff finds that allowing the sales of incidental items at an outright permitted farm 
stand, with the above mentioned restrictions, create standards that are objective to implement and 
do not require "interpretation or the exercise of policy or legal judgment." 

Based on the above analysis, staff finds that the proposed language to add a provision for an 
outright permitted farm stand in the EFU and FIF zone would comply with the requirements for a 
farm stand listed in ORS and OAR and would not constitute a land use decision as defmed in ORS 
197.015(10). 

Home Occupations 

The proposed amendment to the standards for home occupations in the EFU, FIF, and TC zones, 
would add the word "substantially" to the requirement speaking to where the business would be 
located. The proposed language would state "[t]he business is conducted substantially within the 
dwelling or other building(s) normally associated with uses permitted within this zone" [Emphasis 
added]. This language would directly reflect OAR 660-033-0130(14). 
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Home occupations are allowed under ORS 21S .283(2)(i) and ORS 21S.448. The proposed addition 
of the word "substantially" would directly reflect the language in ORS 2IS.448(1)(c). The PCZO is 
currently more restrictive than state law in that a home occupation must be operated entirely with 
the dwelling or other building(s) normally associated with uses permitted within the zone. As 
articulated by the Oregon Supreme Court in Brentmar v. Jackson County, 321 Or 481 , 496,900 P2d 
1030 (l99S), the County may be more restrictive than state law for a use permitted under ORS 
2IS.283(2), such as a home occupation. This amendment would directly reflect the ORS and 
therefore complies with this criterion. 

Commercial Activities in Conjunction with Farm Use 

"Commercial activities that are in conjunction with farm use"( CAlFUs) are uses that may be 
established in the EFU and FIF zones pursuant to ORS 21S .283(2)(a). As interpreted by the Oregon 
Supreme Court in Brentmar, counties have the ability to be more restrictive than state law when 
regulating the uses described under ORS 21S.283(2), including CAIFUs. The current provisions for 
CAIFUs in the EFU and FIF zones are more restrictive than state law. They are more restrictive 
because the criteria include the emphasized language below: 

Commercial Activity In Conjunction with Farm Use [DRS 21 5. 283 (2)(a)J, including the 
processing offarm crops into biofuel not permitted under the defInition of "farm use" in 
ORS 21S .203(2)(b)(L) or Section 136.040(Q) and activities related to the processing, 
distribution and marketing of farm products, a portion of which are produced by the subject 
farming operation, but not including the processing of farm crops as described in Section 
136.040(Q), subject to compliance with Section 136.060. 

The "portion of which" language requires that the property where the CAiFU is located would need 
to be part of a farm operation that contributes farm products to the CAIFU. The "portion of which" 
standard is vague, and leaves open for interpretation how much farm product a farm operation must 
contribute to the CAIFU. This analysis and ambiguity is not required by state law. Staff; therefore, 
recommends that the CAIFU standards be amended to directly reflect the wording in state law. An 
applicant would still be required to show that their proposal would be a CAIFU as that term has 
been interpreted by the courts. The Oregon Supreme Court found in Craven: 

We believe that, to be "in conjunction with farm use," the commercial activity must enhance 
the farming enterprises of the local agricultural community to which the EFU land hosting 
that commercial activity relates. The agricultural and coIllIi::tercial activities must occur 
together in the local community to satisfy the statute. 

Removing the ambiguous "portion of which" language from the CAIFU requirements may allow for 
the establishment of a greater array of CAIFUs. This proposal would comply with the statewide 
planning goals, ORS, and OAR, because the proposed language would be the same as ORS 
21S .283(2)(a). 

Single Agri-Tourism Events 

The proposed amendments would add a provision for property owners in the EFU and FIF zones to 
hold a single, one-day agri-tourism event on their property during the course of a calendar year as 
an outright permitted use. The Planning Commission added the clarifIcation in the proposed 
language that the single event is permitted to occur during one day. This provision would comply 
with the statewide planning goals, ORS, and OAR, because it would directly apply ORS 
21S.283(4)(b). The provisions ofORS 21S .283(4) are optional provisions that counties may adopt 
to regulate agri-tourism events. The introductory paragraph of the proposed standards adds language 
that clarifIes the process for obtaining the ministerial permit ("single-event license") required under 
the ORS from the Planning Division. The listed standards for the event are exactly the same as the 
language in state law. As a result, the proposed standards for a single agri-tourism event would 
comply with this criterion. 

Food Service "Safe Harbor" 

S 



The Planning Commission recommended adoption of a "safe harbor" consisting of a set of 
standards to allow limited food service on farm operations in the EFU and FIF zones. The safe 
harbor would be a path of least resistance for property owners seeking to establish a food service 
operation as a commercial activity in conjunction with farm use (CAlFU). A farm operation could 
apply for a food service operation as a CAIFU under the current rules in effect in the EFU and FIF 
zones; however, an applicant must provide substantial evidence to address the discretionary criteria 
listed in state law. Over the years, that discretionary criteria has been adjudicated and the courts 
have interpreted what it means to be a CAIFU. Those interpretations create a parallel set of 
standards that apply to establishing a CAIFU. The resulting climate makes it likely that certain 
activities that would promote farm use, and comply with all legal requirements, are not pursued as a 
result of complex land use planning rules. A safe harbor would create standards that are more clear 
and objective than the requirements for a CAIFU and provide a path of least resistance that 
promotes economic development while minimizing potential off-site impacts. 

In order to create the food service safe harbor, the County must show that a business that complies 
with the proposed standards would be a CAIFU. The proposed safe harbor language is included in 
Attachment A. In order to be a CAlFU, the safe harbor must create businesses that would comply 
with Polk County' s defrnition of a CAIFU listed in PCZO 136.0S0(1) and 138.060(H), the state 
defrnition of a CAIFU listed in ORS 2IS .283(1)(a) and the applicable provisions of case law. As 
discussed in this subsection above, the County's defrnition of a CAIFU is currently more restrictive 
than state law. The standards for a CAIFU in the EFU zone, PCZO 136.0S0(I), are the same as the 
standards in the FIF zone; PCZO 138.060(H). They read as follows: 

Commercial Activity In Conjunction with Farm Use [ORS 215.283(2)(a)), including the 
processing of farm crops into biofuel not permitted under the definition of "farm use" in 
ORS 21S.203(2)(b)(L) or Section 136.040(Q) and activities related to the processing, 
distribution and marketing offarm products, a portion of which are produced by the subject 
farming operation, but not including the processing offarm crops as described in Section . 
136.040(Q), subject to compliance with Section 136.060. 

In addition to state law and County ordinance, the safe harbor must be consistent with the 
interpretations of state law provided in case law. The landmark case interpreting the appropriate 
application of a CAIFU was provided by the Oregon Supreme Court in Craven vs. Jackson County, 
308 Or 281,779 P2d 1011 (1989). The Oregon Supreme Court evaluated what constituted a 
commercial activity in conjunction with farm use and stated: 

We believe that, to be "in conjunction with farm use," the commercial activity must enhance 
the farming enterprises of the local agricultural community to which the EFU land hosting 
that commercial activity relates. The agricultural and commercial activities must occur 
together in the local community to satisfy the statute. 

LUBA also considered the question of what constitutes a CAIFU in City o/Sandy v. Clackamas 
County, 28 Or LUBA 316 (1994). The operative language of Sandy was summarized by LUBA in 
Friends o/Yamhill County vs. Yamhill County, LUBA No. 2012-00S : 

[In Sandy] "LUBA was required to apply the principle articulated in Craven to a proposal to 
expand an existing business in an EFU zone to allow sale and rental of trucks, trailers and other 
equipment, sale of portable storage buildings, and to provide mail box, UPS and fax services. 28 
Or LUBA at 318. In concluding that the proposal exceeded the scope of what is permissible 
under Craven, LUBA explained:" 

"Where a commercial use exclusively or primarily purchases agricultural products 
directly from agricultural uses, the connection between the commercial use and 
agricultural uses is relatively easy to demonstrate. For example, in Craven, the Oregon 
Supreme Court concluded a winery qualified as a 'commercial activity in conjunction 
with farm use' [.]" 

"* * * * * 
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"Similarly, the Oregon Court of Appeals had little difficulty concluding a hop warehouse 
that would store hops grown by many hops growers, and sell string and burlap used in 
hop production, qualified as a commercial activity in conjunction with farm use. Earle v. 
McCarthy, 28 Or App 541, 560 P2d 665 (1977). In Earle, it appears all of the 
warehouse's purchases and sales were to commercial hops growers. 

"Craven and Earle stand for the relatively straightforward proposition that a commercial 
activity in conjunction with farm use must be either exclusively or primarily a customer 
or supplier of farm uses. That proposition also was the basis for the Land Conservation 
and Development Commission's decision in Balin v. Klamath County, 3 LCDC 8, 19 
(1979), where LCDC concluded a farm implement and irrigation equipment dealership 
qualified as a commercial activity in conjunction with farm use. However, in reaching 
that conclusion, LCDC identified another consideration: 

'''Clearly the statute is not intended to allow the establishment of grocery stores 
and gas stations on agricultural lands solely because they are situated in a . 
primarily agricultural area and serve primarily agricultural needs. However, it 
can and should be read to express a legislative judgment that commercial 
activities limited to providing products and services essential to the practice of 
agriculture directly to the surrounding agricultural businesses are sufficiently 
important to justify the resulting loss of agricultural land. The record shows that 
such an enterprise is proposed and is needed. (Emphasis added.) Id.' 

"The above quoted language makes the point that even if a commercial activity primarily 
sells to farm uses, that may not be sufficient to allow the commercial activity to qualify 
as a commercial activity in conjunction with farm use. There is a second inquiry that 
must be satisfied. The products and services provided must be 'essential to the practice 
of agriculture. ' While fanners must eat and farm equipment frequently operates on 
gasoline, that is not sufficient to make grocery stores or gas stations commercial 
activities in conjunction with farm use. The connection must be closer to the 'essential 
practice of agriculture.' In the cases cited above, that connection was found to be 
satisfied by a winery, a hops warehouse, and a farm implement and equipment 
business." 28 Or LUBA 320-22. 

In Sandy, LUBA found that the sales and rental of trucks, trailers, and equipment, and offering mail 
box, UPS, and fax service was not a CAJFU because that activity would largely serve non-farm 
users. LUBA found that the proposed business would not "assure a co=ercial activity that is 
sufficiently related to the ' essential practice of agriculture . '" 

The food service safe harbor language reco=ended by the Planning Co=ission is presented and 
discussed below. Following that section is an expanded discussion about how the various sections 
would work to ensure that the safe harbor standards would authorize businesses as CAJFUs. 

• Commercial Activity in Conjunction with Farm Use - Food Service Safe Harbor. [DRS 
215.283(2)(a)). Food service shall be considered a commercial activity in conjunction with 
farm use where the food service operation complies with the general review standards 
under Section 136.060 [DRS 2J5.296] and tltefollowing standards and conditions: 

This introductory paragraph clarifies that the application is subject to ORS 215 .296, the same as any 
other application for a CAJFU. ORS 215 .296 is implemented in the EFU zone by PCZO 136.060 
and in the FIF zone by PCZO 138.100(A). Those sections require a demonstration by an applicant, 
on a case by case basis, that the proposed food service operation would not "force a significant 
change in accepted farm or forest practices on surrounding lands devoted to farm or forest use" or 
"significantly increase the cost of accepted farm or forest practices on lands devoted to farm or 
forest use." 

(1) Each menu item shall incorporate andfeature an unprocessed or processedfarm 
product(s) produced by the subject farming operation. 
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(a) For the purposes of this section, afarm product is "featured" in a menu item if 
the menu item places an emphasis on the flavors of the farm product. 

(b) For the purposes of this section, "processed farm product(s) " includes jams, 
syrups, apple cider, wine, animal products and other similar farm crops and 
livestock that have been processedfromfarm products grown on the subject 
farm operation and converted into another product either by the subject 
farming operation or by an off-site processing facility. 

Subsection (1) requires all menu items to "incorporate and feature" an unprocessed or processed 
farm product that is produced by the subject farming operation. The term "incorporate" was 
included to mean that the menu item must actually include a farm product grown by the subject 
farming operation. The term "feature" is intended to mean that a menu item must place an emphasis 
on the flavors of the farm product in how the menu item is prepared. This term is intended to 
exclude those menu items that include an insignificant amount of farm products grown on the 
subject farming operation; such as a dash of oregano. During the application process, an applicant 
would detail a sample menu item and describe how menu items would comply with these standards. 
By incorporating and featuring farm products in the food that is served, the food service would 
clearly be "in conjunction with farm use." The food service would market a farm product that is 
produced by the subject farming operation. LUBA found in Friends of Yamhill County vs. Yamhill 
County, LUBA No. 2012-005, that wineries authorized under ORS 215.452 are CAIFUs. ORS 
215.452 permits wineries to operate tasting rooms. Just as a tasting room markets wine produced at 
a winery, which thereby generates demand within the market for wine grapes, the limited food 
service would offer tasting of freshly prepared farm products and enhance the market for that farm 
product. 

A processed farm product is a farm product that has been converted into another product either by 
the subject farming operation or by an off-site processing facility . A processed farm product is 
created outside of the scope of the limited food service operation. So, a salsa that uses tomatoes 
grown by the subject farm operation that is prepared and packaged at a food processing facility in 
Salem is a processed farm product that could be served under the proposed safe harbor. A salsa that 
is prepared from tomatoes grown by the subject farming operation on-site, and served fresh to the 
public would also comply with these standards. 

(2) The featured unprocessed or processed farm product(s) described in subsection (1) 
shall be offered for retail sale where the food service is offered. 

Subsection (2) is intended to ensure a direct link between the food service operation as a marketing 
tool and the farm product that would be marketed. Again, similar to a wine tasting room which 
offers tasting and the sales of bottled wine, the limited food service operation would allow tasting of 
a freshly prepared farm product and the opportunity to purchase that farm product. 

(3) At least 25% offood input value, or 50% by weight of raw ingredients, of menu items 
offered by the food service operation shall be attributed to the farm products (prior 
to processing) produced by the subject farming operation. 

Subsection (3) provides an additional method to ensure that the food service would market the farm 
product. The requirement that 25% of the food input value, or 50% by weight of raw ingredients of 
a menu item, be attributed to a farm product produced by the farm operation would ensure that the 
farm products constitute a significant portion of the prepared menu item. Under the fust option, '!Jl 
operator would need to keep track of their food input costs to make certain that their farm products 
account for at least 25% of all food costs. The food input value of a farm product grown on-site 
would be a reasonable retail market value for the farm product. Under the second option, an 
operator would need to keep track of the weight of the ingredients going into each menu item. The 
50% by weight option was added by the Planning Commission in order to allow operators who 
grow crops with relatively lower retail values, such as fruits or vegetables, to have a reasonable 
opportunity to qualify under the safe harbor. In both cases, the total ingredient value or weight 
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would be that of the menu items prior to processing, if a processed farm product is incorporated or 
featured, and prior to preparation and cooking. 

The 25% or 50% standard would provide a key differentiation between an operation permitted 
under the food service safe harbor and what is typically considered a restaurant. A restaurant has the 
flexibility to change their menu without limitation. A business authorized under the food service 
safe harbor would craft every menu item so that it would meet this standard and thereby act as a 
marketing tool for the farm. 

(4) The size of the public seating area shall not exceed 500 square feet. Thejood service 
operation shall be operated substantially within a building. 

The seating area limitation described in Subsection (4) requires a business that is permitted under 
the food service safe harbor to maintain a small footprint. This standard helps to ensure that the 
food service operation would be ancillary to the farm operation and remain a marketing tool, rather 
than the primary function of the farm operation. A seating area limitation would also act to 
minimize potential traffic and related off-site impacts of the food service operation, and would 
ensure that a minimal amount of land is used for the approved non-farm use. 

The original safe harbor proposal that was presented to the public at the April 17, 2012 Open House 
included a maximum seating area of 1000 square feet. After the open house, the Polk County Farm 
Bureau provided comments recommending a 500 square foot maximum. Also, the Department of 
Land Conservation and Development provided concern that businesses authorized under the safe 
harbor could remove a significant amount ofland from agricultural production and have adverse 
impacts on nearby farm operations. Staff thought that one way to address those concerns would be 
to decrease the maximum public seating area from 1000 to 500 square feet, as recommended by the 
Farm Bureau. Fire code requires that at least 15 square feet be allocated for each person. So, a 500 
square foot seating area would permit a maximum of33 patrons. This may equate to eight or nine 
tables. As a matter of perspective, there is no size limitation on tasting rooms at wineries or on farm 
stands. A 500 square foot seating area limitation would significantly restrain the potential impacts 
that the food service safe harbor business would have on the neighborhood. A business limited to 
500 square feet of seating area would likely have impacts similar to a farm stand or tasting room of 
a similar size. 

(5) Thefood service operation shall be located on the subjectjarming operation and 
operated by the owner(s) or employee(s) ojthe subjectjarm operation. 

Subsection (5) is intended to further tie the food service operation to the farming operation. It is 
intended to prevent a farmer from contracting out with a restaurant operator whose objective is to 
create a restaurant rather than a marketing tool for the farm. This language has been worded; 
however, to theoretically allow for partnerships. For example, a vineyard operator could enter into a 
partnership with a farmer that raises cattle. As long as the partnership consolidated the businesses 
into a single "farming operation," the vineyard operator could apply to offer limited food service to 
sell menu items featuring the farm's beef under the standards listed above. 

The safe harbor described above would create operations that are CAIFUs. First, the proposal would 
comply with the PCZO/ORS definition of a CAIFU. A business authorized under the safe harbor 
would be commercial in nature and constitute an activity that would market a farm operation. As 
discussed above each menu item would need to feature and incorporate a farm product(s) 
(processed or unprocessed) produced by the subject farming operation, and at least 25% of the input 
value, or 50% by weight of raw ingredients, in each menu item would need to be attributed to the 
farm's product(s). To further solidify the role of the food service operation as a marketing tool, the 
farm product(s) that is featured would need to be offered for retail sale where the food service is 
provided. 

With respect to Craven, a business authorized under the food service safe harbor would enhance the 
farming enterprises of the local agricultural community by providing a marketing tool for an 
applicant's farm operation. A farm that can offer such limited food service would attract members 
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of the public to their farm to sample and purchase their farm products. The limited food service 
would allow the farm operator to showcase how the farm product could be prepared by someone at 
home. This interaction would act as a farm marketing tool for the farm and strengthen the ties 
between the local community and the agricultural producers in the area. Under the food service safe 
harbor requirements, the commercial activity - the food service - and the agricultural activity - the 
cultivation of a farm product - would both occur in the local community. Section 4 requires that the 
food service operation be located on the subject farming operation. So while the tomatoes may have 
been raised "out back," on the same property as the food service operation, and the beef may have 
been raised on another parcel that is part of the farm operation, Section 4 would ensure physical 
proximity between the commercial activity of the food service and the location where the farm 
products were raised. 

Applying Sandy, staff also fmds that a business authorized under the proposed food service safe 
harbor would be a CAIFU. A food service operation authorized under the above standards would be 
a part of a vertically integrated business where the farmer both produces the farm product, prepares 
the farm product for sale as a prepared food item, and sells the product directly to the customer. In 
this case the food service operation is primarily a "customer" of the farm products because it 
"purchases" farm products from itself to prepare and serve to the pUblic. The food service operation 
is a supplier of farm uses because the featured farm products are offered for retail sale at the 
location of the food service operation. 

In Sandy, LUBA found that grocery stores or gas stations are not CAIFUs merely because a farmer 
may frequent a grocery store or purchase fuel at the gas station; the connection must be closer to .the 
"essential practice of agriculture." In that discussion, LUBA found that a winery (which included a 
tasting room), a hops warehouse, and a farm implement and equipment business made that 
connection. A business operating under the food service safe harbor is nearly equivalent to a tasting 
room at a winery. A tasting room provides an opportunity for a winemaker to serve and market a 
processed farm product, which thereby bolsters demand within the market for wine grapes. The 
food service safe harbor would allow the beef producer, or vegetable producer, to prepare and serve 
their farm products directly to the public in order to bolster the market for their respective 
agricultural product. Marketing is an "essential practice of agriculture." 

The proposed food service safe harbor would permit businesses to feature processed farm products 
in addition to unprocessed farm products. This would comply with the legal requirements for 
CAIFUs. A business that serves salsa that is packaged in Salem (a processed farm product), would 
still need to ensure that 25% ofthe food input value, or 50% by weight of raw ingredients, of that 
salsa can be attributed to farm products grown by the subject farming operation. Offering the sale of 
and serving processed farm products would enhance the farming enterprises of the local agricultural 
community by marketing their farm products. The food service operation would act as a customer 
and supplier of farm products produced by the farm operation. 

Concern was raised during this process that businesse; authorized under the food service safe 
harbor would simply be restaurants out in farm land. As a matter of perspective, House Bill 3280 
(2011), codified as ORS 215.452 permits restaurants to be established through a conditional use 
permitting process in conjunction with large wineries. So, we know that restaurants in some fashion 
are consistent with Statewide Planning Goal 3. As described above; however, a business authorized 
under the food service safe harbor would be a CAlFU, not a restaurant. The key difference is that a 
CAIFU has to be "in conjunction with farm use," as that term has been defined in Craven and 
Sandy, where a restaurant simply sells prepared food items without the need for such connection. 

For the reasons discussed above, staff fmds that the proposed food service safe harbor would 
comply with the applicable provisions of state law and the relevant case law applicable to 
commercial activities in conjunction with farm use. 

(B) Conformance with the Comprehensive Plan (PCCP) goals, policies and intent, and 
any plan map amendment criteria in the plan; [PCZO 115.060(B)] 

1. Polk County will permit those farm and nonfarm uses in agricultural areas 
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authorized by Oregon Revised Statutes Chapter 215 and Oregon Administrative 
Rules Chapter 660, Division 33. [pCCP Section 2, Element B, Policy 1.4] 

2. Polk County shall zone forest lands for uses allowed pursuant to Oregon 
Administrative Rules Chapter 660, Division 6. In addition to forest practices and 
operations and uses auxiliary to forest practices, as set forth in Oregon Revised 
Statute 527.722, Polk County shall allow in the forest environment the following 
general types of uses: 

a. Uses related to, and in support of, forest operations; 

b. Uses to conserve soil, water and air quality and to provide for fish and 
wildlife resources, agriculture and recreational opportunities appropriate 
for the forest lands; 

c. Locally dependent uses s'uch as communication towers, mineral and 
aggregate resources use, etc.; 

d. Forest management dwellings as provided for in Oregon Administrative 
Rule 660-06-027; and 

e. Other dwellings under prescribed conditions. [pCCP Section 2, Element C, 
Policy 1.4] 

(Staff Findings) 

The Polk County Comprehensive Plan contains policies to allow those uses permitted under ORS 
Chapter 215, OAR 660-033, and OAR 660-006. As discussed in the subsection above, the proposed 
amendments to PCZO Chapter 136, 138, and 177 would be consistent with ORS, OAR, and the 
applicable case law. The standards for home occupations and CAIFUs are currently more restrictive 
than state law. The amendments proposed in Attachment A are intended to remove those aspects 
that are more restrictive than state law and reflect the wording in state law as closely as possible. 
The provisions for permitted use farm stands and the food service safe harbor are an effort to permit 
uses allowed under ORS 215 and OAR 660-033 through a more streamlined authorization process. 
The addition of single agri-tourism events would also directly authorize a use permitted under ORS 
215. 

The proposed amendments to the PCZO would be consistent with the PCCP policies to permit those 
uses allowed in ORS 215, OAR 660-033, and OAR 660-006. The application complies with this 
criterion. 

(C) That the proposed change is in the public interest and will be of general public 
benefit; and [PCZO 115.060(C)] 

(Staff Findings) 

Farm Stands 

The proposed amendments would allow farm stands that only use temporary structures, and that do 
not offer fee based activities, as outright permitted uses . This would be in the public interest and of 
general public benefit because it would allow farm operators to sell unprocessed or processed farm 
products and livestock, and limited incidental items, without the expense and delay of a land use 
permit. These farm stands would provide additional retail outlets for unprocessed and processed 
farm products. 

If an applicant was to apply today for a farm stand that would comply with the proposed standards, 
an applicant would need to pay $235, wait approximately 45 days for the application to be 
reviewed, noticed, and open for review during a 12 day appeal period. Further, the application 
would not contain any discretionary components, so staff would simply move the application 
through the process and include the farm stand standards as conditions of approval. The proposed 
outright permitted farm stand would avoid this cost and time delay and allow farm operators gre'!ter 
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flexibility to market their farm products and other unprocessed and processed farm products 
produced in Oregon. For these reasons, staff fll1ds that the proposed farm stand amendments would 
be in the public interest and of general public benefit. 

Home Occupations 

The proposed amendment to the home occupation standards in the EFU, FIF, and TC zones would 
allow home occupations to be operated "substantially" within the dwelling on the property or other 
buildings normally associated with the zone. All of the remaining home occupation standards would 
remain unchanged, This proposal would allow for a limited amount of activity to occur outdoors, 
and would potentially allow for a greater variety of businesses to be established as home 
occupations. A home occupation would still require a conditional use permit, which offers 
neighboring property owners the opportunity to provide comments before the County makes a 
decision. Home occupations would remain limited to no more than five employees, and an applicant 
would need to demonstrate on a case by case basis how the proposal would "not force a significant 
change in, or significantly increase the cost of, accepted farming or forest practices on agriculture or 
forest lands." Staff finds that the proposed amendments would allow for increased opportunity for 
property owners to operate home businesses while continuing to ensure protection for surrounding 
farm and forestry operations. The proposed amendments would; therefore, be in the public intere,st 
and of general public benefit. 

Commercial Activities in Conjunction with Farm Use 

The proposed amendments to the standards for CAIFUs would apply to the EFU and FIF zones. The 
proposed amendments would remove language from the PCZO that is currently more restrictive 
than state law. The amendments would remove the requirement that the subject farming operation 
supply a "portion" of the farm product. This would be in the public interest and of general public 
benefit because it would allow for increased business opportunities for property owners seeking to 
provide an agriculturally related service, such as a farm product processing facility, but who are not 
looking to actually raise a farm product. The proposed amendment would directly reflect ORS . An 
applicant would still need to address ORS 215.296, which protects surrounding farm and forestry 
operations. As discussed throughout the report, a CAIFU would also need to be consistent with 
Craven and any other applicable case law. 

Single Agri-Tourism Events 

This proposal would allow for single agri -tourism events to be permitted through a ministerial 
review process. This would be in the public interest and of general public benefit because it would 
allow property owners the flexibility to hold one agri-tourism event per year, while ensuring that the 
event would have a minimal impact on surrounding farm and forest operations. The event would 
have the limitations described in ORS 215.283(4)(b), which include restrictions on hours of 
operation and the number of permissible attendees. 

Food Service "Safe Harbor" 

The food service safe harbor would be in the public interest and of general public benefit because it 
would provide a streamlined application processes for those farm operations seeking to offer limited 
food service directly to the public. During this legislative process, the County will demonstrate how 
the safe harbor provisions would ensure that the authorized businesses would be CAIFUs. The 
public benefits from this process by gaining clearer and more objective standards for offering 
prepared food to the public. As a result, property owners would likely have less need to hire a land 
use attorney to file their application. 

Based on the above findings, Staff concludes that the proposed changes to the PCZO are in the 
public interest and of general public benefit. 
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(D) Compliance with the provisions of any applicable intergovernmental agreement 
pertaining to urban growth boundaries and urbanizable land. [pCZO 115.060(D)] 

(Staff Findings) 

Polk County has adopted intergovernmental agreements (IGAs) with each of the cities that have 
urban growth boundaries (UGB) that extend outside of city limits and into Polk County's planning 
jurisdiction. These cities are Salem, Dallas, Monmouth, Independence, and Willamina. The Falls 
City UGB is entirely located within city limits; therefore, Polk County does not have an IGA . 
regarding UGB land use management with Falls City. Those cities were notified of the Planning 
Commission and Board of Commissioner's public hearings on October I , 2012. Staff has not 
received any comments from the cities as of the writing of this staff report. 

The proposed amendments would apply to the EFU, FIF, and TC zones. Land within the UGBs is 
predominantly zoned Suburban Residential (SR). Only the City of Independence contains land that 
is zoned EFU in its UGB, and only the City of Dallas contains land that is zoned FIF in its UGB. 
There is no land zoned TC within a UGB in Polk County. 

Section (12)(a) of the IGA between the City of Independence and Polk County stipulates that the 
County will provide the City an opportunity to comment on conditional use permit applications in 
the UGB. The uses that require conditional use approval subject to the proposed amendments , 
CAIFU s and home occupations, would still require land use review and the City of Independence 
would continue to be provided an opportunity to comment on those applications. The City would 
have the opportunity to cornment on any applications within the UGB under the food service safe 
harbor. The uses modified through this legislative amendment process would be subject to all other 
applicable provisions of the IGA. 

Article V, Section (I)(a) of the IGA between the City of Dallas and Polk County regarding 
management of the UGB stipulates that the City will provide the County recommendations on all 
land use applications. This would include home occupations, CA/FUs, and applications under the 
food service safe harbor. Uses established under the proposed single agri -tourism event or the 
outright permitted farm stand would not require a land use permit and would therefore not be 
reviewed by the City. A single agri-tourism event or farm stand that would be outright permitted ' 
would be limited to using temporary buildings or structures, such as a card tables or portable 
canopies. Temporary structures are not regulated under the City of Dallas - Polk County IGA. 

Staff has not received any comments from the cities as of the writing of this staff report. Based on 
the [mdings discussed above, the proposed amendments to the PCZO would comply with all 
applicable IGAs. 

IV. CONCLUSION 

Based on the [mdings above, Staff concludes that the proposed amendments to the Polk County 
Zoning Ordinance would comply with all of the applicable review and decision criteria for a 
legislative amendment. 
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Exhibit B to Ordinance No. 13-04 

Amendments to Polk County Zoning Ordinance Chapter 136; 

Exclusive Farm Use (EFU) Zoning District 

Polk County Zoning Ordinance Chapter 136; Exclusive Farm Use Zone, shall be amended as 
follows. Additions to text are double underlined and deletions are depicted in strikethrough. All 
headings and sub-heading numbers or letters and internal section references shall be amended as 
necessary to reflect the amendments provided below. 

The table provided under PCZO 136.020 shall be amended to add references to the following 
commercial use. The table shall also be amended as appropriate to reflect the other text changes 
that would result from passage of this ordinance. 

I COMMERCIAL I~ I~HER IpCZO 
050(J) 

The following amendments shall be made to PCZO Section 136.050; Conditional Uses : 

(n Commercial Activitv in Coniunction with Farm Use - Food Service Safe Harbor . 
[DRS 215.283(2)Ca)7. Food service shall be considered a commercial activity in 
conjunction with farm use where the food service operation complies with the 
general review standards under Section 136.060 and the following standards and 
conditions: 

Cl) Each menu item shall incorporate and feature an unprocessed or processed 
farm product(s) produced by the subject farming operation. 

(a) For the purposes of this section a farm product is "featured" in a menu 
item if the menu item places an emphasis on the flavors ofthe farm 
product. 

(b) For the purposes of this section. "processed fann product(s)" includes 
jams syrups. apple cider. wine. animal products and other similar fann 
crops and livestock that have been processed from farm products grown 
on the subject farm Qperation and converted intQ another product either by 
the subject farming operation or by an off-site processing facility. 

(2) The featured unprocessed or processed farm product(s) described in subsection 
(1) shall be Qffered fm retail sale where the food service is offered. 

(3) At least 25% Qffood input value. m 50% by weight Qfraw ingredients. Qf 
menu items offered by the food service operation shall be attributed to the farm 
products (prim to processing) produced by the subject farming Qperation. 

(4) The size ofthe public seating area shall not exceed 500 square feet. The fQQd 
service Qperation shall be Qperated substantially within a building. 

(5) The fOQd service operatiQn shall be lQcated on the subject fanning operatiQn 
and operated by the owner(s) or empIQyee(s) ofthe subject farm Qperation. 
IA mended by O rdinance 13.041 



Exhibit C to Ordinance No. 13-04 

Amendments to Polk County Zoning Ordinance Chapter 138; 

Farm/Forest (FF) Zoning District 

Polk County Zoning Ordinance Chapter 138; FarmIForest (FF) Zoning District shall be amended 
as follows. Additions to text are double underlined and deletions are depicted in strikethreugh. 
All headings and sub-heading numbers or letters and internal section references shall be 
amended as necessary to reflect the amendments provided below. 

The table provided under PCZO 138.030 shall be amended to add references to the following 
commercial use. The table shall also be amended as appropriate to reflect the other text changes 
that would result from passage of this ordinance. 

I COMMERCIAL AUTHORIZATION PCZO 

I Food Service Safe Harbor 

The following amendments shall be made to PCZO Section 138.060; Conditional Uses: 

en Commercial Activity in Conjunction with Farm Use - Food Service Safe Harbor. 
(QRS 215.283 C2 I Cal 7. Food service shall be considered a commercial activity in 
conjunction with farm use where the food service operation complies with the 
general review standards under Section 138.1 OO(Al and the following standards and 
conditions: 

(1) Each menu item shall incorporate and feature an unprocessed or processed 
farm product(s) produced by the subject farming operation. 

(a) For the purposes of this section. a farm product is "featured" in a menu 
item if the menu item places an emphasis on the flavors of the farm 
product. 

(b) For the purposes of this section, "processed farm product(s)" includes 
jams, syrups, apple cider. wine, animal products and other similar farm 
crops and livestock that have been processed from farm products grown 
on the subject farm operation and converted into another product either by 
the subject farming operation or by an off-site processing facility. 

(2) The featured unprocessed or processed farm product(s) described in subsection 
0) shall be offered for retail sale where the food service is offered. 

(3) At least 25% offood input value, or 50% by weight ofraw ingredients, of 
menu items offered by the food service operation shall be attributed to the farm 
products (prior to processing) produced by the subject farming operation. 

(4) The size of the public seating area shall not exceed 500 square feet. The food 
service operation shall be operated substantially within a building. 

(5) The food service operation shall be located on the subject farming operation 
and operated by the owner(s) or employee(s) ofthe subject farm operation. 
(Amended by Ordinance 13.041 
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3 
4 BEFORE THE BOARD OF COMMISSIONERS FOR 
5 POLK COUNTY, OREGON 
6 

7 In the matter of Legislative ) 
8 Amendment LA 12-01 to amend Polk ) 
9 County Zoning Ordinance Chapters ) 

10 ·136, 138, and 177 ) 
11 

12 ORDINANCE NO. 13-05 
13 

14 WHEREAS, Polk County identified amendments to the Exclusive Farm Use, Farm! 
15 Forest, FarmlForest Overlay, and Timber Conservation Zoning Districts that would allow for 
16 greater economic opportunities within those zones while maintaining strong protections for 
17 resource land and neighboring farm and forest operations. The identified amendments included 
18 modifying the authorization standards for farm stands, single agri-tourism or other commercial 
19 events or activities, commercial activities that are in conjunction with farm use, and home 
20 occupations; and 
21 

22 WHEREAS, on October 26, 2011, the Board of Commissioners adopted Resolution 11-
23 18 which initiated a legislative amendment process to update Polk County Zoning Ordinance 
24 Chapters 136, the Exclusive Farm Use Zoning District; Chapter 138, the FarmlForest and 
25 FarmlForest Overlay Zoning Districts; and Chapter 177, the Timber Conservation Zoning 
26 District. The proposed amendments were considered along with other amendments to the Polk 
27 County Zoning Ordinance in Polk County Legislative Amendment LA 12-01; and 
28 

29 WHEREAS, the Planning Commission conducted a duly noticed public hearing on 
30 October 23, 2012 to receive comments and testimony. The Planning Commission deliberated at 
31 the October 23,2012 meeting and recommended that the Board of Commissioners approve' the 
32 proposed amendments to Polk County Zoning Ordinance Chapters 136, 138, and 177; and 
33 

34 WHEREAS, the Board of Commissioners conducted a duly noticed public hearing on 
35 January 9, 2013, and provided an opportunity for the submission of testimony and evidence. 
36 That hearing was continued until April 10, 2013. The Board of Commissioners deliberated at 
37 the April 10,2013 meeting, and passed a motion to approve Legislative Amendment 12-01 as 
38 recommended by the Planning Commission and Planning staff; how therefore 
39 

40 THE POLK COUNTY BOARD OF COMMISSIONERS ORDAINS AS FOLLOWS: 
41 

42 Sec. I . That Polk County adopts the findings in favor of the amendments to the Polk 
43 County Zoning Ordinance as shown on Exhibit A. 
44 

45 Sec. 2. That Polk County amends Polk County Zoning Ordinance Chapter 136 as shown on 
46 Exhibit B. 

C/ 47 
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1 Sec. 3." That Polk County amends Polk County Zoning Ordinance Chapter 138 as shown on 
2 Exhibit C. 
3 

4 Sec. 4. That Polk County amends Polk County Zoning Ordinance Chapter 177 as shown on 
5 Exhibit D. 
6 

7 Sec. 5. That Polk County determines that an emergency related to the economic welfare of 
8 the citizens of Polk County is declared and this ordinance is effective immediately upon passage. 
9 

10 Dated this 24th day of April 2013, at Dallas, Oregon. 
11 

12 
13 
14 

15 

16 
17 
18 

19 

20 
21 
22 

23 
24 
25 
26 
27 

28 
29 
30 
31 

32 

David Doyle 
County Counsel 

POLK COUNTY BOARD OF COMMISSIONERS 

(Mike Ainsworth, Commissioner 

V'NU-'hlClJ::JL (1)'( ~"VU?<-h'\-e...
Craig Pope, Commissioner 

First Reading: ,<ADri.O c,L-llc 0'-[o-r2) 

Second Reading: --,,'Ow1lj:i\-,-\--;--...,..,.,-_" -----,r--
Recording Secretary: 5i.s:4VYiUil6' 

Page 2 of2 Ordin;mce 13-05 



Exhibit A to Ordinance No. 13-05 

Findings in Support of Legislative Amendment 12-0 I 

The attachments referenced in this exhibit refer to those attachments provided by the Planning 
Division with the memorandum to the Board of Commissioners for Legislative Amendment 12-01 
dated January 2, 2013. 

I. CRITERIA FOR LEGISLATIVE AMENDMENTS 

A legislative amendment to the text ofthe Polk County Zoning Ordinance (PCZO) may be 
approved provided that the request is based on substantive information that supports the change. 
The criteria applicable to amending the PCZO are listed in PCZO 115.060. The applicable review 
and decision criteria are listed in bold followed by Staff's analysis and findings. 

(A) Compliance with Oregon Revised Statutes, and the statewide planning goals and 
related administrative rules. If an exception to one or more of the goals is necessary, 
Polk County shall adopt findings which address the exception criteria in Oregon 
Administrative Rules, Chapter 660, Division 4; [pCZO 115.060(A») 

1. Uses Authorized on Agricultural Lands. Included as Attachment B. [OAR 660-
033-0120, Table I) 

2. Farm stands [may be established in any area zoned for exclusive farm use) if: . 

a. The structures are designed and used for the sale of farm crops or 
livestock grown on the farm operation, or grown on the farm operation 
and other farm operations in the local agricultural area, including the sale 
of retail incidental items and fee-based activity to promote the sale of farm 
crops or livestock sold at the farm stand if the annual sale of incidental 
items and fees from promotional activity do not make up more than 25 
percent of the total annual sales of the farm stand; and 

b. The farm stand does not include structures designed for occupancy as a 
residence or for activity other than the sale of farm crops or livestock and 
does not include structures for banquets, public gatherings or public 
entertainment. [ORS 215.283(1)(0») 

3. A farm stand may be approved if: 

a. The structures are designed and used for sale of farm crops and livestock 
grown on the farm operation, or grown on the farm operation and other 
farm operations in the local agricultural area, including the sale of retail 
incidental items and fee-based activity to promote the sale of farm crops or 
livestock sold at the farm stand if the annual sales of the incidental items 
and fees from promotional activity do not make up more than 25 percent 
of the total annual sales ofthe farm stand; and 

b. The farm stand does not include structures designed for occupancy as a· 
residence or for activities other than the sale of farm crops and livestock 
and does not include structures for banquets, public gatherings or public 
entertainment. 

c. As used in this section, "farm crops or livestock" includes both fresh and 
processed farm crops and livestock grown on the farm operation, or grown 
on the farm operation and other farm operations in the local agricultural 
area. As used in this subsection, "processed crops and livestock" includes 
jams, syrups, apple cider, animal products and other similar farm crops 
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and livestock that have been processed and converted into another product 
but not prepared food items. 

d. As used in this section, "local agricultural area" includes Oregon or an 
adjacent county in Washington, Idaho, Nevada or California that borders 
the Oregon county in which the farm stand is located. [OAR 660-033-
0130(23)] 

4. Home occupations; parking; where allowed; conditions. [ORS 215.448] 

a. The governing body of a county or its designate may allow, subject to the 
approval of the governing body or its designate, the establishment of a 
home occupation and the parking of vehicles in any zone. However, in an 
exclusive farm use zone, forest zone or a mixed farm and forest zone that 
allows residential uses, the following standards apply to the home 
occupation: [ORS 215.448(1)] 

i. It shall be operated by a resident or employee of a resident of the 
property on which the business is located; 

ii. It shall employ on the site no more than five full-time or part-time 
persons; 

iii. It shall be operated substantially in: 

1. The dwelling; or 

2. Other buildings normally associated with uses permitted in the 
zone in which the property is located; and 

iv. It shall not unreasonably interfere with other uses permitted in the 
zone in which the property is located. 

b. The governing body of the county or its designate may establish additional 
reasonable conditions of approval for the establishment of a home 
occupation under subsection (1) of this section. [ORS 215.448(2)] 

c. Nothing in this section authorizes the governing body or its designate to 
permit construction of any structure that would not otherwise be allow~d 
in the zone in which the home occupation is to be established. [ORS 
215.448(3)] . 

d. The existence of home occupations shall not be used as justification for a 
zone change. [ORS 215.448(4)] 

5. Home occupations and the parking of vehicles may be authorized. Home 
occupations shall be operated substantially in the dwelling or other buildings 
normally associated with uses permitted in the zone in which the property is 
located. A home occupation shall be operated by a resident or employee of a 
resident of the property on which the business is located, and shall employ on the 
site no more than five full-time or part-time persons. [OAR 660-033-0130(14)] 

6. The following nonfarm uses may be establisl;led, subject to the approval of the 
governing body or its designee in any area zoned for exclusive farm use subject to 
ORS 215.296: 

a. Commercial activities that are in conjunction with farm use, including the 
processing of farm crops into biofuel not permitted under ORS 215.203 
(2)(b)(L) or subsection (1)(r) of this section. [ORS 215.283(2)(a)] 

7. In the alternative to paragraphs (a) and (c) of this subsection, a county may 
authorize, through an expedited, single-event license, a single agri-tourism or 
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other commercial event or activity on a tract in a calendar year by an expedited, 
single-event license that is personal to the applicant and is not transferred by, or 
transferable with, a conveyance of the tract. A decision concerning an expedited, 
single-event license is not a land use decision, as defined in ORS 197.015. To 
approve an expedited, single-event license, the governing body of a county or its 
designee must determine that the proposed agri-tourism or other commercial 
event or activity meets any local standards that apply, and the agri-tourism or 
other commercial event or activity: 

a. Must be incidental and subordinate to existing farm use on the tract; 

b. May not begin before 6 a.m. or end after 10 p.m.; 

c. May not involve more than 100 attendees or 50 vehicles; 

d. May not include the artificial amplification of music or voices before 8 
a.m. or after 8 p.m.; 

e. May not require or involve the construction or use of a new permanent 
structure in connection with the agri-tourism or other commercial event or 
activity; 

Farm Stands 

f. Must be located on a tract of at least 10 acres unless the owners or 
residents of adjoining properties consent, in writing, to the location; and 

g. Must comply with applicable health and fire and life safety requirements. 
[ORS 21S.283(4)(b)] 

( Staff Findings) 

Farm stands are listed as an allowed use on agricultural lands (EFU and FIP zone) under OAR 660-
033-0120, Table 1. See Attachment B. Farm stands may require review if they are a land use 
decision; however, administrative review is not explicitly required by the OAR. Farm stands are 
also subject to the standards listed in OAR 660-033-0130(23). 

The Planning Commission has recommended creating a type offarm stand that would be outright 
permitted. As proposed, farm stands that would be established in temporary structures and that 
would not offer fee-based activities would not require a land use permit in the EFU and FIP zones. 
In order for this type offarm stand to be an outright permitted use, and not require review and 
approval by the Planning Division, the standards for the farm stand must be clear and objective. The 
standards must not constitute a "land use decision," as that term is defmed in ORS 197.0IS(l0). 
Specifically, the standards for the outright permitted farm stand may not require "interpretation or 
the exercise of policy or legal judgment" [ORS 197.0IS(10)(b)(C)]. A land use decision requires an 
application, and the purpose of this amendment is to create a type of farm stand that is allowed 
withoutthe need to go through a land use application process. 

In a recent Land Use Board of Appeals (LUBA) opinion, Keith v. Washington County, LUBA No. 
2011-10 (August 8, 2012), LUBA found that the review of the farm stand standards listed in OAR 
660-033-0130(23) requires the exercise of discretion. LUBA found: 

More importantly, the statutory-based criteria governing farm standards require the exercise of 
discretion. Determining whether a proposed use is a "farm stand," i.e. a structure designed and 
used for the sale of agricultural products grown on the farm operation, including the sale of retail 
incidental items and "fee-based activities" to promote the sale of agricultural products sold at the 
stand, necessarily requires the exercise of discretion. CDC 20 1.2-20(A) and ORS 
215.213(I)(r)(A). Further, detennining whether the proposed use does not include structures 
designed for activity other than the sale of agricultural products almost certainly will require 
discretion. CDC 201.2-20(B) and ORS 215.2 13(1)(r)(B). [po 12, lines 4 through II] 
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LUBA found that an analysis to confum that a farm stand structure "does not include structures 
designed for activity other than the sale of agricultural products" is discretionary. The proposed 
standards included in Attachment A would place structural limitations on the permitted use farm 
stand that remove the discretionary components ofORS 215.283(1)(0) and OAR 660-033-0130(23). 
The outright permitted farm stand proposed in Attachment A would limit the structures used by the 
farm stand to temporary structures that do not require building permits under the Oregon Structural 
Specialty Code. Included within the allowed structures would be such temporary structures as a 
canopies or folding tables. A farm stand under this section may resemble a booth commonly seen at 
a farmer 's market. Those temporary structures are not "designed for occupancy as a residence or for 
activities other than the sale offarm crops and livestock and [do] not include structures for 
banquets, public gatherings or public entertainment." Applicants would still be able to apply for 
farm stands under the current standards through the administrative review process. 

The proposed outright permitted farm stand would also not permit fee-based activities to promote 
the sale of agricultural products. Staff believes that determining what fee-based activities "promote 
the sale of farm crops or livestock sold at the farm stand" is discretionary. With continually high 
demand to conduct non-agriculturally related events in the EFU and FIF zone, staff thinks it would 
be advisable to retain the current administrative review process to ensure that fee-based activities 
would promote the sale of farm crops and livestock on a case by case basis. An alternative would be 
for the County to create "safe harbor" events that are clearly designed to promote the sales of 
agricultural products; and thereby would not require discretionary review. Staff is not; however, 
proposing such a safe harbor as a part of this project. 

The remaining component of the farm stand rules that could theoretically require a discretionary 
review concerns the sale of incidental items. The OAR allows the sale of incidental items that 
"promote the sale of farm crops or livestock sold at the farm stand" if such sales do not exceed 25% 
of the total annual sales of the farm stand. The OAR requires that the incidental items "promote 
sales," but does not require that the incidental item be inherently agricultural in nature. Attracting 
customers to a farm stand with a non-agricultural trinket would undoubtedly promote the sales of 
the farm products. Customers investigating a trinket would be likely to peruse the farm products on 
the other sited of the table. If the sales of incidental items are capped at 25% of the total annual 
sales of the farm stand, then the incidental items would clearly be subordinate to the sales of farm 
products, and by being sold in conjunction with the farm stand, the incidental items would promqte 
the sales of farm products. To further ensure that the proposed outright permitted farm stand 
provision is not abused to allow a business to primarily focus on the sales of incidental items, staff 
has added a provision that states "[i]f retail incidental items are offered for sale, they shall be 
offered for sale at the same time and location as the farm crops and livestock sold by the farm 
stand." This provision is intended to prevent a farm stand from dividing itself into two operations 
that one day may sell farm crops and livestock and on other day sell only "incidental items." For 
these reasons, staff fmds that allowing the sales of incidental items at an outright permitted farm 
stand, with the above mentioned restrictions, create standards that are objective to implement and 
do not require "interpretation or the exercise of policy or legal judgment." 

Based on the above analysis, staff fmds that the proposed language to add a provision for an 
outright permitted farm stand in the EFU and FIF zone would comply with the requirements for a 
farm stand listed in ORS and OAR and would not constitute a land use decision as defmed in ORS 
197.015(10). 

Home Occupations 

The proposed amendment to the standards for home occupations in the EFU, FIF, and TC zones, 
would add the word "substantially" to the requirement speaking to where the business would be 
located. The proposed language would state "[t]he business is conducted substantially within the 
dwelling or other building(s) normally associated with uses permitted within this zone" [Emphasis 
added]. This language would directly reflect OAR 660-033-0130(14). 
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Home occupations are allowed under ORS 21S.283(2)(i) and ORS 21S.448. The proposed addition 
of the word "substantially" would directly reflect the language in ORS 21S.448(l)(c). The PCZO is 
currently more restrictive than state law in that a home occupation must be operated entirely with 
the dwelling or other building(s) normally associated with uses permitted within the zone. As 
articulated by the Oregon Supreme Court in Brentmar v. Jackson County, 321 Or 481 , 496, 900 P2d 
1030 (199S), the County may be more restrictive than state law for a use permitted under ORS 
21S.283(2), such as a home occupation. This amendment would directly reflect the ORS and 
therefore complies with this criterion. 

Commercial Activities in Conjunction with Farm Use 

"Commercial activities that are in conjunction with farm use"( CAlFUs) are uses that may be 
established in the EFU and FIF zones pursuant to ORS 21S.283(2)(a). As interpreted by the Oregon 
Supreme Court in Brentmar, counties have the ability to be more restrictive than state law when 
regulating the uses described under ORS 21S.283(2), including CAIFUs. The current provisions for 
CAIFUs in the EFU and FIF zones are more restrictive than state law. They are more restrictive 
because the criteria include the emphasized language below: 

Commercial Activity In Conjunction with Farm Use [ORS 21 5. 283 (2)(a)} , including the 
processing of farm crops into biofuel not permitted under the definition of "farm use" in 
ORS 21S .203(2)(b)(L) or Section 136.040(Q) and activities related to the processing, 
distribution and marketing of farm products, a portion of which are produced by the subj ect 
farming operation, but not including the processing of farm crops as described in Section 
136.040(Q), subject to compliance with Section 136.060. 

The "portion of which" language requires that the property where the CAiFU is located would need 
to be part of a farm operation that contributes farm products to the CAIFU. The "portion of which" 
standard is vague, and leaves open for interpretation how much farm product a farm operation must 
contribute to the CAIFU. This analysis and ambiguity is not required by state law. Staff; therefore , 
recommends that the CAIFU standards be amended to directly reflect the wording in state law. An 
applicant would still be required to show that their proposal would be a CAIFU as that term has 
been interpreted by the courts. The Oregon Supreme Court found in Craven: 

We believe that, to be "in conjunction with farm use," the commercial activity must enhance 
the farming enterprises of the local agricultural community to which the EFU land hosting 
that commercial activity relates. The agricultural and commercial activities must occur 
together in the local community to satisfy the statute. 

Removing the ambiguous "portion of which" language from the CAIFU requirements may allow for 
the establishment of a greater array of CAIFUs. This proposal would comply with the statewide 
planning goals, ORS, and OAR, because the proposed language would be the same as ORS 
21S .283(2)(a). 

Single Agri-Tourism Events 

The proposed amendments would add a provision for property owners in the EFU and FIF zones to 
hold a single, one-day agri-tourism event on their property during the course of a calendar year as 
an outright permitted use. The Planning Commission added the clarification in the proposed 
language that the single event is permitted to occur during one day. This provision would comply 
with the statewide planning goals, ORS, and OAR, because it would directly apply ORS 
21S .283(4)(b). The provisions ofORS 21S.283(4) are optional provisions that counties may adopt 
to regulate agri-tourism events. The introductory paragraph of the proposed standards adds language 
that clarifies the process for obtaining the ministerial permit ("single-event license") required under 
the ORS from the Planning Division. The listed standards for the event are exactly the same as the 
language in state law. As a result, the proposed standards for a single agri-tourism event would 
comply with this criterion. 

Food Service "Safe Harbor" 
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The Planning Commission recommended adoption of a "safe harbor" consisting of a set of 
standards to allow limited food service on farm operations in the EFU and FIF zones. The safe 
harbor would be a path of least resistance for property owners seeking to establish a food service 
operation as a commercial activity in conjunction with farm use (CAlFU). A farm operation could 
apply for a food service operation as a CAIFU under the current rules in effect in the EFU and FIF 
zones; however, an applicant must provide substantial evidence to address the discretionary criteria 
listed in state law. Over the years, that discretionary criteria has been adjudicated and the courts 
have interpreted what it means to be a CAlFD. Those interpretations create a parallel set of 
standards that apply to establishing a CAIFU. The resulting climate makes it likely that certain 
activities that would promote farm use, and comply with all legal requirements, are not pursued as a 
result of complex land use planning rules. A safe harbor would create standards that are more clear 
and objective than the requirements for a CAIFU and provide a path of least resistance that 
promotes economic development while minimizing potential off-site impacts. 

In order to create the food service safe harbor, the County must show that a business that complies 
with the proposed standards would be a CAIFU. The proposed safe harbor language is included in 
Attachment A. In order to be a CAlFU, the safe harbor must create businesses that would comply 
with Polk County's defInition of a CAIFU listed in PCZO 136.0S0(1) and 138.060(H), the state 
defInition of a CAIFU listed in ORS 21S.283(I)(a) and the applicable provisions of case law. As 
discussed in this subsection above, the County's definition of a CAIFU is currently more restrictive 
than state law. The standards for a CAIFU in the EFU zone, PCZO 136.050(1), are the same as the 
standards in the FIF zone; PCZO 138.060(H). They read as follows: 

Commercial Activity In Coniunction with Farm Use [ORS 215.283(2)(a)), including the 
processing offarm crops into biofuel not permitted under the definition of "farm use" in 
ORS 2IS.203(2)(b)(L) or Section 136.040(Q) and activities related to the processing, 
distribution and marketing of farm products, a portion of which are produced by the subject 
fanning operation, but not including the processing of farm crops as described in Section 
136.040(Q), subject to compliance with Section 136.060. 

In addition to state law and County ordinance, the safe harbor must be consistent with the 
interpretations of state law provided in case law. The landmark case interpreting the appropriate· 
application of a CAIFU was provided by the Oregon Supreme Court in Craven vs. Jackson County, 
308 Or 281, 779 P2d 1011 (1989). The Oregon Supreme Court evaluated what constituted a 
commercial activity in conjunction with farm use and stated: 

We believe that, to be "in conjunction with farm use," the commercial activity must enhance 
the farming enterprises of the local agricultural community to which the EFU land hosting 
that commercial activity relates. The agricultural and commercial activities must occur 
together in the local community to satisfy the statute. 

LUBA also considered the question of what constitutes a CAIFU in City a/Sandy v. Clackamas 
County, 28 Or LUBA 316 (1994). The operative language of Sandy was summarized by LUBA in 
Friends a/Yamhill County vs. Yamhill County, LUBA No. 2012-00S : 

[In Sandy] "LUBA was required io apply the principle articulated in Craven to a proposal to 
expand an existing business in an EFU zone to allow sale and rental of trucks, trailers and other 
equipment, sale of portable storage buildings, and to provide mail box, UPS and fax services. 28 
Or LUBA at 318. In concluding that the proposal exceeded the scope of what is permissible 
under Craven, LUBA explained:" 

"Where a commercial use exclusively or primarily purchases agricultural products 
directly from agricultural uses, the connection between the commercial use and 
agricultural uses is relatively easy to demonstrate . For example, in Craven, the Oregon 
Supreme Court concluded a winery qualified as a 'commercial activity in conjunction 
with farm use'[.]" 

"* * * * * 
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"Similarly, the Oregon Court of Appeals had little difficulty concluding a hop warehouse 
that would store hops grown by many hops growers, and sell string and burlap used in 
hop production, qualified as a commercial activity in conjunction with farm use. Earle v. 
McCarthy, 28 Or App 541, 560 P2d 665 (1977). In Earle, it appears all of the 
warehouse's purchases and sales were to commercial hops growers. 

"Craven and Earle stand for the relatively straightforward proposition that a commercial 
activity in conjunction with farm use must be either exclusively or primarily a customer 
or supplier of farm uses. That proposition also was the basis for the Land Conservation 
and Development Commission's decision in Balin v. Klamath County, 3 LCDC 8, 19 
(1979), where LCDC concluded a farm implement and irrigation equipment dealership 
qualified as a commercial activity in conjunction with farm use. However, in reaching 
that conclusion, LCDC identified another consideration: 

'''Clearly the statute is not intended to allow the establishment of grocery stores 
and gas stations on agricultural lands solely because they are situated in a 
primarily agricultural area and serve primarily agricultural needs. However, it 
can and should be read to express a legislative judgment that commercial 
activities limited to providing products and services essential to the practice of 
agriculture directly to the surrounding agricultural businesses are sufficiently" 
important to justify the reSUlting loss of agricultural land. The record shows that 
such an enterprise is proposed and is needed. (Emphasis added.) Id.' 

"The above quoted language makes the point that even if a commercial activity primarily 
sells to farm uses, that may not be sufficient to allow the commercial activity to qualify 
as a commercial activity in conjunction with farm use. There is a second inquiry that 
must be satisfied. The products and services provided must be 'essential to the practice 
of agriculture.' While fanners must eat and farm equipment frequently operates on 
gasoline, that is not sufficient to make grocery storcs or gas stations commercial 
activities in conjunction with farm use. The connection must be closer to the 'essential 
practice of agriculture.' In the cases cited above, that connection was found to be 
satisfied by a winery, a hops warehouse, and a farm implement and equipment 
business." 28 Or LUBA 320-22. 

In Sandy, LUBA found that the sales and rental of trucks, trailers, and equipment, and offering mail 
box, UPS, and fax service was not a CAIFU because that activity would largely serve non-farm 
users. LUBA found that the proposed business would not "assure a commercial activity that is 
sufficiently related to the 'essential practice of agriCUlture. '" 

The food service safe harbor language recommended by the Planning Commission is presented and 
discussed below. Following that section is an expanded discussion about how the various sections 
would work to ensure that the safe harbor standards would authorize businesses as CAlFUs. 

• Commercial Activity in Conjunction with Farm Use - Food Service Safe Harbor. [ORS 
215.283(2)(a)j. Food service shall be considered a commercial activity in conjunction with 
farm use where the food service operation complies with the general review standards 
under Section 136.060 [ORS 215. 296} and the following standards and conditions: 

This introductory paragraph clarifies that the application is subject to ORS 215.296, the same as any 
other application for a CAIFU. ORS 215.296 is implemented in the EFU zone by PCZO 136.060 
and in the FIF zone by PCZO 138.100(A). Those sections require a demonstration by an applicant, 
on a case by case basis, that the proposed food service operation would not "force a significant 
change in accepted farm or forest practices on surrounding lands devoted to farm or forest use" or 
"significantly increase the cost of accepted farm or forest practices on lands devoted to farm or 
forest use." 

(1) Each menu item shall incorporate and feature an unprocessed or processed farm 
product(s) produced by the subjectfarming operation. 
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(a) For the purposes of tit is section, afarm product is "featured" in a menu item if 
the. menu item places an emphasis on tlte flavors of tlte farm product. 

(b) For the purposes of this section, "processedfarm product(s) " includes jams, 
syrups, apple cider, wine, animal products and other similar farm crops and 
livestock that have been processedfromfarm products grown on the subject 
farm operation and converted into another product either by the subject 
farming operation or by an off-site processing facility. 

Subsection ( I) requires all menu items to "incorporate and feature" an unprocessed or processed 
farm product that is produced by the subject farming operation. The term "incorporate" was 
included to mean that the menu item must actually include a farm product grown by the subj ect 
farming operation. The term "feature" is intended to mean that a menu item must place an emphasis 
on the flavors of the farm product in how the menu item is prepared. This term is intended to 
exclude those menu items that include an insignificant amount of farm products grown on the 
subject farming operation; such as a dash of oregano. During the application process, an applicant 
would detail a sample menu item and describe how menu items would comply with these standards. 
By incorporating and featuring farm products in the food that is served, the food service would 
clearly be "in conjunction with farm use." The food service would market a farm product that is 
produced by the subject farming operation. LUBA found in Friends of Yamhill County vs. Yamhill 
County, LUBA No. 2012-005, that wineries authorized under ORS 215.452 are CAIFUs. ORS 
215.452 permits wineries to operate tasting rooms. Just as a tasting room markets wine produced at 
a winery, which thereby generates demand within the market for wine grapes, the limited food 
service would offer tasting of freshly prepared farm products and enhance the market for that farm 
product. 

A processed farm product is a farm product that has been converted into another product either by 
the subject farming operation or by an off-site processing facility. A processed farm product is 
created outside of the scope of the limited food service operation. So, a salsa that uses tomatoes 
grown by the subject farm operation that is prepared and packaged at a food processing facility in 
Salem is a processed farm product that could be served under the proposed safe harbor. A salsa that 
is prepared from tomatoes grown by the subject farming operation on-site, and served fresh to the 
public would also comply with these standards. 

(2) Thefeatured unprocessed or processedfarm product(s) described in subsection (1) 
shall be offered for retail sale where the food service is offered. 

Subsection (2) is intended to ensure a direct link between the food service operation as a marketing 
tool and the farm product that would be marketed. Again, similar to a wine tasting room which 
offers tasting and the sales of bottled wine, the limited food service operation would allow tasting of 
a freshly prepared farm product and the opportunity to purchase that farm product. 

(3) At least 25% offood input value, or 50% by weig/tt of raw ingredients, of menu items 
offered by the food service operation shall be attributed to the farm products (prior 
to processing) produced by the subject farmillg operatioll. 

Subsection (3) provides an additional method to ensure that the food service would market the fann 
product. The requirement that 25% of the food input value, or 50% by weight ofraw ingredients of 
a menu item, be attributed to a farm product produced by the farm operation would ensure that the 
farm products constitute a significant portion of the prepared menu item. Under the first option, an 
operator would need to keep track of their food input costs to make certain that their farm products 
account for at least 25% of all food costs. The food input value of a farm product grown on-site 
would be a reasonable retail market value for the farm product. Under the second option, an 
operator would need to keep track of the weight ofthe ingredients going into each menu item. The 
50% by weight option was added by the Planning Commission in order to allow operators who 
grow crops with relatively lower retail values, such as fruits or vegetables, to have a reasonable 
opportunity to qualify under the safe harbor. In both cases, the total ingredient value or weight 
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would be that of the menu items prior to processing, if a processed farm product is incorporated or 
featured, and prior to preparation and cooking. 

The 25% or 50% standard would provide a key differentiation between an operation permitted 
under the food service safe harbor and what is typically considered a restaurant. A restaurant has the 
flexibility to change their menu without limitation. A business authorized under the food service 
safe harbor would craft every menu item so that it would meet this standard and thereby act as a 
marketing tool for the farm. 

(4) The size of the public seating area shall not exceed 500 square feet. Thefood service 
operation shall be operated substantially within a building. 

The seating area limitation described in Subsection (4) requires a business that is permitted under 
the food service safe harbor to maintain a small footprint. This standard helps to ensure that the 
food service operation would be ancillary to the farm operation and remain a marketing tool, rather 
than the primary function of the farm operation. A seating area limitation would also act to 
minimize potential traffic and related off-site impacts of the food service operation, and would 
ensure that a minimal amount of land is used for the approved non-farm use. 

The original safe harbor proposal that was presented to the public at the April 17, 2012 Open House 
included a maximum seating area of 1000 square feet. After the open house, the Polk County Farm 
Bureau provided co=ents reco=ending a 500 square foot maximum. Also, the Department of 
Land Conservation and Development provided concern that businesses authorized under the safe 
harbor could remove a significant amount of land from agricultural production and have adverse 
impacts on nearby farm operations. Staff thought that one way to address those concerns would be 
to decrease the maximum public seating area from 1000 to 500 square feet, as reco=ended by the 
Farm Bureau. Fire code requires that at least 15 square feet be allocated for each person. So, a 500 
square foot seating area would permit a maximum of 33 patrons. This may equate to eight or nine 
tables. As a matter of perspective, there is no size limitation on tasting rooms at wineries or on farm 
stands. A 500 square foot seating area limitation would significantly restrain the potential impacts 
that the food service safe harbor business would have on the neighborhood. A business limited to 
500 square feet of seating area would likely have impacts similar to a farm stand or tasting room of 
a similar size. 

(5) Thefood service operation shall be located on the subjectfarming operation and 
operated by the owner(s) or employee(s) of the sUbjectfarm operation. 

Subsection (5) is intended to further tie the food service operation to the farming operation. It is 
intended to prevent a farmer from contracting out with a restaurant operator whose objective is to 
create a restaurant rather than a marketing tool for the farm. This language has been worded; 
however, to theoretically allow for partnerships. For example, a vineyard operator could enter into a 
partnership with a farmer that raises cattle. As long as the partnership consolidated the businesses 
into a single "farming operation," the vineyard operator could apply to offer limited food service'to 
sell menu items featuring the farm's beef under the standards listed above. 

The safe harbor described above would create operations that are CAiFUs. First, the proposal would 
comply with the PCZO/ORS definition of a CAIFU. A business authorized under the safe harbor 
would be co=ercial in nature and constitute an activity that would market a farm operation. As 
discussed above each menu item would need to feature and incorporate a farm product(s) 
(processed or unprocessed) produced by the subject farming operation, and at least 25% of the input 
value, or 50% by weight of raw ingredients, in each menu item would need to be attributed to the 
farm's product(s). To further solidify the role of the food service operation as a marketing tool, the 
farm product(s) that is featured would need to be offered for retail sale where the food service is 
provided. 

With respect to Craven, a business authorized under the food service safe harbor would enhance the 
farming enterprises of the local agricultural co=unity by providing a marketing tool for an 
applicant's farm operation. A farm that can offer such limited food service would attract members 
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of the public to their farm to sample and purchase their farm products. The limited food service 
would allow the farm operator to showcase how the farm product could be prepared by someone at 
home. This interaction would act as a farm marketing tool for the farm and strengthen the ties 
between the local community and the agricultural producers in the area. Under the food service safe 
harbor requirements, the commercial activity - the food service - and the agricultural activity - the 
cultivation of a farm product - would both occur in the local community. Section 4 requires that the 
food service operation be located on the subject farming operation. So while the tomatoes may have 
been raised "out back," on the same property as the food service operation, and the beef may have 
been raised on another parcel that is part of the farm operation, Section 4 would ensure physical 
proximity between the commercial activity of the food service and the location where the farm 
products were raised. 

Applying Sandy, staff also fmds that a business authorized under the proposed food service safe 
harbor would be a CAIFU. A food service operation authorized under the above standards would be 
a part of a vertically integrated business where the farmer both produces the farm product, prepares 
the farm product for sale as a prepared food item, and sells the product directly to the customer. In 
this case the food service operation is primarily a "customer" of the farm products because it 
"purchases" farm products from itself to prepare and serve to the public. The food service operation 
is a supplier of farm uses because the featured farm products are offered for retail sale at the 
location of the food service operation. 

In Sandy, LUBA found that grocery stores or gas stations are not CAIFUs merely because a farmer 
may frequent a grocery store or purchase fuel at the gas station; the connection must be closer to the 
"essential practice of agriculture." In that discussion, LUBA found that a winery (which included a 
tasting room), a hops warehouse, and a farm implement and equipment business made that 
connection. A business operating under the food service safe harbor is nearly equivalent to a tasting 
room at a winery. A tasting room provides an opportunity for a winemaker to serve and market a 
processed farm product, which thereby bolsters demand within the market for wine grapes. The 
food service safe harbor would allow the beef producer, or vegetable producer, to prepare and setve 
their farm products directly to the public in order to bolster the market for their respective 
agricultural product. Marketing is an "essential practice of agriculture." 

The proposed food service safe harbor would permit businesses to feature processed farm products 
in addition to unprocessed farm products. This would comply with the legal requirements for 
CAIFUs. A business that serves salsa that is packaged in Salem (a processed farm product), would 
still need to ensure that 25% of the food input value, or 50% by weight of raw ingredients, of that 
salsa can be attributed to farm products grown by the subject farming operation. Offering the sale of 
and serving processed farm products would enhance the farming enterprises of the local agricultural 
community by marketing their farm products. The food service operation would act as a customer 
and supplier of farm products produced by the farm operation. 

Concern was raised during this process that businesses authorized under the food service safe 
harbor would simply be restaurants out in farm land. As a matter of perspective, House Bill 3280 
(2011), codified as ORS 215.452 permits restaurants to be established through a conditional use 
permitting process in conjunction with large wineries. So, we know that restaurants in some fashion 
are consistent with Statewide Planning Goal 3. As described above; however, a business authorized 
under the food service safe harbor would be a CAlFU, not a restaurant. The key difference is that a 
CAIFU has to be "in conjunction with farm use," as that term has been defmed in Craven and 
Sandy, where a restaurant simply sells prepared food items without the need for such connection. 

F or the reasons discussed above, staff fmds that the proposed food service safe harbor would 
comply with the applicable provisions of state law and the relevant case law applicable to 
commercial activities in conjunction with farm use. 

(B) Conformance with the Comprehensive Plan (PCCP) goals, policies and intent, and 
any plan map amendment criteria in the plan; [pCZO 115.060(B)] 

1. Polk County will permit those farm and nonfarm uses in agricultural areas 
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authorized by Oregon Revised Statutes Chapter 215 and Oregon Administrative 
Rules Chapter 660, Division 33. [pCCP Section 2, Element B, Policy 1.4] 

2. Polk County shall zone forest lands for uses allowed pursuant to Oregon 
Administrative Rules Chapter 660, Division 6. In addition to forest practices and 
operations and uses auxiliary to forest practices, as set forth in Oregon Revised 
Statute 527.722, Polk County shall allow in the forest environment the following 
general types of uses: 

a. Uses related to, and in support of, forest operations; 

b. Uses to conserve soil, water and air quality and to provide for fish and 
wildlife resources, agriculture and recreational opportunities appropriate 
for the forest lands; 

c. Locally dependent uses such as communication towers, mineral and 
aggregate resources use, etc.; 

d. Forest management dwellings as provided for in Oregon Administrative 
Rule 660-06-027; and 

e. Other dwellings under prescribed conditions. [pCCP Section 2, Element C, 
Policy 1.4] 

(Staff Findings) 

The Polk County Comprehensive Plan contains policies to allow those uses permitted under ORS 
Chapter 215, OAR 660-033, and OAR 660-006. As discussed in the subsection above, the proposed 
amendments to PCZO Chapter 136, 138, and 177 would be consistent with ORS, OAR, and the 
applicable case law. The standards for home occupations and CAIFUs are currently more restrictive 
than state law. The amendments proposed in Attachment A are intended to remove those aspects 
that are more restrictive than state law and reflect the wording in state law as closely as possible. 
The provisions for permitted use farm stands and the food service safe harbor are an effort to permit 
uses allowed under ORS 215 and OAR 660-033 through a more streamlined authorization process. 
The addition of single agri-tourism events would also directly authorize a use permitted under ORS 
215. 

The proposed amendments to the PCZO would be consistent with the PCCP policies to permit those 
uses allowed in ORS 215, OAR 660-033, and OAR 660-006. The application complies with this 
criterion. 

(C) That the proposed change is in the public interest and will be of general public 
benefit; and [pCZO 115.060(C)] 

(Staff Findings) 

Farm Stands 

The proposed amendments would allow farm stands that only use temporary structures, and that do 
not offer fee based activities, as outright permitted uses. This would be in the public interest and of 
general public benefit because it would allow farm operators to sell unprocessed or processed farm 
products and livestock, and limited incidental items, without the expense and delay of a land use 
permit. These farm stands would provide additional retail outlets for unprocessed and processed 
farm products. 

If an applicant was to apply today for a farm stand that would comply with the proposed standards, 
an applicant would need to pay $235, wait approximately 45 days for the application to be 
reviewed, noticed, and open for review during a 12 day appeal period. Further, the application 
would not contain any discretionary components, so staff would simply move the application 
through the process and include the farm stand standards as conditions of approval. The proposed 
outright permitted farm stand would avoid this cost and time delay and allow farm operators greater 

11 



flexibility to market their farm products and other unprocessed and processed farm products 
produced in Oregon. For these reasons, staff finds that the proposed farm stand amendments would 
be in the public interest and of general public benefit. 

Home Occupations 

The proposed amendment to the home occupation standards in the EFU, FIF, and TC zones would 
allow home occupations to be operated "substantially" within the dwelling on the property or other 
buildings normally associated with the zone. All of the remaining home occupation standards would 
remain unchanged. This proposal would allow for a limited amount of activity to occur outdoors, 
and would potentially allow for a greater variety of businesses to be established as home 
occupations. A home occupation would still require a conditional use permit, which offers 
neighboring property owners the opportunity to provide comments before the County makes a 
decision. Home occupations would remain limited to no more than five employees, and an applicant 
would need to demonstrate on a case by case basis how the proposal would "not force a significant 
change in, or significantly increase the cost of, accepted farming or forest practices on agriculture or 
forest lands." Staff [mds that the proposed amendments would allow for increased opportunity for 
property owners to operate home businesses while continuing to ensure protection for surrounding 
farm and forestry operations. The proposed amendments would; therefore, be in the public interest 
and of general public benefit. 

Commercial Activities in Conjunction with Farm Use 

The proposed amendments to the standards for CAIFUs would apply to the EFU and FIF zones. The 
proposed amendments would remove language from the PCZO that is currently more restrictive 
than state law. The amendments would remove the requirement that the subject farming operation 
supply a "portion" of the farm product. This would be in the public interest and of general public' 
benefit because it would allow for increased business opportunities for property owners seeking to 
provide an agriculturally related service, such as a farm product processing facility, but who are not 
looking to actually raise a farm product. The proposed amendment would directly reflect ORS. An 
applicant would still need to address ORS 215.296, which protects surrounding farm and forestry 
operations. As discussed throughout the report, a CAIFU would also need to be consistent with 
Craven and any other applicable case law. 

Single Agri-Tourism Events 

This proposal would allow for single agri-tourism events to be permitted through a ministerial 
review process. This would be in the public interest and of general public benefit because it would 
allow property owners the flexibility to hold one agri-tourism event per year, while ensuring that the 
event would have a minimal impact on surrounding farm and forest operations. The event would 
have the limitations described in ORS 215.283(4)(b), which include restrictions on hours of 
operation and the number of permissible attendees. 

Food Service "Safe Harbor" 

The food service safe harbor would be in the public interest and of general public benefit because it 
would provide a streamlined application processes for those farm operations seeking to offer limited 
food service directly to the public. During this legislative process, the County will demonstrate how 
the safe harbor provisions would ensure that the authorized businesses would be CAiFUs. The 
public benefits from this process by gaining clearer and more objective standards for offering 
prepared food to the public. As a result, property owners would likely have less need to hire a laI)d 
use attorney to file their application. 

Based on the above [mdings, Staff concludes that the proposed changes to the PCZO are in the 
public interest and of general public benefit. 
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(D) Compliance with the provisions of any applicable intergovernmental agreement 
pertaining to urban growth boundaries and urbanizable land. [pCZO I 15.060CD)] 

(Staff Findings) 

Polk County has adopted intergovernmental agreements (IGAs) with each of the cities that have 
urban growth boundaries (UGB) that extend outside of city limits and into Polk County's planning 
jurisdiction. These cities are Salem, Dallas, Monmouth, Independence, and Willamina. The Falls 
City UGB is entirely located within city limits; therefore, Polk County does not have an IGA 
regarding UGB land use management with Falls City. Those cities were notified of the Planning 
Commission and Board of Commissioner's public hearings on October 1, 2012. Staff has not 
received any comments from the cities as of the writing of this staff report. 

The proposed amendments would apply to the EFU, FIF, and TC zones. Land within the UGBs is 
predominantly zoned Suburban Residential (SR). Only the City of Independence contains land that 
is zoned EFU in its UGB, and only the City of Dallas contains land that is zoned FIF in its UGB .· 
There is no land zoned TC within a UGB in Polk County. 

Section (l2)(a) of the IGA between the City of Independence and Polk County stipulates that the 
County will provide the City an opportunity to comment on conditional use permit applications in 
the UGB. The uses that require conditional use approval subject to the proposed amendments, 
CAIFU s and home occupations, would still require land use review and the City of Independence 
would continue to be provided an opportunity to comment on those applications. The City would 
have the opportunity to comment on any applications within the UGB under the food service safe 
harbor. The uses modified through this legislative amendment process would be subject to all other 
applicable provisions of the IGA. 

Article V, Section (1)(a) of the IGA between the City of Dallas and Polk County regarding 
management ofthe UGB stipulates that the City will provide the County recommendations on all 
land use applications. This would include home occupations, CAlFUs, and applications under the 
food service safe harbor. Uses established under the proposed single agri-tourism event or the 
outright permitted farm stand would not require a land use permit and would therefore not be 
reviewed by the City. A single agri-tourism event or farm stand that would be outright permitted 
would be limited to using temporary buildings or structures, such as a card tables or portable 
canopies. Temporary structures are not regulated under the City of Dallas - Polk County IGA. 

Staff has not received any comments from the cities as of the writing of this staff report. Based on 
the findings discussed above, the proposed amendments to the PCZO would comply with all 
applicable IGAs. 

IV. CONCLUSION 

Based on the findings above, Staff concludes that the proposed amendments to the Polk County 
Zoning Ordinance would comply with all of the applicable review and decision criteria for a 
legislative amendment. 
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Exhibit B to Ordinance No. 13-05 

Amendments to Polk County Zoning Ordinance Chapter 136; 

Exclusive Farm Use (EFU) Zoning District 

Polk County Zoning Ordinance Chapter 136; Exclusive Farm Use Zone, shall be amended as 
follows . Additions to text are double underlined and deletions are depicted in strikethrsugh. All 
headings and sub-heading numbers or letters and internal section references shall be amended as 
necessary to reflect the amendments provided below. 

The table provided under PCZO 136.020 shall be amended to add references to the following 
commercial use. The table shall also be amended as appropriate to reflect the other text changes 
that would result from passage of this ordinance. . 

COMMERCIAL HV OTHER PCZO 
Single Dav Agri-TourismlCommercial Event P p. 030(R! 

The following amendments shall be made to PCZO Section 136.030; Uses Permitted by Right : 

(0) Farm Stand roAR 660-033-013Q(23! 7. subject to the following requirements: 

(R) 

(1) The structures are temporary. do not require building permits under the Oregon 
Structural Specialty Code and are used for sale of farm crops and livestock 
grown on the farm operation. or groWD on the farm operation and other farm 
operations in Oregon. including the sale of retail incidental items to promote 
the sale offarm crops or livestock sold at the farm stand if the annual sales of 
the incidental items do not make up more than 25 percent of the total annual 
sales of the farm stand: and 

(2) If retail incidental items are offered for sale, they shall be offered for sale at the 
same time and location as the farm crops and livestock sold by the farm stand. 

(3) The farm stand does not include structures designed for occupancy as a 
residence or for activities other than the sale of farm crops and livestock and 
does not include structures for banquets, public gatherings or public 
entertainment. 

(4) As used in this section. "farm crops or livestock" includes both fresh and 
processed farm crops and livestock grown on the farm operation. or grown on 
the farm operation and other farm operations in Oregon. As used in this 
subsection. "processed crops and livestock" includes jams, svrups, apple cider. 
animal products and other similar farm crops and livestock that have been 
processed and converted into another product but not prepared food items. 

(5) Farms stands that would include fee based activities to promote the sale of 
farm crops or livestock sold at the farm stand shall be reviewed under PCZO 
] 36 040CP) (Amended hy Qrdjnance J3.051 

Single Agri-Tourism or Other Commercial Event or Activitv. A single, one-day agri-
tourism or other commercial event or activity may be permitted on a tract in a 
calendar year. The applicant shall obtain a permit that is subject to ministerial review 
for each event or activity from the Polk County Planning Division prior to the event 
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or activity. Authorization shall be personal to the applicant and is not transferred by, 
or transferable with, a conveyance of the tract. The event or activitv: 

(1) Must be incidental and subordinate to existing farm use on the tract: 

(2) May not begin before 6 a.m. or end after 10 p .m.: 

(3) May not involve more than 100 attendees or 50 vehicles: 

(4) May not include the artificial amplification of music or voices before 8 a.m. or 
after 8 p.m.: 

(5) May not require or involve the construction or use of a new permanent 
structure in connection with the agri-tourism or other commercial event or 
activity: 

(6) Must be located on a tract of at least 10 acres unless the owners or residents of 
adj oining properties consent, in writing to the location: and 

(7) Must comply with applicable health and fire and life safety requirements. 
[A mended by Ordinance 13.051 

The following amendments shall be made to PCZO Section 136.040(p): 

(P) Farm Stand [OAR 660-033-0130(23)], A farm stand. not including those farm stands 
that are outright permitted in Section 136.030(0) may be approved if: 

(1) The structures are designed and used for sale offarm crops and livestock 
grown on the farm operation, or grown on the farm operation and other farm 
operations in Oregon, including the sale of retail incidental items and fee-based 
activity to promote the sale offarm crops or livestock sold at the farm stand, if 
the annual sales of the incidental items and fees from promotional activity do 
not make up more than 25 percent of the total annual sales of the farm stand; 
and 

(2) The farm stand does not include structures designed for occupancy as a 
residence or for activities other than the sale of farm crops and livestock and 
does not include structures for banquets, public gatherings or public 
entertainment. 

(3) As used in this section, "farm crops or livestock" includes both fresh and 
processed farm crops and livestock grown on the farm operation, or grown on 
the farm operation and other farm operations in Oregon. As used in this 
subsection, "processed crops and livestock" includes jams, syrups, apple cider, 
animal products and other similar farm crops and livestock that have been 
processed and converted into another product but not prepared food items. 
(Amended by Ordinance~ 11-03 and J 3.051 

The following amendments shall be made to PCZO Section 136.050; Conditional Uses: 

(I) Commercial Activities,)! that are -iln Conjunction with Farm Use [ORS 
21S.283(2)(a)], including the processing of farm crops into biofuel not permitted 
under the definition of "farm use" in ORS 215.203(2)(b)(L) or Section 136.040(Q) 
and activities related to the processing, distritll±tion and marketing of farm products, 
a portion ofwruch are produced by the subject farming operation, but not including 
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the processing offarm crops as described in Section 136.040(Q), subject to 
compliance with Section 136.060. [Amended by Ordinance~ 11-03 and 13-05) 

(KJ) Home Occupations [OAR 660-033-0130(14)), subject to the general review 
standards under Section 136.060 and the following standards and conditions from 
ORS 215.448: 

(1) The home occupation is operated by a resident of the property on which the 
business is located; 

(2) No more than five full or part-time persons are employed by the business; 

(3) The business is conducted substantially within the dwelling or other 
building(s) normally associated with uses permitted within this zone; and 

(4) The business will not interfere with existing uses on nearby land or with other 
permitted uses. (Amended by Ordinance IJ_OS] 



Exhibit C to Ordinance No. 13-05 

Amendments to Polk County Zoning Ordinance Chapter 138; 

Farm/Forest (FF) Zoning District 

Polk County Zoning Ordinance Chapter 138; FarmIForest (FF) Zoning District shall be amended 
as follows. Additions to text are double underlined and deletions are depicted in striketffioagh. 
All headings and sub-heading numbers or letters and internal section references shall be 
amended as necessary to reflect the amendments provided below. 

The table provided under PCZO 138.030 shall be amended to add references to the following 
commercial use. The table shall also be amended as appropriate to reflect the other text changes 
that would result from passage of this ordinance. 

I COMMERCIAL AUTHORIZATION PCZO 

I Single Day Agri-TourismlCommercial Event P 040CN) 

The following amendments shall be made to PCZO Section 138.040; Uses Permitted by Right. 
The following uses shall be added under the section for "Commercial" uses . 

(M) Farm Stand roAR 660-033-0130(3) 7 subject to the following requirements: 

eN) 

(]) The structures are temporary. do not require building permits under the Oregon 
Structural Specialty Code. and are used for sale offarm crops and livestock 
grown on the farm operation. or grown on the farm operation and other farm 
operations in Oregon. including the sale of retail incidental items to promote 
the sale of farm crops or livestock sold at the farm stand. if the annual sales of 
the incidental items do not make up more than 25 percent of the total annual 
sales of the farm stand: and 

(2) 

(3) 

(4) 

(5) 

If retail incidental items are offered for sale. they shall be offered for sale at the 
same time and location as the farm crops and livestock sold by the farm stand. 

The farm stand does not include structures designed for occupancy as a . 
residence or for activities other than the sale offarm crops and livestock and 
does not include structures for banquets public gatherings or public 
entertainment. 

As used in this section. "farm crops or livestock" includes both fresh and 
processed farm crops and livestock grown on the farm operation or grown on 
the farm operation and other farm operations in Oregon. As used in this 
subsection. "processed crops and livestock" includes jams. syrups. apple cider 
animal products and other similar farm crops and livestock that have been 
processed and converted into another product but not prepared food items. 

Farms stands that would include fee based activities to promote the sale of 
farm crops or livestock sold at the farm stand shall be reviewed under PCZO 
138 050(C) (Amended by Ordinance 13-051 

Single Agri-Tourism or Other Commercial Event or Activitv. A single. one-day agri-
tourism or other commercial event or activity may be permitted on a tract in a 
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calendar year. The applicant shall obtain a permit that is subj ect to ministerial review 
for each event or activity from the Polk County Planning Division prior to the event 
or activity. Authorization shall be personal to the applicant and is not transferred by, 
or transferable with a conveyance of the tract. The event or activity: 

(1) Must be incidental and subordinate to existing farm use on the tract: 

(2) May not begin before 6 a.m. or end after 10 p.m.: 

(3) May not involve more than 100 attendees or 50 vehicles: 

(4) May not include the artificial amplification of music or voices before 8 a.m. or 
after 8 p.m.: 

(5) May not require or involve the construction or use of a new permanent 
structure in connection with the agri-tourism or other commercial event or 
activity: 

(6) Must be located on a tract of at least 10 acres unless the owners or residents of 
adjoining properties consent, in writing, to the location ' and 

(7) Must comply with applicable health and fire and life safety requirements. 
(Amended by Ordinance 13_051 

The following amendments shall be made to PCZO Section 138.050(C): 

(C) Farm Stand roAR 660-033-0130(23)], A farm stand, not including those farm stands 
that are outright permitted in Section 138.040CM), may be approved if: 

(1) The structures are designed and used for sale offarm crops and livestock 
grown on the farm operation, or grown on the farm operation and other farm 
operations in Oregon, including the sale of retail incidental items and fee-based 
activity to promote the sale of farm crops or livestock sold at the farm stand, if 
the annual sales of the incidental items and fees from promotional activity do 
not make up more than 25 percent of the total annual sales of the farm stand; 
and [Amended by Ordinance 11-03] 

(2) The farm stand does not include structures designed for occupancy as a 
residence or for activities other than the sale of farm crops and livestock and 
does not include structures for banquets, public gatherings or public 
entertainment. 

(3) As used in this section, "farm crops or livestock" includes both fresh and 
processed farm crops and livestock grown on the farm operation, or grown on 
the farm operation and other farm operations in Oregon. As used in this 
subsection, "processed crops and livestock" includes jams, syrups, apple cider, 
animal products and other similar farm crops and livestock that have been 
processed and converted into another product but not prepared food items. 
(Amended by Ordinance~ 11-03 and 13.051 

The following amendments shall be made to PCZO Section 138.060; Conditional Uses: 

(H) Commercial Activities,!! that are -iln Conjunction with Farm Use [DRS 
215.283(2)(a)], including the processing of farm crops into biofuel not permitted 
under ORS 215.203(2)(b)(L) or Section 138.050(A) ana activities relatea te the 
jlrecessiRg, aistrHHitien ana marketing effarm jlwclu:cts, a jlerlieR efwhich are 
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preSHees ey the sH13jeet farming eperatieH, but not including the processing of farm 
crops as described in Section 138.050(A), subject to compliance with Section 
138 .100(A). [Amended by Ordinance! 11-03 and 13.051 

(II) Home Occupations [OAR 660-033-0130(14)J, subject to the general review 
standards under Section 13 8.1 OO(A) and the following standards and conditions from 
ORS 215.448: 

(1) The home occupation is operated by a resident of the property on which the 
business is located; 

(2) No more than five full or part-time persons are employed by the business; 

(3) The business is conducted substantially within the dwelling or other 
building(s) normally associated with uses permitted within this zone; and 

(4) The business will not interfere with existing uses on nearby land or with other 
permitted uses. [Amended by Ordinance 13.051 
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Exhibit D to Ordinance No. 13-05 

Amendments to Polk County Zoning Ordinance Chapter 177; 

Timber Conservation (TC) Zoning District 

Polk County Zoning Ordinance Chapter 177; Timber Conservation (TC) Zoning District shall be 
amended as follows . Additions to text are double underlined and deletions are depicted in 
striketllrough. 

The following amendments shall be made to PCZO Section 177.040(A): 

(A) Home occupations, subject to the general review standards under Sections 177.050(A), (B), 
(C), and (D), and compliance with the following standards and conditions from ORS 
215.448: 
(I) The home occupation is operated by a resident of the property on which the business is 

located; 
(2) No more than five full or part-time persons are employed by the business; 
(3) The business is conducted substantially within the dwelling or other buildings normally 

associated with the uses permitted in the zone in which the property is located; 
(4) The business will not interfere with existing uses on nearby land or with other permitted 

u~es . {Amended hy Ordinance 13.051 
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Plan Amendment Specialist 
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