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Introduction

Certain factors or forces impinge upon every type of
soclal change which tend either to hasten or retard that
ehange. One phase of social change which has been
occuring in this country during the past two decades is
an increacse in the amount of governmental control over
certain phases of interaction, especially in the field
of economie behavior. This legislation is termed "soeial
legislation.” Ona of the types of this legisletion 1is
that designed to establish s minimum wage for women.
There have been certain factors which heve retarded i§
end a description of them and of their development is
the purpose of this study. :

Either of two methods might have been used to deter-
mine what these obstacles haie been, First, there was
the posaibility of comparing the social forms veloted
to this type of legislation, of a group whose culture
had undergone the change to minimum wage legislation
more rapidly than the United :“tates (1), with the soeial

forms found in this country. From such a comparison

[IT Wew Zenland oreated a form of minimum wage leglsiation
in 1804; in Australis the Province of Victoria in 1806,
queensland in 12000, New South "ales in 1901, ¥est Australia
in 1900, and the Commonwealth of Australia in 1904. Creat
Britain cereated a form in 1908, The first minimum wage
legislation in the United States was established in Vass-
achusetts in 1913, to be followed the same year by eight
other states. At present these ac*s have bean practically
nullified by a decision of the Federal Supreme Court -
Adkins v. Children's Mospital, 281 U.S8., 525,
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there eould be {solated those factors related to minimum
wage legislation which existed in the United itates which
did not exiet in the comparad group, and so the retarding
factors determined. The second method was to study the
hiatory'ar minimum wage legislation and Aetermine from
the experisnce of this program in lagislatures and courts
Jﬁst what the ocultural forms were which opposed it. The
rirét of these methods proved impossible simply because
a thorough study of the cultural forms relevant to minimum
wage legislation in some other group was beyond the means
at hand., &0 the method uscd to determine what these factors
are which have served sus retarding faotors was to study
zhé history of minimum wage leginlation.und to examine
the literature relevant to the subject, especially lit-
erature published by certain representative groups, such
as: the publications and minutes of proceeding: of the
National Assoclation of Manufsoturers, which rnpraienes
the employer group; the publication and minutes of the
procsedings of the American Yederation of labor, which
| represents the employee group; and the court opinions
or‘both atate and federal supreme courts which represent
in the main a oross section of Americen opinion. :
The method obviously allows for a good deal of sube-
jective interpretation since a detection of these factors




in opsration is done entirely By an unoontolled observer.
This wonknnas}ta unkvo!dablo because of the size of the
problem but is believed not sufficient by any means to
invalidate the study. %hen too, certain of the move
subtle yet nerhaps more potent faectors in the réﬁﬁiént!bn
process may have been overlooked by the uhaarvir- This
study does not pretend, however, td present all of the
- factors which ecome to play upon this type of shange, =
faotors which might range in type from the disposition
of o particular judge the morning of a deelsion to factors
that tend to retard all change whatsoever.

By an examination of the data four factors were
selected as retarding minimum wage laglylation. The
first two of these are traditiQnal attitudes, namely: the
tradition that thers 1s an individual right to a liberty
of econduct, and the tradition that governmental inter-
ference 1§ the workings of nntﬁral law is daﬁgoroul. These
two factors are dlscuesed in the firat and second chapters.
The second two factors are discussed in the third chapter
end arise from certain structural features of the politieal
organization in the United States: ‘first, the fodcrnicd
form of government, and second, the judicial ﬁowor to
review legislation. _

This study 1s an attempt to present the evidence of

the existence of these frotors in the culture of the






Classioal Eeonomie Theory

In the literature of employer gﬁuupa. in certain
court opinions, and in the publications of professorial .
economists there is continuously expressed the idea that
the relationships in the field of economiec behavior are
controlled by definite natural laws which must not be
tampered with by governmental enactments lest the delieate
mechanisms of nature be thrown out of adjfustment.
¥inimum wage legislation for women involves the inter-
rerence of government to determine the terms of certain
gcontracts, a practice whioh involves a theory directly ’
opposed to this classiocal economiec thooéy of laisseg
faire in all contractual relationships. The following
chapter will present the evidence of the existsnce of
this traditional theory and show how it is applied to
minimum wage legislation.

One of these natural laws or fundamental principles
of economies which is brought in opposition to soeial
legislation regulatory of the contract between labor ngq
capital 18 the wages fund theory. The prineiple founded
upon this theory ia that since wages are pnid from a fixed
fund derived from the sale of produce any slack in
production will decrease the wages fund, and 30 Wages.



Sarly objeotions in this country to regulation of
the hours of work either by legislative asction or by
collective bargaining were founded to a large extent
upon this principle. It seemed inevitsble that since
the share of labor depended upon the amount produced
by labor, any reduction in the productive time sould be
nothing but folly resulting in either reduced wages or
a reduced income to capital, and a lessening of the national
wealth. As early as 1865 it was argued that
"it 1s enough to condemn the scheme of this eight hour
labor league to say that, if executed, it would diminish
production, for eight hours of work cannot rroduce as.
much as ten hours, whioh is now ¢alled a day's work. To
diminish capital, also, by taking for the laborer, & :

portion of it that belongs by natural law,and therefore
justly, to capitalist: « « «," (17

¥hile others less willing to believe capital would give
up what wes "justly" its share argued that

"the effeet of shorter hours on the general wages of
labor depends entirely on their effect on production.
If they lessen production, generally, they will lower
wages generally.” (2) -

Even if a few did gain shorter hours, their gein in
advantage would be at the expense of other laborers who

worked the regulsr ten or twelve hours s day.

8 9) The E!BHE four 7o vmnE. 'IEIOH' I. !Im, Pe BIY7.
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The data presented in this and the subsequent guotations
throughout the thesis are obviously opinion and ~ay be
.expressed by members of interest groups for merely tactical
reasons. This doess not invalidate the gquotation but in-
digates that these trnotics are guntinued because of a
recognition of the effsctiveness of their appeal to the
general publioc.



In more recent times this same prineiple has been

used by the employer associations in their fight against
social legialﬁtlon. The National Association of Manufaet-
urers in 1919 alarmed somewhat by the prevalent belief
that reduction in hours of labor was socially bonotielnl.
passed a resolution ealling attention to the fact that

" to restrict production conlciohlly or unconsciously,

is to increase the cost of living, to impede progress,

and to diminish the wage fund and stop accumulation of

new wealth out of which to provide for the improvement
of soclal life." (3)

Another employer stresses the argument by showing the
only way to advancement:

" Stripped of abstrsct theories and reduced to a practical
problem, the following concrete results of curtailment of
labor seem to be clearly established: inereased scarcity
of labor, decreased production, increased cost of pro-
dvetion, higher cost of living. It is only by performing
additional work beyond the standard work day or in other
words by increased efforts that the labor esn gain an
econofiieadvantage over the higher cost of living. Common
welfare is not promoted nor can the economie condition of
the individual laborer be permanently improved b{ reduced
effort or by requiring two to accomplish the work of one.
An artifically erested economic eondition which stimulates
the demand Tor labor by curtalling and restricting ine
dividual effort violates the most vital social and economie

inciples, for the human family can progress to a er
Eevoi only by maximum and not by minimum exertion.” (4)

[T) Charles PBeardsley, "Effect of an Blght Nour Day,"
uartorlzaaournal of Economics, 1X, (18958), p. 242.
(@) Quoted iIn A.ﬁ.!ny!or‘ gg. eit., p. 55. 1 :
(4) 5. Mendelsohn, labor's Crisis, New Yorlny ¥ae¥Millan,

1020, M 68-9. g %




A slight variation of this first prineciple insists
that since wages are paid from a fixed sur nﬁy forged
raisze to a few by governmental ennatment will necessarily
result in a decrease in tha‘wtgoa of other laborsrs,
beeause the "total sum which goes to labor is fixed.” (8)

Another part of this economic law regulating the affairs
of men is that the indivdual laborers are paid aceording
to thelr productive power, and so since ;

" the hysterical agitation for a minimum wage (today

urged chiefly for women) has in it no conception of

relation between wages and producing power"” (8)

if a minimum wage is oreated by law 1t '

- "will maintain & barrier against the possible employment
of all labor whose efficiency is below the standard of
those entitled to the fixed wage,” (7)

and any plan for the setting of & minimm wage must be

based upon a statistiosl estimate of the number of‘thboq

who under the regulation would be forced to receive state
support because their production power was not great

enough for them to demand the minimum wage. (8)

T8y 7T Taughlln, The Tlsssnts 7 ToITEIsaT B
» PP -

Hew York, American BOOK (10ss 1

4] .

5ee also Brief and Arguments for Plaintiffs in Error,
Supreme 0oUFE BT TWe UnTfed TEatss, DGToBeT Term To 4.
los BO7. Stetler v. O'Hara, and Simpson ve 0'Hara,p.ll.

(6) J«L. Laughlin, Labor and Wages, pamphlet number 4,
¥ashington, Robeérts, 1020, Ps 18¢ :

(7) Brief and Argument for Plaintiff in Errop, Stetler v.
n'Hara, ops 0it. pe 56, ,

(8) 4. Marshall, Principles of Noonomics, London, ¥ac¥illan,
1922, p. 715. e




Still another feature of this law insists that laber 'é
and capital derive their just share from the sale of
produced goods, a fdctor regulated by the law of supply
end demand on the market. S0 the inevitable conclusion
on the basis of this prineiple 15 thet the econowie
fallacy of minimum wage legialation
"is so obvious to thinking men that I need not presume
to demonstrate its error, = - - and that in any event,
political agitation and legisleation ean do 1ittle. The
forces governing the demand and supply of labor are

beyond the control of 1egialaa1on."(9¥
' The only hope for the poorly paid man or women is ;n
the inerease in the efficiency of production, in its
mathods and machines, (10)

This seme nttitude 1s o:prbaaod in the N.A.M. cone
vention in 19083, where 1%t was stated
"that the worker is subjeet to the inevitable operations
of the unrepealed and unrepealable law of demand and supply,
and the employer discharges fully his economic obligation
with the payment of the wage so determined." (11)

A further application of esconomic law demonstrating
the futility of governmental intervention is found in

the argument that

oy J .Is Taughlin, Labor and Tages, Pampnlet number B,

P
(10) Ibid., Number 2, pe 10s
{11) ﬁuoiod in A.G. Taylor, Ops gits, pe 45,
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~"due to the inevitable working of natural economic laws
= = the general enforcemont of a minimm wage in any in- .
dustry would hecescarily result in inerease in the price
of the product or wares in tho market. Such rise in prices
would increase the necessary cost of living, whish cost
is %o be the basis a2t which wminimum wage is maintained."(12)

"%aéh-oxplnngtion Theories

4 Tﬁé profé;aorzal thaaﬁy upon whieh these adherences to
econowic luw are based and the development of these theories
are slso a concern oi this gtudy. | .

_ During the 18th contury‘whan from the back ground éf the
ﬁewtqnian eance@t of natural law in the vhysical sciences
there arose the conaeptvot fundamental human rights as
natural rights in agreement with natural laws, thcrclq}lo'
afﬂﬁa in the field of economle or political sconomy as

it was then known a similiar group'of nétural laws which
were\stﬁtomenta of relationshins in the field of oconbﬁio
activity. Such e theory of natural law insisted upon a

general attitude of laissez-faire with vegard to all phases

of economic activity, lest interfersnce by paltt;oal power
should disrupt the natural course of avents. Am stated
above, this objection applied especially to any hte.-pv

to regulate the condition of the contract between employer
and employee, namely, the number of hours of work and the

amount of the wages.

{IT) Brief and Arpument Tor Plalntlfr in irror, otetler

Ve T, Ops Gltes Peo D%
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The natural laws violated by such legislation were laws
of wage explanation. ‘

Por a oonsidersble period of time the reputable ex-
planation of wage determination was the "subsistence '
theory”, basad on the Malthusian views in regard to the
growth of populetion. If wages rose ebove the natural
ware of bare subsistencs, the new rate incrsased the
supply of leborers and reduced wagda'ta the subsistence
levels If wages fell below the natural level, there
resulted 2 postponement of mnrr&sat and a falling off
in the birth rate, so that with the hhuu‘diminxahadAinbov
‘uﬁpply, weges were again forced up. |

But ns s factor in dotormining Y] }sten by rugulatlbﬁ
of the supply, the subsistence theory csme to be regarded
aé working too slowly, and there was an obvious need of
a theory of wages which would explain wages during e
shorter period of time, immediate, "market iagda', 28
distinet from the "natural wages™ toward which rates tended
vaguely throughout a long period of time, and which eme
phasiged the element of demand rather than that of supplye
50 there was formulated the wages-fund theory for the

explanation of present market wagai. considering
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primarily the factor of demand, supply being for the time
conatants According to this theory, wages are paid from

a fund set aside by capital for the purpose, and the wage
of ench man is the oquivnl@nt of the total wages-fund of

capital divided by the number of laborers.

Such & oombination as these two laws, then, bxplatuad
wages a8 dependent upon supply, showing how the supply
may rise and fall over long veriods of time, as depend-
ent upon demand as the demand fluctuates during shorter
periods, according to the amouwnt laid by for‘w-go payment .
But they 414 not tske into consideration variation within
the wage sosle at any given time. (13)

This explanation was left to a new theory, the dise-
counted marginal productivity theory of wages, most of
whose adherents take over the wages-fund theory and add
to it the explenation needed by saying that the individuval's
Vagalil ;

"approximetely the equivalent of the amount whieh he ean
subtract from the product of the group by withdrawing him
self from it." (14) ,

This one change is made in the wages fund theory also:
the wages~fund is considered to ﬁo derived from the laborers
share of the ssle of produce, this income continously re-
plenishing the wage sources Capital and labor are regarded
as receiving from this sale produce specifically in

TIZY G.i. Kleene, ProTit and "ages, ¥aovillian, New York,
1916 and 7, Hamilfton and L. ¥ay, The “ontrol of ;!!ie.
New York, NDoran 1983, for an explanation o es Be
(14) T.N. Carver, The "atribution of “eslth,New York, Mac-
#illan, 1904,ps 107 ]




proportion as they produce. The guav@nta; to both that
each 1s receiving the deserved share is the free compe-
tition of the cupléwors for labor, and the lsborers for
jobss If a leborer is paid less than he produces, his
smployer pookets an unearned surplus; this casuses other
amployora to compete 1& the field and bid for the services
of the laborers, this continues until the surplus is taken
up} and conversely if the laborer is paid more then he ‘
produces, his employer finds it unprofitable to keey nin,
and the laborer is forced to socept a wage corresponding
to his productivity, as an alternative to discharge. 30
wages are determined: a productivity wage because the
wage earner is paid according to whet he produces; a
marginal wage beoause the amount he produces is caloulated
theoretiocally by the margin of produce he adds by worke
ing or the margin he subtraocts by not working; a dise
cowmnted wage beecause tho'ogpitnliat is regarded 2g ponnincu
ing the right to subtract from the mnrgiﬁnl productive
wage the interest on the amount of that wage from tho.
time of the wage payment until the wage-fund is re-
plenished by the sale of the goods produced for this
Wages 4

The manner in which such theories of wng@s represent
a factor in the retardation of leglslation in sarifer

1
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times 1is easily aéon. In the days of close adheronéo

to Malthus' subsistence theory of wages under which miiory
vice, and femine were considered to be checking the
powerful force tending to ecause a growth in populaticn,
social laglslation was frowned upon beeause it would nllow,
early marriage and the survival of the children and would
finally produce even greater pressﬁro upon the means of a
subsistence and a greater supply of labor to lower even
further the wage amount. (15) ‘

When thia theory was supplemented by the wages fund,
in the minds of mahy there was a c¢lear conviction that
labor legislation was futile. The only possible way to
réise wages seemed to be that of inereasing the wages
fund, and if the wages of the poor were raised, they
would be so at the expense of the?other 1aborers; JdeSe
#11ll was real doleful about 1t: f '

"sinece therefore, the rate of wages which results from
competition distributes the whole wages~fund among the
whole laboring population, 1if the law or opinion suc~
ceeds in fixing wages above this rate some lnborers are
kept out of employment." (16)

Which simply means that if wages were set by political
enactment the fund would be divided among the few fortunate
and the excess group would be left with no wage at all,
{I8] T. Walthus, An Lssay on the Prinolple of Population,

Vol.l. Bk’-l.pp- 15=16. :
(16) J.5. Mill, Political Econo Bke2,0hell, Sccel,p.219,
8

Peoples kdItion, Quoted by Hichard T. Ely,Proceedi
of the first annual meeting of the American Assocl
Tor Labor Legislation. son, Wlisconsin, .

"Heonomlic Theory and Labor Legislation," pp. 6-17.
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Rieardo alse advocated the let alone poliey:
"Like all other contracts, wages should be left to the
be gontrolled by interfersnae of the legisiaturess (1)
fueh was the heritage then of sconomists of the present
eentury, and as presented in the data at the first of
this chapter it has quitc effectually yovvudnd.thq thinke
ing of contemporsry Eroups.

The strength of the appesls to the fnevitability of
natural law in the future 1is impossible to predict with
acouracys. vages are sometimes explained by other theories
than the productivity and wages-fund, That these theories
‘have besn of ‘tremedous importance in the past howevar
ecannot be doubted, especislly by those who have sought
remedisl legislation for social 111:. end who have seen
reflections of it in legislative halls and on judioial
benchess (18) Justice Harle in the New York tenement

house ¢case warned thet:

"Such govermmental interfersnce disturd the norma
sdguatmonta of social fabrie, and usually dersnge the
alloate and compliecated machinery of industry and cavse
8 sScore o 11e attempting the removal of one.” (19)

TT7T"ﬂi"I3"HI5EFHS?'TE"“FFIBEIEISE“”?‘F”I!§13=I”18853§i:

tondon, 1926, Ps OL

{(18) Richarda T. Ely » ﬂtta pe 24
(19) E£x parte Jaoob;,"gv ‘!f.'?.: 98. (1888)
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flow many justices in the future will be trained with
such economic beliefs as that of Justice Harle is purely
a speculative proposition but that many judges and
legislators, as well as many of their constituents, will
be sincere believers in these "dismal” theories may be
safely assumed from a glance at the economic texts in
use in Universities today. By far the great majoﬁtty‘
adhere to the productivity theory. (£0)

In summarizing the influence of economie thﬁorﬂea,
this further observation is perhaps in order.
Professorial theories themselves represent no effectual

barrier in the traditions of the great body of people,

oo Carver, The 'is ution of “ea aw »
Hac¥illan, 1904. pp. «181. : :
.L. Moore, Law of Y“ages, MacMillan, New York, 1911,
Pedds
JeB. Clark and P.H., Giddings, The Modern Distribution
Process, Boston, Uinn, 1888, Pp. BU=0bs
Jofinl Tates Clark, The Distribution of Wealth, New
York, HacMillan, 1B0OU, DPDs E=Se
A. Marshall, Principles of iconomics, London, Mac~
¥illan, 1927, pp. DOO=541.
P.%. Tausig, g&ﬁ?' and Capital, New York, Appleton,
1806, pe. 118, 4
H.%, Seager, Introduction to “conomics, New York,
Holt, 1908, p. E- %1 :
F.i. Petter, The Principles of iconomics, Wew York,
Century, lm p-—m-
G.A. Xleene, Profit and "ages, Yew York, Mac¥illan,
1915, Pe 184, :
J.L. Laughlin, The &lements of Political “conomy,
New York, American Nook Uo., B




to sooial legislation. They are adhered to, aside .
from those of academic inclinations sush as students
of oaanomlna.uhd justices of thi‘aenrt;. oh11 by those
who have a vested interest in the maintenance of the
sconomic status quO. %hon used as arguments {though

no doubt used in a1l sineerity), these theories are

in the nature of rationalizations, their effectiveness
upon the untrained legisldtor;: depending primarily not
upon such value as he is able to detect in the theories,
but rﬁther upon the fact that they remove the focus of
attention from the humane quoséibn‘nt yhothar sctual
conditions demand ramndial‘lcgtalstion,‘so the "eternmally
moot” point of whether labor is deriving its fust shave

from capital.



The Tradition of Individualism

Throughout the publications of employer, ompléyoe,
and court groupe in discussion of social legislation of
every type there is a continuous insistence upon ine
dividual rights as opposed to societal rights. This
is the tradition of individuvalism. OSocial legislation
embodies a recognition of a right of political control
over many details of social interaction and a sense of
social responsibility for social maladjustments, & point
of view in complete opposition te that tradition of
individualism which insists upon extreme individual
politico-economic rights and which regards the 1ndi§1dunl
as capable of self-direction. In more explicit terms this
tradition might be expressed somewhat as follows: there
are certain fundamental rights arising from the nature
of thingse. One of these natural rights is the liberty of
the individual to conduct himself and his affairs’ in such
manner s he personally desires as long as he does not
infringe upon the rights of other individuals to the same
manner of conduct. These rights exist in the very nature
of things and have been guarranteed to the individual by

the constitution. Since every individual 1s possessed

«18«
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of equal rights under this constitutional guarantee, all
have equal opportunity to succeed in the competitive
economic struggle and any failure to succeed under these
conditions of”equal opportunity is attributable only to
the individual's failure to capitalize on his opportuni-
ties, for his affaira‘are entirely a matter within his
own control, his success dopending.maroly upon the ex-.
ercise of his own powers of free will under these conditions
of equal right and opportunity.

The rollowing chapter will present the evidence of
the existence of this tradition in the eulture of our
group and show how this is applied to soceial legislation
and so far as possible to minimum wage legislation for
women. Many of the following Quotationé have no spooitie
reference to minimum wage legislation but refer in a
general way to social legislation or just to individual
rights, but as pointed out above minimum wage leginlngiﬂn
‘involves a principle of governmental restriction of :
individual rights direetly opposed to the traditional
freedom and gny.avidenco of the;exintence of the tradi-
tion is evidence of a factor opposing minimum wage control,

An analysis of the tradition of individualism as it is
found in the data reveals three separate elements or

constituent assumptions fundamental to it. These elements
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and their relation of each to social legislation in

the literature being analysed are: (a) there exists a
natural right to an individual liberty of conduct so far
as that conduct does not impinge upon the right of others,
and social legislation or minimum wage legislation
violates this right: (b) there is resident within the |
individual the free power of choice or self-determination
which would be destroyed by such legislation: and. (e¢)
under these conditions of equal right and free cholce
there is an equal opportunity for freedom of action,
making unnecessary the enactment of such legislation.

The data has been grouped according to these three elements.
The Natural Right to Individual Liberty

First of all there has bo@n an insistence upon the
part of employers, employees, and justices that there
is a natural right to liberty of conduct and that social
legislation is an unjust violation of this right. In

1oga1}terminology this right 1is termed a right to free-

dom of contract. Reprosen@ative of this attitude of the
employer groups many references in the minutes of the
proceedings of the annual meetings of the Mational
Association of Manufacturers. y

As early as 1903, soon after the orgsanization of the

association, it was declared in their principles that
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"employers must be free to employ their work people at
wages mutually satisfactory, without interference or
dictation on the part of individuals or organizations
not directly party to such contracts.” (1)

The right to do this was regarded as one of the most
gsacred and fundamental of American liborty; (2)

" The Declaration of Independence and the Constitutbon
of this country are constructed on one fundamental or
foundation principle, which is that the individual has
the right to live his own life, to manage his own aflairs
and Tollow the dictates of his own judgement and con-
science without the interference either by others individual
or by government so long as he does not trespass or the
same rights of others." (3)

The year of greatest activity in minimum wage legls-
lation (1913) brought forth a similiar insistence upon
the belief that

"the sanctity of property must not be invaded. The
inherent nobility of the right to labor must never be
impalred.

The fundamental privilege of a citizen to follow a
lawful calling, without molestation, must never be
abandoned." (43

President Mason in his annual address in 19221 ex-

pressed full faith in these rights.

(IV A.G. Taylor, Labor Pollcles of the National WManufacturers
Association, Urbana, University of Ililinois, 1028, p.o8.
Proceedings of the National Association of Manufacturers,
New York, 1906, p. 14. ( to be cited as N.A.M. hereafter)

(2) Tayl@r, OP. _0_1_2_0’ Pe 36.

(3) N.A.M., TDO5, p. 45,
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"Fundamentally, thoses declarations have constantly
blazed the path for every sturdy and righteous proponent
of the inherent human right of each individual Ameriecan
citizen lawfully %o do business or earn a livélihood
without let or hindrance by shy other citizen or organ-
ization. Indeed, the course of national events and the
trend of economic balance, during and since the recent
war, have agalin and again evidenced the true worth and
fairness of these principles, in advocacy of which wse
have never wavered and which we never will cease to
steadfastly to uphold. It is timely, therefore, that
on this occasion we should as good Americans, once again
re-indorse snd freshly dedicatc to these prinoiploa ali
our energlies and resources." (8) .

This spirit has characterized the fight of the National
Association of Manufacturers against practically every
type of legislation which embodies a recognition of the
right of govermmental control.

In the American Federation of Labor a large group of
which Samuel Gompers was the chilef representative has
taken a similiar stand in relation to governmental inter-
vention. An analysis of the proceedings of their annual
conventions, and of the publications, especially those of
Mr. Gompers reveals but one diffe ence in their attitude
toward governmental intervention in economiec relation-
shipse This difference is an insistence that the labor=

ing groups be guaranteed the right to organize for their

«AsMey s Do B
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own protection and that there be enacted beneficial leg-
islation for those groups.whoaa peculiarity of position
makes self-protection impdsaiblo. Gompers wrote in
1919
"labor seeks legislation from the hands of government
for such purposes only as the individual or groups of
workers can not effect for themselves, and for the
freedom and right to exerecise their normal activities
in the industrial and social struggle for the protection
end promotion of their rights and interests and for the
accomplishment of their highest and best ideals." (6)
Except with respect to legislation of this type the
attitude of the majority group as expressed in the
proceedings of their meetings has been a negative one
where such legislation would limit the "natural rights"
of citizens.
They, rather, prefer economic action
"by which they can strengthen their economic position
until it will control the politicsl field, and thereby
: place labor in full possession of its inherent rights.” (7)
And so they insist as has the Mational Association of
Manufacturers upon & striet adherence to *»2 natural and

inherent rights of men.

18) Samuel Gompers, Labor and the Common Wellare, New
York, Dutton, m, De “0
(7) Proceedings of the Annual Convention of the American
“Federation of Labor, 1902, Ds p o be oite
as A.P. of L. hereafter.)
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"  There must in justice be no law, formulated by‘judgo
or lawmaker which ean deprive a wage worker of his own
exclusive ownership, of himself, or in other words, of
those rights over his own labor-power whiech is guaranteed
by the constitution and the concepts of 11bertz implied
in the fundamental principles of our Republie. (gg
But it 1s to the courts especially thaﬁ the attention

must be turned for expressions of this concept that social
legislation violates a fundamental natural right. It was
upon the traditional belief thet there was such 2 right
over and above the law, a natural, inalienable one, that
Marshall founded his decision in Marbury v. Madison (9)
a decision which marked the beginning of a long line of
precedents for court annulment of legislative acts.

“gviving this natural rights concept in his dissent from
the Slaughter House ease (10), Justice Field on the
Supreme Court bench set the model for many decisions in
the next fifty years adverse to social legislation on

the ground that it contravened the natural rights of men.

This attitude of Justice Field toward certain regulatory
legislation is best expressed in a later cose (1883) in
which his opinion had become a concurring one rather

than a dissent.

(B8] Gompers, Ops Clt., De GO

(9) 1 Cranch, I37. (1803) This case concerned the power
of the vceeretary of State of the United States to
issve a mandamus.

(10) 16 Wallace, 36+ This case was concerned with the power
of a eity to grant a monoply, (1872).



"As in our intercourse with our fellow-men certain
principles of morality are assumed to exist, without
which society would be impossibla, so certain inherent
rights lie at the foundation of all action, and upon
a recognition of them alone can free institutions be
maintained. These inherent rights habve never been more
happily expressed than in the Declaration of Independence,
that new evangel of liberty to the people: - - - . Among
these inalienable rights as proclaimed in that great doe-
ument, is the right of men to pursuwe their happiness, by
which is meant the right to pursuve any lawful business
or voeation, in any manner not inconsistent with ths
equal rights of others which may increase their prosperity
or develop their faculties so as to give to them their
highest enjoyment." (11)

He then quotes Adam Smith

"The property which every man has in his own labor as
it iz the original foundation of all other property so
it is the most sacred and inviolate. The pnatrimony of
the poor man lies in the strength and dexterity of his
hands, and to hinder him from employing this strength and
dexterity in what manner he thinks proper without injury
to his neighbors, is a plain violation of this most sacred
property. 4t is a manifest encroachment upon the just
liberty both of the workman, and those who might be dis-
poscd to employ hime. As it hinders the one from working
at what he thinks proper, so it hinders the others from
employing whom they think proper. To judge whether he
is fit to be employed, may surely be trusted to the dis-
cretion of the employers whose interest it so much concerns.
The affected anxiety of the lawe-giver lest they should
employ an improper person, is evidently as impertinent
as it is oppressive." (12)

Two yeard later (1885) this same traditional concept

of a natural right is found in the opinion of Justice

Earle in the tenement house labor case, the first de-
cision of importance related to labor legislation. Judge

Earle charscterizes this type of legislation as

cSes TH0:

(12) Adam Smith, An Inquiry into the Mature and Causes
: of Wealth of NaE?ona. Vol.l., Oxford, 1880, p. 128.




-26-

"infringements upon mans' fundamental right of liberty."(13)

The term freedom of contract had not yet been expressed

but was found in a case the following year (1886). The
decision in the ease deeclared an act of the Pennsylvania
legislature, which attempted to regulate the methods of
wage payncné in ifon mills,

"unconstitutional and void, inasmuch as by them an attempt
‘'has been made by the legislature to do what, in this
country, cannot be done; that is, prevent persons who are
sui juris from making their own contr-cts. he ac 8
an Infringement alike of the rights of the employer and
the employee. Iore than this, it s an insulting attempt
to put the laborer under a legislative tutelage, which

is not only degrading to his manhood, but subversive of
his rights as a citizen of the United States, he may sell
his labor for what he thinks best, whether money or goods,
Just as his employer may sell his iron or e¢osl; and any
and svery law that proposes to prevent him from so doing
is an infringement of his constitutional priveleges, and
consequently vieious and void." (14)

‘n 1904 another case concerning the resulation of
methods of wage payments in another state reflected the
same belief that every man has a "natural inalienable
right of acquiring, possessing and protecting property."
(15}

Attempted regulations of the number of hours of work

at first met with this same barrier that all men have

mT In re 330053, 98 ﬂoYo’ gB, 166- ”:555, !EI. case

was concerned with the power of the legislature
to regulate the manuf-cture of tobacco products.
in tenement hovses. The law aimed to stop sweat
shop labor.

(14) Godcharles v. Wigeman, 6 Atl. 354,356. (1886) This
case concerned the power of the Pennsylvania State
legislature to regulate the method of wage payment
in the coal industry.
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certain inherent and inalienable rights. (16)

"The right to make contracts is an inherent and
inalienable one." (17)

And this enQotment attempting to regulate hours of
work was

" a purely arbitrary restriction upon the fundamental
rights of the citizen." (18)

This concept has persisted, though slowly modified
in spirit and strength, to the present time. Assuming
the reality of this natural right, Justice Pitney said
in 1915

"Included in the right of personal liberty and the
right of private property partaking of the nature of
each - is the right to make contracts for the acquisi-
tion of property. Chief among such contracts is that
of personal employment, by which labor and other services
are exchanged for money or other forms of property. If
this right be struek down or arbitrarily interfered with,
there is a substantial im-pairment of liberty in the
long-es-ablished constitutional sense. <%he right is as
essential to the laborer as té the capitalist, to the
poor as to the rich; for the vast majority of persons
have no other honest way to begin to acquire property,
gave by working for money." (19)

TIB] State v, WMissourl Tle and Timber CoO., B0 S.We.,

s . )
(16) Ritechie v. People, 40 N.E., 454,457. (1895)
17) Ivid.
18) IBId, See also: Lochner v. New York, 168 U.S.,

45, 57 (1905); In re Morgan, 26 Col., 415 (1899)
(19) Coppage v. Kansas, 200 U.g., 1, 14. (1915)




One of the most recent manifestations of this spirit
in the courts has been the minimum wage case of Washington
D.Ce This act was declared unconstitutional as a viol-

ation of the guarantee of the rights of liberty guaranteed

by the 5th amendment to the constitution. Not only is
it conceived that the power of the state to limit these
natural rights to "freedom of action" greatly limited,
but the state

" Is in nothing more essentially interested than, in
Ehe pro%;ggion of every individual's private rightn. -

The above references show unmistakably the existence
of a belief in certain natural rights which are contrav-

ened by a program of social legislation.

The Power of Self-determination

The second element in the tradition of individualism,
namely, that there exists not only the individual right
to a freedom of action but also the individual power éo
direct that action, power expressed in such terms as
free will,»seifodiroction, aelr~raliance,fetc, is 2

equally manifostAin the writings of “hose orgenizations

TEBT’Adkins V. Children's HospitaI, 261 ﬁ.s., 525,
B46. (1023) This is a quotation from Blackstono.
See W.D. Lewis, Blackstone's Commentaries, Vol. 1,
Philadelphia, 1853, De 139.




whose beliefs are cited above. The citations are,
however, not so numerous. The evidence of the existence
of this element of the tradition consists of the assum~
ptions of thosc whose writings are the data for this
study that with the right to perform e euréiin qot‘gﬁon
the fpeediom or Opcrtun;ty to perform thut‘net. Sueh
freedom or oportunity of performance necessarily entalls
not only this right but also an 1ndiv1§ua1 power to act
under this righﬁ.fféﬁ% inference is unaveoidable, then
that if the individual assumes that with the right.¢o¢l
freo&on of aetion, hg nlaovnssumes the power of.gbpolgto
1nd1v1du;1 contxcl. . .:
There are some explicit statements of this second
element of the tradition found in the litorathro of the
National Association of Manufacturers. President Edger-
ton of that organization in 1925 saild: e n
"All men sre equally endowed by their Creator with free

wills and with the abstract right and power of choice."(21)

This identical spirit pervades the utterances of the
speakers before tho}auncoiution. They regard the effects
of the ensctment of regulatory legislation very muqh in
the same way it was regarded editorially by the North

American Review in }866:

!EI, Tﬂylﬂr’ _02¢ .?._"_E," Pe 4T,
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"It would not comport with our notions of liberty,
nor should we deem it wise, or even expedient, for any
govermment to interfere with the pshere of individual
effort or duty, and deprive men of the needful disecipline
of self control or self-direction, by prescribing the
terms or conditions upon which they may dispose of their
own labor; - - = " (22) ' '

Or as it is expressed by a-repreaantaﬁivo of an employer
groups more recently:

: "over legislation dulls the spirit of independence;
"destroys that self-reliance without which slef-respect
languishes, dies." (23)

My, Emery of the N.A.M. in 1920 expressed the belief
that

"the undue and improper interference of government
breaks down the very thing that a free society hopes
to establish and stimulate- self-reliance, initiative,
independente of though and action. Strong men make a
strong state. The quality of the individual makes the
quality of the republie. To create a sense of de=-
pendence and reliance upon the govermnment saps the
foundation of individual independence and initiative,
tends toward the creation of that condition of erumbling
society displayed in the German empire - a body of men
d~veloped by the state, and not a state developed by its
men."” (24) :

This spirit is one very similiar to one found in the

122 "Hours of Labor," North American Review, see Ll.
Janumry 1866, p. 108. .

(23) Resolved that +he Proposed Pwentieth Amendment
§2_§§%Igonnfifuflon of the United States Should

) Ted. A Debate: affirmative, O:R.LOove=

Joy; negative, C.S.Thomas. Reprinted from the
Proceedings of the National Conference of Social
Work for the National Child Labor Committee, New
Yarjk’ IMQ 430 ; j

(24) NeAsMo 1920, Poe 272.
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organization in 1906

"I have said that it is the innate characteristics to
do and to excell. With us self responsibility is en-
forced and individual initiative is encouraged to the
uttermost. There is no despotism-no rule of forece
controlling the activities of the individual. Nedither
is there any enervating paternalism stealing from the
worthy and’ rewarding the unworthy." (25)

The evidence of the existence of a beliot in this
power of self-direction in the literature of the
American Federation of Labor is as pointed eut above
by inference from their assumption that with the right
to perform an act goes the equal opportunity or freedom
to perform that act. This equal opportunity they do not
believe exists except under organization of those with
like interests. This attitude will be taken up later
under the discussion of the traditional belief in equal
opportunity.

For the most part the evidence in the court opinions
of » belief in the power of self-direction is by simi-
liar inference. There are one or two expressions of
the tradition, however, which can be presented here.
Otherwiée the evidence of the existence of this seecond
element will be presented under the section devoted to
the traditional belief in equality of opportunity.

This belief in free will is expressed plainly in

1857 . K. M., 100G, ps I3.



32~

Coppage ve. Kansas in which the court looks upon a man
discharged for belonging to a union as "an employee at
will and a man of full age and understanding." (26)

In Godcharles v. Wigeman the court declares the act
not only a violation of right but
"More than this it is an insulting attempt to put the
laborers under n legislative tutelage, which is degradiug
to his manhood." (27)

Equal Opportunity for “conomic Success

The literature used as data provides humarous re~
ferences to illustrate the existence of a belief in
equal opportunity or freedom of action arising from
the natural right and the individuval power to act. In
the language of the ordinary citizen the concept of men
as possessing equal freedom of action is expreauod by

the term equal opportunity. The legal concept i1s one of

freedom as arising from the coordinated right and power

to the act. There is sometimes sdded the idea that
potentially equal abilities are made practically equal by
"free and universal education, that the door of opporﬁunity

and the ladder to leadership ahould be free for avory
generation, to every boy and girl." (28)

side p ’ > )
(27) 6 Atl., 354, 356. (1886)
(28) Address of President Hoover on the Occasion of the
—gzlebration of the One Bundred and S
vorsa of the Battlie of King's Mountain, October
+ Washington, Government Printing Office,
1950’ Pe =3
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President Edgerton of the N.A.M. in the national
convention in 1926 referred to the bibical parable of
the talents and by analogy likened the equal opportunities
to those in this country. (29)

From the very beginning there has been this 1nni§tonoo
that freedom or equality of opportunity was a reality. A
committee reporting to the Massachusetts legislature in
1845 on the advisability of the control of hours of work
reflects the traditional belief in equal opportunity as
it was applied to social legislation and which helped
delay effestual enactments of this sort for half a
century. The report read in part:

"Labor in Massachusetts is a very different commodity
from what it is in foreign countries. Here labor is on
an equality with capital, and indeed controls it, and so
it ever will be while free education and free constitu~
tions exist. - - - Labor is intelligent enough to make
its own bargains, and look out for its own interests
without interference from us; and your committee want
ne better proof to convinece them that Massachusetts men
and Massachusetts women who appeared in support of this
petition, before this committee." (30)

Coming down to the present President Hoover in an
address in the fall of 1930 exrressed the element of

the tradition of individualism which insists upon the

(30) John R. Commons, Documenta;i History of American
Industrial Sociefy, Vole. V11, Cleveland, A.He
Glark Co., 1910,

mﬂylor’ g‘Eo cite, 43,
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the superfluity of social legislation:

"¥e hold that all men are ereated equal, that they are
equal before the law, and that they should be safe guarded
in liberty and, as we express it latterly, in equality
of opportunity to every individual that he may achieve
for himself and for the community the best to which his
character, his ability, and his ambition entitles him.”

"In the large sense we have maintained open the channels
of opportunity, constantly refreshing the leadership of
the nation by men of lowly beginnings. We have no class
or caste or aristocracy whose privilege limits the hopes
and opportunities of our people. Seisnce and eduecation
have been spread until they are the universal tools of
the common man.” (31)

The A.F. of L. group represented by Mr. Gompers be-
1ieves that this freedom or equality of opportunity can
exist under the present economic system if labor is
guaranteed the right to organize, while the N.A.M. be-
lieves that equal opportunity for ail e¢an exist only under
the conditions of 'open shop'e. (32) This is not our
concern here, the fact of interest is that they make the
point and act upon it that under one condition or the
other equality of opportunity does exist and hence gowern-
mental legislation besides being a violation of natural
rights and a legislative tutelage subservient of manhood,
is entirely unrequired, superfluous.

The A.F. of L., puts it as follows:

"orgenization gives the workers freedom, choice,
jndividuality. Organization enables them to protect

themselves, to solve their own difficulties and to order
their own iivoa." (33)

(314dTFess of President Noover, Op. Cit.
(32) HedAoMay 1920. po 11;.
(33) A.F.of L. report of the Executive Council, 1914, p. 16.
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There are many references in court opinions illus-
trating the existence of a belief in freedom of action,
implying beaides‘the right the power to act. The court
in the case of the Missouri Tie and Timber Company, whieh
concerned the regulation of the method of wag§ payiont.
refused to recognize an inequality of bargaining power

between the two paréios econcerned, employer and employee. (34)

*na ¢ase regurd.ng the right to keep a companj store

4
£

the 6§1nion stated that

i : :

"$heoreticall; there is no inferior class other than
that of those degraded by crime or other vicious in-
dulgences of the passions, among our citizens. Those
who are entitled to exercise the elective franchise are
deemed equals before the law, and it is not admissable
to arbitrarily brand, by statute, one class of them,
without reference to and wholly unrespective of their
actual good or bad bebavior, as too unserupulous and
the other class as too imbecile or timid and weak, to
exercise that freedom in contraoting which is allowed
to all other." (35)

In the earlier cases regarding the regulation of hours
of work the court held that "all men are free and independent.”
(36) And bakers were assumed to be as other men

"able to assert their rights and care for themselves with

out the protecting arm of the state, 1nterfer1ng with
their independence of judgement and aotiqn. (3?)

(34) 80 8.W., §55 (1907)

(35) Frorer v. People, 31 Nelsy 395, 399. (1892)
(36) Ritehie v. People, 40 N.E., 454, 457. (1895)
(37) Lochner v. New York, 168 U.S., 45, 57. (1905)
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In Coppage v.-Kanaaa the eourt considered a case which
concerned a state act making it a misdemeanor to require
a person to be or not to be a member of a union found
nothing to show that the eﬂe 8o disoriminated against was

"sub ject to the least pressure or influence or ‘that. he
was not a free agent in all respects competent, and at
liberty to choose what was best from the standpoint of
his own interests.

He may select not only his employer but also his
associated, he 1s at liberty to refuse to continue to
serve one who has in his employe a person or an association
of persons, nbjectionable to him." (38)

In one of the more rocent cases the assumption that
there was absolute freedom anfl equality of opportunity
has been somewhat modified but tho substanco amounts to
the same conclusion as far as it offects aooial legislation:
"Phere is of course, no auoh thing as absolute freedom
of contract. It is subject tec a great variety of restraints.
But freedom of contract is, nevertheless the general rule
and restraint the exception, and the exercise of legislative
auvthority to abridge it ¢an be justified only by the ex-
istance of exceptional c¢ircumstance-~ whether these cipr- —
cumstances exist in the present case constitutes the quostlun’
to be answered. (39) ‘
In summary, the 1nd1vidualist10 tradition as it is found
expressed in the literature of these thres representatives
grdupa referred to above is as follows: (a) There is a
natural right to liborﬁi of conduet and (b) the individual

is possessed of the power of choice and self determination;

(38 236 U.S., 1, 8, (1915)
Adkins v. childrﬂn'ﬂﬂ HOBpitﬂlp 261 U.S., 585, 546.

(1923)

-



(e) under this right and possessed of this power there
is an equal opportunity given to every individual for
economic success. Social legislation is a violation

of this natural right and tends to be destructive of the
initistive and manhood of those for whose benefit it

is enacted, merely encouraging their lack of exercise

of power and will given to them as to all others.

The Development of the Individualistie Tradition

In traeing the deﬁelopment of the tradition of
individualism it will prove expeditious to trgoo the
development and addition of each of the several qlomontn
of the tradition. DBefore doing so, howeior, one of these
elements must be broken down into two parts. The first
element, that tﬁere is natural humah right to an
individual liberty of oonduct'raally embodlies two parts
‘which when considered iistorically must be studied epart.
Historically this tradition was fifat en assumption 6!
a fundamental human right to a liberty of conduect, un-
rationalized and unexplained as to origin. Later fhero
was added to it the natural ooncept,.under which this
right was conceived of as being a naturalrright; 1. e,
arising ffom the nature of things. The four elements

of the tradition, then, are: (a) there is a fundamental

-3 =



human right to ﬁtbcvté of conduot; (b) this 1s a

natural right; (o) the individual is pessessed of a
power of free will or self-determination; and (4)

under thess conditions of natural right and self
direction there is egual opportunity for success in

the economle struggle. :
_ In an attempt to desoribe the origin and develop=-
mant of this tradition of individualism ;o clearly

8 part of our nationel pattern of ideas and to show

the addition of its several elements it will be well

to follow Cooley's Adfietum that

"to assume that there was a beginning to this individuale-
ism is fallascious. There is no baginnlng. - = « There

is always continuity with the past.” (40)

end his further advice regarding the development that

"we cannot <eacribe the development by a special chain

of causes, specifically; but rather, if explanations are
essential we must explain outoomes a2 the growth of a
reciprocating whole of processes, at which thiz special
trafn of causes is o mere incident." (41) R

Several of the more outatunding links in this special

chain of causes are gilven bj Pound in his deseription of
this tradition which he calls the "Spirit of the Common
Law.® jAmong these canuses sre: {(a) An original substratum
of Garmanic tradition; (b) Puritaniasm; (o) The contest
hetweon the courts and the erown in the seventeenth
eentury; (d) the eighteenth century political ideas; and

{(e) the conditions of the Ameriecan frontier ooumuniticao(ia)

T40) C.H. Cooley, 306!'!"?@ooeas.ﬁsw*?ofk. Teribner and
sons, 1918, P. 4G
(41) nﬂ.ﬁ‘ Ps 49.
(42) Rosene Pound, The op wslones, Noston,
lﬁﬁlz vpe 1415, his 1::!
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The Substratum of Germaniec “radition

Underlyingvthis individualistiec tradition is the
old Gerﬁanio tribal concept‘that there were certain
fundamental rights to a liberty of conduct. This _
right was not given a rational explanation as to origin
such as we find lster in the natural‘law eoncepts of the
18th ecsntury but was simply a right;or liberty tradition-
ally maintained and unquestioned. Under this concept
the law was looked upon as having as its purpose only
the maintenance of peaco-and of the assurance that
agreements were c¢arried out. Above and beyond this
insistence the law had no concern, and the individual
of mature age had to take care of himself and his interests.
If the 1nd1viﬁua1 made a bad bargain, was cheated, it was
his due. He had no one but himself to blame and the law
insisted that he carry out the agreement of such bargains

"to the letter.

"If he could not guard his own interests he must not ask
the courts which were only keeping peace to do so for him

-~ = &« When he acted he was held to have acted at his

own risk with his eyes open, and he must abide the appoint-
ed consequences. (43)

In fact, any attempt on the part of sovereign authority

to aiceed this 1limit of the maintenance of peace was

'('4'37 hid!, Pe 19.
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regarded as a violation of this fundamental right to liberty
of conduet, a right which arose above any will of the
sovereign.

Puritanism

This individvalistic’ tradition which insisted upon the
control as lying fundamentally in custom and not in eivil
power chafed unaer the arbitrary authority of the Roman
church in political and religious affairs, both in Germany
and England, previous to the ﬁhformation. Finally there
was a revolt. The renewed spirit of individual right
found expression especially in that body of thoﬁght and
custom known as Puritanism, and it was this renewal of
individualism which emphasized tl.e second element of the
tradition as we know it fioday: the belief in the individual
as a free moral agent.

This same element was found somewhat in the Germanie
tradition (as certainly none of these elements can be
separated as to development in a cmpletely distinet fashion
from the others), for it was the customary srgument of thiu
strioct German tradition that the individual must suffer
his own penalty as the "situation was produced by the parties
own folly and he must abide it." But it was in the
Puritanical thought that this concept of the individual
having complete control over himself and his affalrs

reached 1ts highest expression. Under this concept the
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She Individual sonseienss and the individual pewer of
choice and judgement were raised to the highest possible
plane. The assumption of a fundamental right to a liberty
of conduct varied not at 2ll from the early Germanie
tradition, but the new emphasis insisted that all con-‘
sequences arising from any aet depended upon the exertion
of the will. Under this concept the individual has the
power to make his own bargains but he must accept the
responsibiliiy attending thereto, and the liability con-
sequent upon his free choice. This is termed the "willing
covenant of conscious faith."”

The Courts and the Crown

The third factor in this train of development did not
sontributea new element of the individualistic tradition
but 1t did much to strengthen certain features of the
early Germanic tradition, especially with regard to the
right of the sovereign wiil to supersede the fundamental
rights of men. This factor is the struggle between the
English courts and the erown during the 17th century.

Simultaneously with the decline of the papal jurise
diction in political and religious matters arose mone

archial power as sovereign. Such arbitrary powers as had
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exercised by the Roman chruech were attempted at times by
these monarphs.v In England the attempts st such power were
met with stubborn resistance from the courts, which in-
iistod that the fundamental law setlimits to such auth-
ority and that any acts outside these traditional bound-
aries could not be countenanced. It was one of the chief
functions of the cdurts of this period to see to it that
these tradiﬁonal rights were not.impinged upon.

Eighteenth Century Political Idgaa

As mentioned above, this concept of a fundamental rxghe
which oould‘not be éisregnrded by the sovereign, coming
down to the English culture from the Teutonie tribes,
was not given a rational basis, the rights being traditionnlly
regarded as simply unquestionable. During the 18th century,
however, fhese rights were given an explanation as to origin
which yielded considerable in the way 6f solidarity to the
tradition;tor individvalism. This explanation was that
these fundamental rights were natural rights. This
constitutes the third element of the tradition of individual-
ism as it exists today.

Under the influence of the Newtonian concept of the
existence of a certain roiationah&p between the substances

of a material world which could be stated as natural laws,
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there arose in the writings of Locke, Grotius, and many

of thelr oontemporariea the explanation of social phenomena
by a similiar process. (44) The traditional political
rights were looked upon in & new light, as rights arising
from certain inherent moral gqualities in every individual
which could be discovered by the exercise of reason. Any
action by the government in violation of £heae rights in-
herent in the nature of man was regarded as an interference
with natural forces, pure folly, and wes furthermore the
viBlation of individual natural rights;

The American Developmont.of Individualism

Such was the tradition of individualism during the
period when the 13 colonies were drifting toward liberty
from England. A Traditional right was given the explanation
of natural very much as royal rights had earlier been given
the explanation of divine and in tho oxercise of this
individual right the person was regarded as having full
control of his capabilities and had to answer :orvnnw mis=-
steps or failurea.’ A similiar tradition existed in ecertain
parts of Europe, but it was agceptad in this country

probably with even greater enthusiasm than snywhere else,

(44) Mugo Gratius, The Rights of War end Peace, translated
by A.U. Campbell, Washington and Tondon, ¥.". Dunne,
1901.

John Locke, Of Civil Government and Toleration, Cassell
and Co., London, 1900. :




"The social and economic conditions of the Western
world were in the first place more favorable them in
Hurope for ite acceptances = - = Ameries was the land
of the pioneer, who had to rely for most of his success
uron his atvong right arm. (45) '

Theass frontier conditions disappearing steadily in the
Rast and existing continuously in a "farther Yest" to
the'eloaa of the 18th gentury furnished fertile ground for
the dovelopment of an exagge-ated individvaiism. It was
a country where wen tended to be a law unto themselves
and where very existence 4depanied upon the infividual's
ability to work out his own survival, Thove was little
or no formal controls The tone of 1t all was individual
relisnce. A

tinder these pionssr conditions in Ameriss there devele
oped the fourth slement of emphasis in the indivduslistie
tradition, namely, that there is egual oprortunity to
all men for soonomic success. The country was devoid
of those traditions of special privilegs and nobility
which permanantly stratified soociety in Euroﬁo. S0 the
"natural rights of English-men" hecame in America not only
natural but also equal rights before the lawe The entipe
emphasis becawme upon aquality. To guarantee that the
potential equal abilities of the indivMmle should become

145 Goodnow, Fad., ™he Imeriean Oonseption ST“ETBEFE;.’f
The Colver Lectures, pp. 7-33, 19186, Providence El.
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actual equalities, public education was developed, free
to all. And so the economie struggle, being greatly
emphasized by the industrial growth of the period, was
entered upon, according to this belief, with equal op-
portunity for suecess the heritage of every citizen.
There was an equal right before the law to liberty of
conduet; there was within the individual the power of
self-direction; and by a system of free schools the
potential abilities of each were made practically equal.

But this phenomenal devoloﬁmant under frontier condi-
tions of an individualistic tradition came to an end, the
frontier was pushed further away to final disappearance
and American society beceme more industrial. This
industrialization of the United States following elosely
upon that of England brought with it conditions harmful
to human health and safety. In the earlier years of the
industrial history those who found themselves in de-
pressing economic situations and who possessed strength
of character sufficient to demand a change for the

better could move to the frontier and homestead on their

land, =~ their own masters. But as the frontier was pushed

farther west and fewer and fewer were able to do this,
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there arose a demand for governmental intervention for
the protection of the 1esa~§owerfu1 from the rampant
individualism of the finanelally stronge. Such intere
vention today touches all the major fields of social
relationships. From the very first these attempts to
control the relations of men by legislative action ﬁal
met with the objeection that such legislation is a viola~
tion of the tradition of individuval liberty and moral
responsibility. The existence of this tradition in the
culture pattern of the United States 1s unmlstakably
shown by the data presented above. The tradition that
there is a natural right to liberty of conduct gives
rige to the pdint of view that minimum wage legislation
for women is a violation of the inherent rights of men.
The beleif that there is a power of free-will in the
individval results in an insistence that sueh legislation
is destruective of strength of character. And the
tradition of equal opportunity supports the contention
that such legislation is not essential for the guvarran-

tee of success in economic life.



The Htrueture of the Government

Two rhbtors atand out ss retarding elements in the leg-
islative history of minimum wage lagislation for women.
They arise from certsin structural features of the political
organization of the United Btates. The two festures of
this structurs which have tended to retard sooial legiae
lation of any sort are: (e) the existence of 40 separate
jurisdictions, all of whioh have bean granted the exe
clusive power to legislete in such mattars but none of
which have the power to create tapiff walls o maintain
the standard set up by such legislation; (1) and (b)
the system of check and halance of powar by whioch courts
are enabled to nulify the enactments of legislators.

The Pedeprated Form of Government

The first of these structural characteristios of the

prolitical institution, the existence of 40 separate
jurisdictions, repreacrts to the legislator a consider-

ation of ma jor importance.

oie ® Fﬂaaral‘Ebnii!tut:on{%*!ho
not dalogatud to te United States by the conotttutlon
nor prohibited by it to the Stetes, arve reuorvod to
the States respectively or to the people.”

Article 1, Sece. 103 "F gtate without the scon~
sont of iho Gén ?ny any inporia or "uties or

EXports « « -
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By the tenth amendment to the constitution those
rights not speeifically assigned to congress are
reserved to the variQua states. Among éuch rights belong-
ing to the states are those of complete jurisdiction in
purely internal mattera~(that»1s matters not concerned
with interstete traffic). Beonging in this class are
those legislative ona&tmants termed social legislation.
¥nile, however, to the States is guaranteed the pover -
to enact such legislation, the states may not create
tariff walls to protect financially the raised standard
of social welfare. (2)

Because there is no tariff protection it is feared
that those states enacting social legislation, be it
hour legislation, minimum wage or pension establishment,
will at once place thelr industries at a disadvantage in
interstate competition.  As early as 1847 there appesared
an indictment of the att?mﬁted regulation of hours of :

.work on this score.

(27 The oaérectness of the theory that such protection of
standards is essentisl for their maintenance is not
a concern here, but that the theory exists is assumed.
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"Again 1t should be considered that the manufacturing
establishments in this state must run as many hours as
similiar establishments in other states, or they c¢annot
run at all without loss to their stock holders. Ifa
mill in Dover runs but ten hours, while in the sdjoining
town of South Berwiek, or in Lowell, or Saco, a similiar
mill runs twelve hours, it is evident that the latter
is reaping an advantage which must be ruinous to the
former. (3)

And a meeting of Pennsylvania manufacturers in 1848
concerned with the effects of a ten hour day in that
state resolved: |

"that the extensive and enterprising competition in the
various states of the Union, in producing coarse cotton
goods, has reduced the business to an estimated and small
profit, and that, whilst other manufacturing communities,
both in the free snd slave states, are untrameled in the
hours of their labor, would have a most destructive ten~
dency on a great growing and important branch ef industry,
conducive alike to the cmfort and prosperity of our
commonwealth. (4) :

In 1920 cotton manufacturers opposed hours of labor
legislation because

"they could not compete with the states which ran 54 to
60 hours, and in some places even 66 hours a week." (5)

(35 Quoted 1In J.H. COmmons nocumentagx'ﬂiaﬁo ol American

Industrial Society, Vol. » from the New Yor
Meekly Iribune for October 18, 1847, which had quoted
in turn from the Dover Enguirer for September 28, 1847.
(4) J.Re Commons, op. ¢it.; P. 2»
(5) Quoted in Practical Expsrience with the Work Teek of

fortv-eight hours or Less, heport #22 National in-
dustrial Conference Board, New York, 1920.
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The same argument is used against legislation for the
protection of child lasbor. (&) Socisl insurance plans
meet with this opposition somewhat as follows:

" that compulsory social insurance once inaugurated, will
cost vast sums needs no argument. Will New York obligate
itself to such expenditure, if Pennsylvania does not;
shall Texas stand aloof, while California assumes the
burden? In short if the nation be spotted by obstinste
states what about the dissdvantages *o the citizen in
compulsory social insurance ststes in competition with the
states that go on doing business without it. - - (7)

This argument is parbiculérly potent as it is applied
to minimum wege legislation. It was the first advanced
in the plea before the U.3. Supreme Court in the Oregon
minimum wage case:

"An artificisl discriminstion would be created as to any
particular occupation or industrv against the localities
with higher wages and in favor of those with a2 lower one.(8)

Not only would such a wage enactment penalize the already
existing industries, but it would also result in the ex- '
clusion of new industries, resulting in less taxsble

property and less employment. (9)

{8) 5.¥. Lindsey, "Unequal Laws an Impediment to Ohild
Labor Legislation,” Anndal of the Ameriesn Academy
of Political Science, vol. XikV, Ds 13
Neal L. Anderson, Child Legislation in the South,"
-Annals of the American Academy of Political Science,
mpi {glo
(7) J.E. Johnson, Social Insurance, New York, 1922, p. 8.
Report of Commission on ge Pensions, Annuities
and Insuvance.".The Commonwealth of Vass., Jgn. iafa.p.GOO_
(8) "Brrer End Arguments for Plaintiffs in Zrror," Stetler
ve O'Hara, ope clt., pe 57, :
(9) D.De Dayton, Miscussion."” Proceedings of the Minnesota
Academy of Social Seiences, Vol, Vi, pp. 120-1350.1018,
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The result is then that there are those legislators
who sincerely feel that 1f these certain social policies
which recognize the obligation of soeiety to intervene
in contractual ralations should be followsd, those a%:ﬁ.t '
having such a sense of qooinl vnuponaibtlity would be '
penalized in an econun&cAaonoe for their sympathetie
proces’ure. To many Ameriean business men the evils of
this atteck upon the economis stability of thelr own
states, sre of too serinus proportions to justify lege
islation on mere human1t£rian grounds.

With whatever sinserity the sbove argument may be
proposed as & rationalizaetion, as selfish defense re-
action, or as a sincere fear of state esonomic deflation
the fact remains that it does represent s basis for serious
consideration on the pert of state legislators. Obviously
the remedy for such a situation i1s to be found in wne
iformity of enuohmont.by the federal government. But the
obvious is not the simple solution.

The very bigneas of this federated political organe
tsation, with Ste lack of a well developed sceial Some
seiousness, and ite variety of conditions and naeds,
represents one of the most powwrtul barriers to soeial

legislation. And when these have been overcome there 1is
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the reserve force in opposition, an insistence upon
states rights, in legislative halls and judiecial chambers.
The United States as a soecial organization has grown
far past the dimensions characterizing ths pfimary face-
to-face groups of primative society. These factors in
the training and daily associations of members of these
small groups, which developed a sense of social responsibility
and group consciousness, are lacking in modern society. (10)
Contracts between individuals rather than being intimate
and tending toward the development of a feeling of mutual
responeibllity are for the most part superficial, more or
less transitory, with the result that the individual, rather
than having the group interests uppermost in his mind has
tended to lose interest in the welfare of the organization.
He has lost that feeling that the group lossess are his
losses, their gains his gains, and theilr misfortunes and
maladjustments his concern.
Thig attitude of irresponsibility of the individual
member of our politiecal crganization is of ecourse of
ma jor importance as a cause of the unresponsiveness and
unadaptiveness of our political organization to the demands

for social legislation of a changing industrial society,

(I0) F.A. Bushee, Social Organization,New York, Holt, 1930,
C.H.Cooley, Social Organization.




but an equally potent cause of delay is the lack of
frea operation of those mediums of communication ghich
tend to mold social consciousness and result in a
greater flexibility of organization.

In the first »lace, those who are faced with the taek
of molding public sentiment throughtut the whole country
An thg interests of certain supposedly needed referms
of social conditions are faced with the tupendous expense
and problem of organization. It is with comparative ease
that an interested group c¢an arouse public sentiment
against an obvious violation of human considerations in
industry in one state, but when Federal legislation is
demanded, immediately a task 48 times as great from the
standpoint of cost and coordination is faced. Such
orgenization as this demands the highest type of exe
ecutive action and almost 1llimitaeble funds,

Kven if these are available, a second barrier presents
itself. Those mediums of communication which must be
depended upon for developing a sense of social respone-
sivility, the newspaper, the radio, ete., =re controlled
by a great extent by those financlal interests which are
vitaliy concerned with the maintenance of the present
gsoeial order, to assure them of continued économic super-
ioritye.

Though propoganda should be made offoetivo and a

social consciousness developed, federal legislation runs

against a new snag in the insistence upon




States rights. ¥inimum wage loglalsfion has never been
attenpted on a federal seale but a good 1llustration of what
such an attampt would meet with iz found in the ehild labor
legislation attempted for many yesars. Continously in con=-
gress durinf the days of dfibate there was an insistence upon
States rights. By the tenth amendment to the constitution

those rights not specifeally assigned to eongroou‘nrO‘r'-
served to the various statds. and all through American
political history there has been aa insistence upon the
part of some that this loginiutiun or that is in the sphere
of the atates and that any usdrpdtion of these powere by
the "ederal Government is a dangerous tendency toward autos-
eratic centralization.

- After each of the Child Labor Laws have heen passed, the
first forbidding the shipment in interstate traffic and the
~second taxing goods produced by ehild labor, the Supreme
Court declared them void because they contravened thie states
rights clause in the constitution. ,

In 1918 the opinion insisted upon these rights as: follows:

"in interpreting the constituion it must never be fore
gotten that the Nation 18 made up on states to which are
entrusted the powsrs of local govermnment - - -. To sustain
this statute would not be in o judgement a recognition of
the lawful exertion of congressional authority over inter
state commerce, but would sanction an invasion by the
federal power of the control of s matter purely local in its
character, and over whioch no suthority has been delegated to

Congress conferring the power to regulate commerce among the
statenss(1l)

!II, TRmmer Ve ﬁggoﬁfﬁf. P Y U-Eo’ Em)
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In 19281, chief Justice Taft wrote the opinion:

‘”grnnt the validity of.this law, and all that ﬁungﬁnlﬂ
would need to do, hereaftar in sesking to take over to

i

its control any one of the grieat nunber of subjlests of
public interest jurisdiction ef which the States have
never parted with, snd which are reserved to them by the
fenth imendment, would be to enseot a detniled measure of
complete regulstion of the subjeet and enforee it a
so0 ealled tax upon departures from it. 7To give sue
magic to the word "Tax" would be to breask down all
constitutional limitations uf the powsrs of Congress and
completaly wipe out the sovereignity of the States. (12)
in attempts at state enactment, then, social legislation
meets the objection of a resulting sconomie ﬂ!aadﬁantikb
and in attempts to equaligze this condition by federal
- enmctment there is an insistense upon state rights of
jurisdictions But even if legislative enactments 1s
scecomplished, either in the atate or federsl legislatures,
it runs afoul meny times of another festure of governe
ment peculiar to the United States and useful as an
explanatory prineciple when contrasting the amount of
soeial legislastion in furope and in the United Statas.
This feature is the power of the atate and federal
supreme courts to declare acte of the'legislgturo»veid.
The Power of the Courts

Tt is assumed in this study that in reality the céurtc

shegp MDOP TAX 088G




in declaring acts of legislative bodies invalid are
refladting the tradition of those groups from which

the personnel of the courts came,(1l3) 5till as there
exist in the courﬁa the tendency to follow precedents

of previous decisions and since the justices as a rule
represent the older traditions of a group, there ine
heres in the courts for a changing soclety, separate

and distinet from the force of the traditions whieh are
erystallized in their adversc opinions. The power: to
declare acts unconstitutional 1s in iteelf a factor
delaying the final effectiveness of soclal legislation
and especially of minimum wage legislation. The opinien
of the court may change to a favorable one during a
period of years as has occured with respect to enactments
designed to regulate the hours of work. (14)

TI3) ¥.H. Oooley, Constitutional Iimitationsy, Boston, Little,
Brown 1903. 509. ; :
Be Freund, Standards of American le
of Chicago, C 2 P s .
Noble State Bank v. Haskell, 219 U.S., 104,111.(19011)
J.R, Commons, dJ.B. Andrews, Principles of Labor Legis~
lation, New York, 1920, 25. This is Lllustrate
the data from court opinions in Chapter two above.
(14) This change has occured in the Illinoia courts which
in Ritehie v. People, 155 Ill., 98,(1895), was un=-
favorable to an eight hour day law for women. This
decision was reversed after 15 years in Ritchle v.
Wayman; 244, Ill., 509, (1910). This change also
occured in the New York Courts which in People v.
Williems, 189 N.¥Y., 131 was unfavoreble to the regu-
lation of night work. This decision was reversed
eight years later in People v. Charles Scheinler
Press, 214 N.Y., 395. There are many other examples
of this change.

_slation,Univiraity
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The log in change between the legislative body and the
court reviewing the acts of ﬁhat doijis the direet index
of the reality of this factor of court power as a force
in the retardation of wage logislatione

Minimum wage 1egialation was at first declared to be
e valid enactment by the decision of the Oregon Court (15)
and by a divided decision of the Federal Court (16).
Other state decisions were equally favorable (17),'but
in 1923 the District of Columbia minimum wage law was
declared unconstitutional by a 5-3 vote. (18) This }
attitude of the federal court toda& represents & barrier
to minimum wage legislation which only a changed person=-
nel with consequént new backgrounds of tradition and
belief as to what constitutes the public health safety
and morals, can remedy.

These two features of the political organization of
the United States, the federated form of government and
the power of judiecial review, have obviously retarded

minimum wage 1egislat16n for women. The appeal to the

TI5T Stetler v. O'Hara, 60 Ore., 519, Pac., 145 (1914) end
Simpson v. O'Hara, 70 Ore., 261 141 Pac., 158 (1914)

(16) Stetler v. O'Hara, 243 U.S., 629 (vote 4-4, Brandeis
not sitting.) (1917) _

(17) williams v. Evans 139 Minnesota, 32, 165 N.W., 495,
(vote 6-0) (1917) ,

(18) Adkins v. Children's Hospital, 261 U.S., 525. (1923)



i

economic security of the state is always a powerful ones
and the declision of the federal supreme court in the
Pistrict of Columbia minimum wage csse illustrates most
strongly the effectiveness of this factor in the Mzem‘

to control wages for womene
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Conclusion

There are certain factors which have retarded the
enactment and application of minimum wage legislation
for women. By anAaﬁalysis of 1itoraturo related to the
program of minimum wsge leglslation thergwere determined
four factors which exist 1n'the culture of the United
States as barrie?s to this type of legislation, Thﬁao
factors which stknd out ss important in the data analypad
are: (a) The classical economic tradition that relation=
ships in the field of economic behavior are determined by
immutable natural laws which must not be tampered with by
legislative programs; (b) the individuslistic tradition
that there is a natural right to liberty of oonduoe; that
every individual has the power of selfedetermination to
act under this right, and finally that given this right
and this power all have equal fréedom and opportunity in
the economic struggls; (65 the exisﬁéhco of 49 separqto
jurisdictions each having the power to establish a higher
wage standard but not possessing the power to protect that
standard by tariff regulations; and (d) the power of at§ﬁ0
and federal supreme courts to declare acts of the legis- .
latures invalid and eo cause continued reference to
traditions which in the body of the group might be lolins

effectiveness.
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