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i
THE PROBLEM

While the thought that eeonomie ills might be mollified by
prige-fixing is by no meens new, it hes come into particular prom-
inenoe during the Roosevelt sduinistration. The K. R. 4. was the
most embitious and thorough-going attempt to fix prices in substan-
tinlly all lines of industry snd commoree in the United Statess It
fell by resason of an adverse gourt deeision, slthough proponents of
prisc~fixing were ziven enscoursgement by the absence of anything in
the degision sgainst the econstitutionality of prise-~fixing as sueh.
Whatever the merits of such & law, it indicstes the direetion in
whieh legisletures tend to turn in their efforts to combet the
problems of cvoonomic maledjustment., The sontinued resort to dif-
ferent forms of priee~fixing during the 1980's shows the recurrent
legislative faith in & solution labelled either "regimentation® or
"necessary s oolal control", depending upon one's preferences.

This paper is ooncerned with but two aspeots of the prige-
fixing problem. First, its constitutional history under the due
process ¢lauses of the Federsl constitution. Seoondly, some current
State and Federal stetutes are named and their prineipal festures

explained. A table is given showing whieh of the states have some of



the better known laws.
The additional ouestion of whether suech laws be for good or
£11, or whether they have failed or succeeded in the accomplishment

of thelr prefessed objeotives, is studiously svoided.
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QONSTITUTIONALITY OF PRICE-FIXING STATUTES
EARLY DEVELOFMFNT

This seetion is intended as & comuentary upon the development
of that field of constitutional law dealing with the power of the
state to legislate coneerning the price faetor in private oontraets.
The development itself, from the stendpoint of sauthoritetive
enungiations of the lew by the United ftates Supreme Court, is found
in the digests of a number of oases, arrmnged eironologieally, and
nuntored oonsesutively, starting with the oase of Munn v. numm.‘

Fundementelly, the issucs evoked by govermment price~fixing ia
the Upited Stetes revolve sround the limitations imposed upon the
police power of the legislasture by the due proecess olauses of the Bth
and 14tk emenduents to the Federsl Constitution, limiting the Federsl
and State govermments respectivelys. This paper would go far afield to
atteupt, eategorioally, s definition of either "poliece power", or "due
prooess”. Dre Mott in his work "Due Process of Law" finds something
akin to due process appearing as early as 1037 i.D. in & feudal deecree
of Conred II, the Salie, Holy Romen Bperor who reignad from 102¢ to
1039, said deerce providing thet "no men shall be deprived of his fief,
whether held of the Emperor or of a demi-lord, but by the laws of the
fmpire and the judgment of his peers." The concept hus existed in
English lsw sinoec the Magna Charta of 1215, and was incorporated in one
forz or ancther in the imerican colonial charters. The early state
econstitutions contained safeguards that liberty should not be arbi-

T 1. Page 68, infra.



trarily interfered with. Some stetes made no mention of life or
property in this »nnuuaml in the words of Thomas M. Cooley,

"the term YDue process of law® has elso been held to be
synonymous with 'the law of the land' and to inelude not only
the right to 'a generel law, & law whioh hears before it
condexns, which prosgeeds upon inquiry, and renders judgment only
after trial,’' that is to say, a day in court, and a legally
onacted statute or constitutional provision, but also &
regognition of fundamental personel snd property rights and the
freedom of the individual from arbitrary and mar.ury
exaotions and restrictions in relation thereto.”

One thing is ocrtain concerning the constitutional system as

developed in this country, viz., thet the people in their constitutiomal

assenblics heve attempted to sot up a framework of govornment, and,
in addition, have denied to thelir legislatures the future power to
ennot oortain kinds of lawe, even though a future majority should
desire theme. +rotection of minority groups ag«inst the tyranny of e
majority was one salutery objeetives The people as oonstitutional
framere mistrusted themselves as legislstors, end, like Ulysscs of
old, had themselves lashed o the mast of oconstitutionel liritetions
in order to avoid the Sirens of legislative capriocec.

By the term "police power" is meant the power of the legislature
to met in the interests of publie safety, pesnce, health, morsls, sud,
more reoently, convenienee or nlﬁu.' If a law is ressonably
directed to one of these ends, and is free from arbitrary or espricious
characteristios, it will be sustained so far &8s the reguirenents of

due process are congerned, although the lemgth and eomplexity of the

decisions indicste that the actual determination of these propositions

1. ¥ott, Rodney L., Due frocess of law, p. 15

2. Constitutionsl Law, 4th id., pp 802~3

8. Separste opinions of Hughes, C.J., &nd Cardozo, J., in Qurter
ve. Carter Cosl Co.. 258 Usliy 238.
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88 they affeot partioular statutes is not as easily accomplished as
their bare assertion.

The ocases herein disoussed reveal the attitude of the U.35.
Supreme Court toward the concepts of police power and due process as
they affeot price~fixing legislation.in a field wherein there has
existed congiderable doubt as to the powsr of the leglslature to aot,

to-wit., in private sallings. 4s to publie esllings the law was

clear thet the legislature oould fix rates.” While the Court in the

Funn case upheld the Illinois statute fixing the rates applicable to
the grein elevators, it felt compelled to find an snalogy between them
end the publie eallings.

"In this conneotion it must also be borme in mind that, elthough
in 1874 there were in Chicagoe fourteen warehouses adapted to this
particular business, and ownsd by about thirty persons, nine
business fimme controlled thes, and that the prices charged and
regeived for storage were such as have been from year Lo year
agreed upon and established by the different elevatore or
warehousea in the City of Chiesgo, and whioh rates have been
annually publishsd in one or more newspapers printed in said eity,
in the month of January in saeh year, us the established rates
for the year then next ensuing such publicetion. Thus it is
apperent thaet all the elevating faeilities through which these
vast produetions 'of seven or eight great itates of the west' must
pass on the way 'to four or five of the States on the seashore'
may be & 'virtusl' monopoly.

"Under sueh oireumstances it is diffioult to see why, if the
com on eoarrier, or the miller, or the ferryzan, or the inakeeper,
or the wharfinger, or the baker, or the esrtman, or the haekney-
soaghman, pursues & public employmont and exercises 'a sort of
publie offiee,' these plaintiffs im error do not. They stand,
to use agein the langusge of thelir counsel, in the very 'gateway
of eommoree,' and tuke toll from all who pass. Their business
most oortainly 'tends to a common charge, and ia beoome s thing of
publis interest and use.' Ivery bushel of grain for its passsge
pays & toll, whioh ies & common cherge, and, therefore, sccording
to Lord Hale, every sueh warehouseman 'ought to be under publie
regulation, vis., that he . . take .but & reasonable toll.’
Certainly, if any business can ‘o clothed 'with & publie interest,

1. bBurdick, C.K., The Law of the Ameriesn Constitution, Sec. 272
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and cease to be juris priveti only,’ this has been. It may not

be made go by the operetion of the oo::aiituttoa of Illinois or

this statute, tut it is by the facts.

There was thus imbedded in the lew the coneept of "affected with
e pui:lio interest"”, s designation destined to serve as the line of
demareation betwemn thet group of eallings &8s to which the legislature
might and might not fix retes or priges. However, this is not to infer
that the opinion of Justioe “mite was dependent upon naked conceptes
rather then upon faots, as the opinion itself reveals.

Keither the Mumm, Budd, or Brass cases (numbered 1, 8, & 4 respect~
ivsly)g had oocasion to considcr the cuestion of ressonablencss, or
configeatory nature, of the rates fixed by the legislature. The nature
of this newer question is readily pereeptible, Granted that there is
& theoretical, or legal, taking of private property in the bare fixing
of a price, the sctusl loss to the parties affeoted may be nothing at
ali. In faot, they may stend to gain by the fixed price as oontrasted
with what they might heve realized under the opsretion of the market.
However, if the rate is fixed unrcasonably low, @so thet the price
recelved doss not pormit of profitable operation of the business, the
taking is aetuasl, and not merely theoretionl. This cuestion was met
in the Vinnesota cases (No. z)’ whieh established the requiremcnts for
noties and hearing to affeoted parties, and for judicial review on the
question of the reasonablencss, or oconfiscatory nmature, of the rate.
The Budd ocase, indecd, uppears to msuke & distinction between the case of
whether the rate is fixed by the logislature directly (as in the Funn

oase), or by a somission or edministrative agency (as in the Ninnesota

1. 52 U,8. 113. PP 181-2

2. Cuses numbered sonscoutively, starting at psge 68, infra.
S+ Do not eonfuse with Minnesota Rate Cases, 280 U.5. 362.



oages), Implying that the latter, but not the former, should be
subjeot to judieial review as to confiscatory nsture. But if the Sudd
ocase gtrayed, any doubte im the matter were seot et rest by the Reagan
sase (Hoes 8), whioh denied any suoh distinotion, required that any
fixed yate must be reagonable, und deelared thet the fuot of suoch
resesonablences was ons subjeot to judicial review.

in carly antiepricc-disoriminetion aot wee teotud and upheld in
the Central Lumber Coe u-@ (%0. 11). Hote that the offense required
not oply the feot of price disoriwinstion, but slso the intent thereby
to destroy vospetition. In this respeet the act is distinguisheble
fra the Einnosots aot deelarsd unconstitutional in the Feirmoat
Orommory Case (Bo. 26)s The cuestion of the neesssity of such intent,
snd the effeet of presunptions conoerning 1t, are further deelt with
in the onse of Urest Atlantis & Peoifie Tee Uo, v, Enimx The
latter two decisions do not deny the existense of legislstive power
to iz prices, or regulate certein tusiness practioes tending toward
monopoly, but they recuire that the sots weet gertain other tests
comzon to eriminal astatutss,

fiouse vo Mayes (Mo, 10) upheld the right of the legislature to
rogulete the weighing of grain for the purpose of determining the amount
due the seller thereof. Nolean ve iArkenses end keil & River Coal Co.
ve Yaple (Noes 9 and 14) sustained the so-gulled "run of the mine”,
or "apti-gorcen” laws, designed to insure to miners who were paid by
welght a svmewhat betier ohance that their pey might be commensurate
with thelr produstivity.
T 1, Gee page 22 , infra.



laws fixing time and msnner of wage payment were upheld in
Enoxville drom Co. v Harbison, irie (o. ve Williams, snd Keokee
Gongolideted Coke Cos v. Kolly (Sos. 8, 12 & 13). Frobably ell of
those welghing and weage-payment statutes grew out of & reeognition of
disperity in bargaining positions between cortain classss of latorers
and thelr employers, for, hed such disparity not existed, the
inspiretion for sush legislation would not have arisen. So soon,
however, &6 an individusl or group sattains a position enabling him to
overreach, cefraud, or dietete to others, to the publie detriment, the
matter is a proper one for legislative correotion. The legislatures
were prone to look to the faets of the onse rather than to bare legel
axiome in feoing theee problems. Just as sn isolsted legel proposition,
employer and employee may meke any provision they choose as to the
amount of wages and the time and manner of payment. But assume one
single, powerful employsr, and saveral thoussnd wage-earners who,
socording to olassicel law and cconomies, mey bargain as free men, but
who in point of faot are in no position %o bargein at all, and the
ease fur sosial intervention beocmes understandsble. For s Court to
uphold such statutes is not to infer thet it ap roves the legisleture's
social snd coonomio theories, but simply that it seces & plsusible and
real eonnsetion botween the sct and a proper publie purpoese.

¥e come next to & line of cases which develops to full flower the
dootrine nurtured by Justices Ficld and Brewer follewing the Munn
depision, which, simply steted, is that the price fasotor in priwvute
ecntracte mey not be regulated unless the business sought to be so

sontrolled is "affeeted with a publie interest”. Preund mentions the
following as eoming within that ocategory:



"s » at ocommon law, the business of the carrier, innkeeper,
ferrynon, wharfinger, miller; the cherecter 1s frecuently
indissted by the term public or common earrier, nto., by modern
ghatutos, snd in sddition to the common law, the business of
reailroade end telesraph and telaphorne; salgo the management of
turnpik=ss and oansls; storage of grain snd tobacoco, and the
business of stookyards; the supply of weter, gae, light, heat
and power, th¥ovugh pipes end wires; and banking end insurence;
under redent judiolel deeisions, nlgo the gathering and dis~
tribution of news and mnrket guotations,

¥hile it ney be said that the various slasses of business
montioned have to do with either transportation, or finenee, or
the negesssries of life, oy the staplie products of the scommunity,
it 427s not eppear that they heve one com on shermeteristic
whioh eould erplain the spegial publie interest.

Turning to the special eontrol exercised over then, we find
thet it sspumes one or more of the following forms: Ghe regue
lation of charges; the roguirement of ecuel perviee; requiroments
in the interest of publie eonvenicnee; and requiretontu and
rostraing in the interost of finaneiel security.”

One might infor from Freund's separstion of the common lsw group
from the statutory group thet a legislstur: might cause s bdusiness to
beoome affeoted with u public inteorsst simply by so declaring it, but
there is no disposition in the court decisions to permit such & result.

There being no common ehsracteristie, or infallible test, whereby
to determing whether a business was affectcd with a pudlie interest,
it is not to be wondered that the deeisions of the Supreme Court are
not eltogether consistent or reconsilable., Thus it ceme sbout that
in Holden v. Harﬁgz 8 Uteh statute limiting the working hours of
underground mipers was upheld. But seven years later in Lochner v.
New York’ the law limiting emuloyment in bakeries to €0 hours o week
and 10 hours & dsy wes held to be sn arbitrary interference with the
freedom to oontnot.‘ Linitetion of hours on stste contrects wes upheld
&8 urlxﬁu 1.90_;;.5 : dn 190!\%. Uregon law forbidding employment of

4+ '0lige Yowsp, Sec. 373

2, T60U,5. 966, 18 5.0t 383; 3, 198 U.S. 45, 26 85.0t. 5290

4. Munn ve Illinois classifie=d bakers among the common callings.
8. itkin v, Zsnsas, 191 U,8, 207, 24 5.Ct. 12¢.
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females in any factory, laundry, or meohanical ¢stablishment more
than ten hours s dey was upheld im Buller v. Oregom. The New York
law requiring that reilway employees be paid their wages twice
monthly wne upheld, but the Court found support in the reserved power
of the state over corporations.. In 1617 the Oregen law limiting
employment ia a mill or fsotory to 10 hours a« day was upheld in
Butisg ve i‘)m;cm.a This onse would eppesar to have apyroved the Holden

v. Hardy dmiuau‘

and to have overruled lLoshmer v. Kew York.

Some omges, like frie (o. v Williams, uphold speeial regulation
upon grounds other than thet of police power alone. In Wilson v Hew
(lio. 15) the effeot of emergency wes dealt with. There appesred to
be a sudden and vital connestion between the flew of interstate
somneree (novement of trains) and wages paid the train orews.
Strathearn 8,8, Co. ve Dillon (¥o. 18) invokes the dootrine that the
United ttutes may exolude foreign vesssls from its ports, and heneoeo
nay impose, as a condition of entry, eonformity with U.85. wage laws
affecting seamen. The grounds lor upholding the rent regulstioa in
Levy v. 8iegle (Ho. 20) appesar to be a mixture of smevrgeney and &
deolarstion thet the relstion of landlord snd tenant is one affected
with a publie interest". However, under the traditional test, if the
latiur were the oase the formor would not be required. Iueh & desision
leaves one wondering whether the oonecept "affeoted with a publie interest"
is moent to be a desoriptive designation of fairly uniform content, or
whether it ie simply a term epplicd to suech eablings as to whieh
speeiel reguletion has been upheld. Highlend v. Russel (No. 28)

iﬁg U,5. 412, 28 S.0t. 824

2. Erie o, v, ®illiama, %o, 12

8. 248 U.B, 426, 87 8.0t. 486
4. Page 9, note 2.
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approved Federal price~fixing of ccal prices under the wer power of
Congress. GStephenson v. Binford (No. $2) approved the Texas law
fixing the rates {or private eontraet carriere upon the ground that the
stete might control the use of ite highweys, sand might impose esrtain
regulations a8 & gondivion to sueh use. The stebules fixing hours and
: wegcs on publiec contreets sre supportable on gimiler grounds.

it is in the csscs where there were no such special elements
aviileble to uphold & reguletory stetute, and the naked polise power
hed to besr the judleinl sorutiny unsupported und slone, that the
dogtrine cherished by Justices Field and Brewer was mogt olearly
enunointed. Two state lows regulating exployment agenoy rates en-
countered judicial dmpprml.l New York was held without power %o
regulste prices exaocted by tieket seslpers from the thestre-going
m:lb:l.m.2 Tennsasse wae forbiddsn to fix the priece of guenm.s and
Oklahoma oould not lisense the business of ice maufuturing.‘ Kor
eould Ranses fix prioes, wages, cto., in the mest packing 1Muttry-5

The roguirement that there be judicisl review as to the rsason-
eblences of the rate sot was reiterated in Oklshows Opersting Co. ve
Lofe (%o. 19), The stztute falling on seeount of the luek of suoh
provision, the court wee spared the ncoessity of exsmining too closely
the cuestion of affectetion with & publis intercst.
TTTTL Lduns ve Tenner, Ho. 173 Ribnik v. MoBride, No. 24

2. Tyson v. Banton, Ho. 28

8¢ Williems v. Stenderd O1) Co., Ko. 27

4, hew Gtete loe Lo, v. Licbmenn, Fo. 81
6. Wolff Packing Co. v. Court of Industrial Relations, Ho. 22
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MIkZIUE WAGE LaWS

Hiniwum wage legislation for women was brusquely hendled by
Field's philosophy concerning freedom of contrset in other than the

publie eallinge, in spite of the hope held out by the favorsble

dispoeition of the firet of such ceses to reach the Supreme cm."

The Oregon Court had found wuge regulation to be as supportable as was
limitation of hours under the polise power, and did not choose to
substitute its judgment for that of the legisleture as to the relation

between the fixing of wages end publie health, morals and ssfety. The

2
state courts of Arkansas, ila:snohnuttc? mmuetnf and !luhimon’

likewise approved their rospestive minimum wage lews. The decision

in the idkins case (Ko« 21) was, in view of this baockground, something
of & surprise, and evoked recurrent expressions of dissstisfection
toward the conrt.‘ Turning to the deeision itself, Sutherlend lists
four ecategories under which reguletive legislation might be Jjustified:

1. Those desling with stetutes fixing rates snd charges to be
cxacted by businesses impressed with a publio interest.

2. Statutes releting to sontracts for the performence of
publie work.

3. Gtatutes preseribing the oharsoter, methods, and time for
paynent of wages.

4. Statutes fixing hours of labor.
le Stettler v, O’m“. o, 18
2. Etate ve Crowe, 1830 irk. 272, 197 5.%. 4
8. Boloombe v. Cramer, 231 Fass. 95, 120 K.:. 354
4. ¥iller Tel, Co, v, Hininum h‘ﬂ Gm.. 145 Minn. 262, 177 uw 341
6. Larsen v, Hiee, 100 Wash. 642, 171 P. 1087.
6. Corwin, idwerd ¥., Twilight of the Supreme Courst.
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The modern trend towsrd political and soeiasl emancipation of
women was oited as a reason for invelidating legislation which singled
them out (in contrast to men) for wage legislation. But the most
plauaible fault of the stetute, as appears from the opinion, was in ite
failure to provide for any relationship between the wage fixed and the
value of the services rendered.

*The feature of this statute which perhaps more than eny other
puts upon it the stamp of invalidity, is that it exenots from the
employer an arbitrary payment for a purposc and upon & besis
having no causal conneetion with his business, or the eontract

or the work the employee engages to do., The deelared basis * is
not the value of the service rondered, but the extraneous oire
cumstence thet the employee nesds to get & presoribed sum of money
to insure her subsistence, health, snd vorsis. * In pringiple there
oan be no difference between the omse of selling labor and the
ease of selling goods. If one goos to the butcher, the baker, or
groser to buy food, he is morally entitled to obtain the worth of
his money; but he is not entitled to more. If what he gets is
worth wiad he pays, he is not justified in demending nore, simply
because he needs more; and the shopkeepor, having dealt fairly
sand honestly in that transasction, is not concerned in any
peculiar sense with the cuestion of his customer's nesessities.”

Chief Justice Taft, in dissenting, felt as did the Oregon oourt
in Simpeon v, 0'Hera (No. 16) that the legislature was empowered to
consider the effeot of wages ss well as hours upon health and morals.
The physical differences between men end women he felt to be & reason=
able bagis for olassifiention, in spite of the politieal liberties
conferred by the Nineteenth amendment. The Chief Justice indulged in
& bit of artifieislity, perhaps by way of beating the majority with
thelr own stick, when he wentureds

" % the opinion herein does not overrule the Bunting osse in

expross terms, end thersfore I sssume thet the conclusion in

this onse pests on the distinction between a minimum of wages and

e maximum of hours in the limiting of liberty tc eontrset. I

regrot to be at wvariance with the oourt as to the substance of

this dietinetion. In absolute freedom of contrast the one term is

68 important es the other, for both enter equally into the cone
sideration glven and received; a restriction as to one ie not any
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greater in cssence than the other, and is of the sacze kind.
One is the multiplior and the other the multiplicand.”

Following the Adkine case, the Supreme Court overruled the
mindmum wage laws of Aricennl and Arknnsacz. These decisions were
proper under the authority of the Adkins ouse because of the simie-
larity of the stetutes, none of whieh required that the wage fixed
have any relation to the vadue of the serviees rendercd. In Xoreheed
ve Tipanlde (No. 42) the Court comsidered the aurgument thet this obw
jeotionable feature had been met in the Hew York minimum wage law, and
henoe that it was distinguishable from the idkins ease. Iowever, a way
out was afforded by the decision of the New York court itult.’ which
held that the difference betwsen the dew York and Distriot of Columbia
laws was one "in phraseology and not in principle”, and minimum wage
legislation reeeived snother set~baok,

The minority side of the court finally beecame the majority, and
the Farrish onse (No. 46) in 18987, upholding the hasbington minimum wage
law, appesrs to remove constitubional doubts as to this type of
legislation for womem, whether or not there is any provision that the
wage fixed have any relation to the ressonable velue of the services
rendered. There is no resson to suppose, however, that an Industrisl
Welfare ocommission would have eny greeter liberty in fixing weges than
that exercised by other rate making egencies, and the general prineiples
coneerning notice, hearing, snd freedom from eonfiscatery msture should

be followed. ©“n this point the decision reads as follows:

1. Mﬁfﬂh’ ve Sardell, 269 U.8. 630, 46 B.0t, 22
2. Donhaw v. Yest~kelson ch‘l\y. 278 V.8, 687, 47 8.0t. 343
8. 270 K.Y, 233, 200 N.E, 799
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“Phe minimum wage to be paid under the Bashington statute is
fixed ufter full consideration by representetives of employers,
employees, and the public. 4t may be sssumed thet the minimum
wage is fixed in considerstion of the services that are per-
formed in the partiocular occeupations under normel conditions.
Frovision is made for speoisl licences et less weges in the
case of women who are incapsble of full service. # "

As to the sooial poliey involved, we find thiss

“There is an additionmal end ecompelling considersation whiech recent
egonomie experience has brought into a strong lighte The ex-
ploitation of & claes of workews who are in an unecus]l position
with respeot to bargsining power end are thus reletively dee
fenseless aguinst the denial of s living wage is not only detri-
mental to thelir health and well being, but esuses s direoct burden
for thely support upon the eommunity. Phat these workers lose in
wegos the taxpayers sre called upon to pay. The bere cost of
living must be mot, %o mey take judieiel notice of the unparalelled
derands for relief whish arose during the recent period of
depression * » The community is not bound te provide whet is in
effect a subsidy for unconsoiounablo employers. * Our eonclusion
is thet the onse of Adkins v. Children's Hospitel should be, and
it is, overruled,"”



18

¥ILK CORTROL LAWS

The Nebbia decision (Ne. 34) upholding the Hew York Wilk Qontrol
law pleyed hevoo with the judiscial enerustations that had formed ebout
the euncepis of due process, police vower, and affeotation with a
publie interest in the helf eentury followiang the ¥uan oase. After
eiting the long history of legislative regulation of the milk industry,
Jugtiee Roberts aske quite simply whaet there is sbout price that it
way not snleso be touched if the legislature peroeives a resl relestion
betwesn prioe and the publie interest. The deeision reveals a wholes
some tendenoy inthe Court to re-examine its former decisions in the
light of cheanging faets, and » resdiness to diseard an outworn legale
istio formula whiech limited too marrowly and artificelly the wmeaning of
"due process.” The gurprising thing is not thet the Court finally
took this position, but theat Justiee Roberis, some two years later,
sided witnu the majority in ilnvelideting the Bew York minimum wage uv."

Following approval of the price fixing prineiple in the milk
industry, a numbor of gollateral problems were raised. The liegeman
onse (No, 38) distinguishes between & "minimun” and & "fixed" prise,
and permite a differential botweon milk that is, and ailk that is not,
"well advertiged”. This lettor feature was more clearly before the

gourt, and wes again approved, in Borden v. Ten Iyek (No. 8$8).
) lskorehead ve. Tipeldo, Ho. 40
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However, that portion of the aot which sought to olose the door to
dealers in un-advertised milk coming into the field subsecuent teo
April 10, 1988, the date of passage of the aet, was held arbitrary and
henoe uuqmutituuoml.l Roberts, the suthor of both the Borden and
Hayflower opinions, hed for his ooncurring mssceiates Hughes, Stone,
Cardoso and Brandeis in the former, and Hughes, Butler, Van Devanter,
lioReynolds and Sutherland in the latter.

It wes inevitable thet state milk eoontrol should be tested as to
its effeot upon interstete oommerece, and Beldwin v. Beelig (No. 87)
gives & partial csnewer. 4 unsnimous oourt held that the Kew York
Borrd was without power to regulate the price that a New York dealer
wust pay & Vermont produger, snd gould not use the non-complience of
the dealor with such an order as & basis for refusing him s lioense. 2
The other side of this picture was dealt with by e deeision of the
Yennsylvania Supreme Court in ¥ilk Control Board v. Einenber;.s wherein
the wmurt held the Fennsylvanis authority without power to regulate the
price whioh a Hew fork desler must puy s Femnsylvenis producers The
lieensing, bonding, and minimum produesr price provisions of the
Fernsylvinie sot were upheld imn their locel appliecation. The situstion

bears & striking resemblence to that ococasioned by the Wabash d“u&om‘

s Yevflower Farms v. Ten Syok, io. 39
2. "It recuires no argument to stow thet if a ftate m ght fix the
prices of imported products, or exelude them from its borders, as it
wisikod, in order to sefepunrd its own policy, freedom of commerce would
become & myth. The nstional merket would vanish in a welter of trede
barriers witieh would paralyse trade, bankrupt business and destroy the
proaperity of the countrye it is presisely this situation which
vrompted the adoption of the Constitution, and in the light of this
purpose its provision must be construed.” Lee, Murray G., The Government's
Hand in Buginess, Ch. XIIX, p. 402,
. LTl 854.
4. 118 U.5., 567, 7 8.0t. 4.
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whieh held unconstitutional the Illinois long end short haul lew
beeause of its =ffect upon imturstate railroad operetion. The
Interstote Commiroe Aot came lnto being the following year (1887) im
order that an sffeotive Federal sgenoy might sot in thoss ficlds
 wherein the state had been denicd powsp. The igrioultural Adjustment
’ Muisistration is in en analagous position respeoting milk prieces in
interstate oomsoroe.

The 4e As Ae oame before the Supreme Court in the cuse of U.S. v
m&wml deoided January €, 1988. The controversy wne ovsr the
prosessing tax provisions, end the omployment of the proceeds thereof
to buy complisnge on the part of farmers with sercage roduction plans.
In the opinlon by Roberts, invaliddting this portion of the sct,
produstion was halbd to be an intrs-gtate metter, separete and apart
from oomperge in the things produced. In thie respect the deoision is
in nocord with the Sehueter and Carter ossee (Noe. 35 and 41), the
former dealing with goods after commeoree had oessed, and the latter
with produstion bafore commoree began, Congress huving no power dirsot-
ly to regulete production was held te have no power to employ the
taxing snd/or spending powers %o affect production indirectly.

Following the Butler oase, the Distriot Court ror' lisssechusetts, in
UeS. v Buttriek, aheld that the provisions in the smended A.4.4,
suthorising the Seerctary of Agriculture to issue orders rogulating
the sale and distribution of uilk in the ourrent of interstate commeroe
were inseparable from the prosessing tex and predugtion eontrol prow
visions, and henoe unsomstitutional under the Butler case. Upon appeal

. V.8, ly 66 8.%# Su
2. 16 F.Supp. 665, 7-23-36
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1
this decision was revorsed, and the vrovisions held scparable.

The Distriet Court for Celifornia, in U.8. v, Fdeards, elso
held that the interstate merketing provisions of the A.i.A. were
separeble from the processing tax and production sontrol provisions,
and upheld theme This deoision: wes affirmod by the Cireuit Court of
Appeals, 9th aireuit.s

¥. 8. v Whiting ¥ilk 6o?,u9held the A.A.A. provigions g8 to
priece fixing of milk in interstate commerce, the court ssyingt

"The authority of a state to establish any regulation of. er

ereste a burden upon, traffic in interstate commerce has been

exprogsly denied in Baldwin v. foelig. * If this suthority is
donied to the states, I think it can be fairly mid that it

must exist in Congrosa.”

The Nebbia cese was oitoed as oontrolling om the due process
itsue, the oourt holding that stete and Pedersl legislation presented
{dentics] guestions. The decision essumes, them, the existence of a
faderal "police power” within the ouvtlines of the delegsted powers of
Congrees.

4

Hudson-Dunoen Co. v. ¥alleoe  upheld the priee fixing previsions

of the é.4h. 88 50 walnuts. Though none of these casce hes gone to
the Supreme Court, the opimion of the Federal judielary thuas far i»

unsuimous thet the Butler decision did not invalidate the marketing

eontrel and price~fixing prrovigions of the A.A.;.s

1. 18 FoSupp. 665, 7«23-38, roversed by 91 F.(2nd) 66, 6~16-87.

2« 81 P. (2nd) 767, T=22-87.

5. 21 V. Supp. 8321, D.Cu lnsse, 1ll=15«37

4. D.0. Oregon, 21 F.Supp. 295, 5-17-37

B. dee Ylaintiff's Brief in support of Freliminary Injunction,
Uu8: ve Hood & Sone, U,8, Dist. Court for Dist. of Massashusetts,
Equity Suit Ho. 4519
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Veripus Stete snd Federel courts, following the lead of the Hebbia
oange, have upheld the stsete milk control sots. The general right to
fix prioces, and the lloensing snd bonding provisions for dealers
sontained in the 1984 Pennsylvanis aot, an emergenoy messure, were
© approved in Rohrer v. Hilk Control Basrdcl The ocese of Colteryshn
Sanidery Dairy v. ¥ilk Control Commission, : went further eand upheld
the 1987 aet, whieh by its terme is pormanent and not an emerzenoy
messurs. “rioe ecualigation and pooling were epproved in Creseent
Crosmery Co. ot &1, v. Indiang %11k Control Bﬂardxa the Oroegon poele
ing provigions were approved in » Y¥ultmemah Qounty Cirouit Court
éaoiuion,‘ the Court not feeling itself bound by the decision in Ven
Winkle v, Fred Meyer, Ino‘,' wherein it wes held to be beyond

legislative power to {ix the price of ice gream,

1. 322 Pa. 257, 1988

2. 1 4tl. (2nd) 775, 1988

8. 14 6.7, (2nd) 688, 1088

4. Fred W. Meyer et al v, Uregon Milk Oontrol Board, No. 118~326.
6. 2) idv. theets 85, 49 P, (2nd) 1140.
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FAIR TRADE AND UNPAIR FRAO‘!IGE AB}'S

Resanle price maintenance has met judioisl approval wherever
tum'l 4 Federsl district court found nothing ageinst due process
in the California act prohibiting the rotailing of fsotory merked
goods through regular reteil channels st e price less than that fixed
by the unmownr-g The Hew York fair trade law wag approved in

8 and in Doubleday Doran v. Kaey,¥ whieh

latter decision wus affirmed by the New York Court of Apmll-s The

Coty ve Hearn Dept. Stores

aourt explains, howewvar, mt this deoision does not oconstitute an
epproval of price fixing of ordinary commodities. The Coty decision,
indeed, intimates that there oould be no right of setion agginst a
retaller not a party to & price-msintenance oontrset, in which respect
it restriots the Hew York logislature more narrowly than would be
permitted by the VUld Dsarborn v. feagram ‘.li!lﬁhl

The reediness of the courtes to uphold resale price meintensnoce is
understendable when we consider that its previous illegality wes of
statutory, rather then gonstitutional, origin. Zven in the carly days
of the anti-trust sots the manufacturer of a patented or trade-marked
article was perm tted to fix by contraet its resale prl«.‘ Any
restriotion upon this practicoe came through the enti-trust lews, and
1, 0ld Dearborn Distributing Co. ve Ceagram, Ho. 43

2. Bristol-kyers Co, v. Tischauser, 18 F.Supp. 228; to a like

effect see Max Faotor v. Kunsman, 5§ Oal. (2nd) 448, 65 P (2nd) 177.
(Sotes gontinued to next page)
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what the legislature sreots it mey discard. The manufeoturers’' rights
sppear to be baeed upon his property interest in the good-will ree
presented by his distinotive ladel, brand, or trede-mark. Quaere,
whether sueh price maintensnce would be upheld if spplicd %o une
identifisble goods.

Sales-below-gost laws have not fared so well in the courts as
have other price~fixing stetutes, although it is yet too early to
determine whether it is the fundamental prineiple itself, or only
collaterasl issues, thet make for disepproval. Great Atlantic & Paeifle
Tea Co. V. E‘s‘ﬂil!?. while upholding the ¥innesote sot in its broad out-

8. (irom previous page) 168 wise. 516, 284 ¥.Y.S5. 909
4. 168 Miso, 267, 284 H.Y.8. 583

6. 199 H.E, 400, 269 H.Y, 272

6+ S¢e pages 32 to 36 infra., and refercnoes oited.

7+ DuCs ¥inn., 28 F. Supp. 70, decided april 28, 1588, Buit in
equity by the compeny to enjoin enforeement of the lMinnesota
Unfair Trade ‘reactioes 4ct, laws 1987, Ch. 118, repesling Laws
1921 Ch. 413, being Sees. 10464~7 inclusive Yason's Vinn. Statutes
of 1927, #leintiff was operator of a large number of retail stores
throughout the state. The gtatute is set out in full in the margin
of the deoision. Iho general prinsiple of antie-price~disorimination
and sulesebelow-cost laws wae upheld. "“The objeet sought to be
accompléshed by the legislation with whioh we are concerned is

the provention of the sale of * merchandise * at prices less than
oost, with the intent and purpose * of injuring = competitors and
destroying or lessening competition. ¢ While we have no reason to
believe that there is & dearth of groeers or other serchants in
the state of Kimnesots or & lack of competition among them or a
present threst of monopoly in the grocery business, we are of khe
opinion th:t the state of Vinnesota was free to adopt the publie
polioy declared by the Legisleture in this statute.”

However, particuler provisions were declared unoonstitutional
a6 follows:

The seoond parsgraph of Seo. 2 provides: "iny * firm whieh
sells goods in eny part of the State * at prices lower thean those
exaocted by sald person elsewhere in the State * for like quantities
and gredes and where the effeot of such lower prices mey be sub=-
stantinlly to lessen ocompetition * shall be guilty of unfair
competition and subject to the penalties of this aect; provided that
nothing shall prevent differentisls in prices ¢ which wake only due
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(sote 7, Cont'd)

allowence for differcnces in oosts of delivery » ; nor differences
in price mede in good fuith to meet looal sompetition of any
other person in such looality."” _

Ko intent to injure competition is required by this provision.
Kor would the statute permit & firm having a essh-and-sarry
store and & eredit-and-delivery store to sell at lower priges in
the former, though cost of deing business would be legss The
stetute epplying regardless of intent or purpese, the provision
was invelideted under the suthority of the Fairmont Creamery cese,
274 U.8. 1, 47 8.0t. 508, 62 A.L.R., 168. "The effect upon
eompet ition of differsnces in prices honestly based on dif-
ferenees in selling costs is the normal and natural result of fair
soapetition botwesn merobants whose overhesd expenses differ.
This type of compstition is to be engoursged in the publie interest,
rather than restrained”.

The third parsgraph of Seo. & ot Part 2 was invalideted for
defining "cost™ as the manufecturer's list price less his published
¢isoounts. Jnmsmuch ss this say be far from what the reteiler
setually pays for the merolandise, and the latter being in-
ednissible to show true cost, the provision was arbitrary. The
gourt suggested thet "cost” be defined as "sotusl cost plus the
cost of doing businecss by ssid vendor”.

The fourth paragrayh of Ses. & of pert 2, in fixing "cost of
doing business”, or "overhesd expense”, as the everage of all
sosts of doing business * during the eslendar yoar next preceding
any slleged violation was likewise declared unconstitutionsl ep
beling srbitrary, in that it ignores ourrent selling costss The
merchant might have begome nore «ffielent less then a year prior
to the sale, end he ghould not be compelled to bese bis selling
prices upon the relatively higher overhead existing theretofore.
The oourt ventursd thet sueh provision would heve been sustuined
bad it provided for sueh sversge overhesd as prims feocie evidenoe
of oost of doing business, rether then iu being ooneiveive.

The sixth paregreph of See. 8§ of pert 2 provides that "any
sale made by the reteil vendor at less than 10% above the
menufsoturer's published list price, less his published diseounts,
where the manufecturer publighes & list price, or in the absence
of sueh u list price, at ices than 10¥ sbove the ourrent delivered
invoice or replscerent sost, shell be prime fecle evidenoe of &
violation of this aot"™s Thls provision, the eocurt held, goes toe
far in its presumption of guiite Buch & state of facte might well
be held to presume an injury to competitors, but there are too
many oscasions when s vendor might sell at less than 109 above cost
and heve no intent whatever to injure snother. Too muoh of a
strain upen a mers presumption. Oites ¥oFarland v. American Sugar
Coey 241 U.8. T9, 36 E4Cte 498, snd Forriscn v. California, 201 U.8,
82, 54 S.Ct. 281, and other cases. "Intent is something whioch is
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eansily asserted and hard to disprove. To cast upon a merchant
who has seld goods at less than 10K sbove thelr cost the burden
of establighing that the sale was not made with en intent to
injure competitors or destroy competition subjests him to une
reasonable hardship. * " and, ocuoting Mre Justice EHolmes in
loFeriand v. 4merican Suger Co., supra, "it is not within the
provinee of a leogislature to decleare an individual guilty or
presumstively guilty of a erime.”

Geee 6 of part 2 of the act provides! “Where a psrtioular
trede or industry of which the peson * eomplained of is s member
has an established survey for the loeality and visinity in whieh
the offense is committed, the said cost survey shall be deemed
eoupstent evideno® to be used in proving the costs of the person #
compla ined of within the provisions of this sct; and it is
further provided that where such cost survey has established
fuir and rcasonable average oost of doing business for that
purtioular trude or industry, sush sverage cost shall be deemed
prima fecie evidenoe of cost of all * firms * of such trade or
industry in suoh looality » ; and sales st prices less than the
aotual replacgement oost # plus such average cost » shall be
deemsd Lo be sales below cost, within the provisions of thie aet.”

The oourt was unable to tell from the above wiat was meant
by a "cost survey”, or by whom made. Too wsgue, indefinite, and
arbitrary.

Part 1 of the not, 8 re~e¢naotuent of eh. 413, laws ¥inn. 1921,
w8 gustained. In provided in substsnce, that firms who shall
discriminate buotween different seotions, communities or cities by
selling articles at a iower price in one seotion than ancther after
waking allowsnes for difforence in grede or quantity, end efter
equs lizing the distance from the point of production snd freight
rates, siall be guilty of unfair diserimination, but provided that
the act shall not prevent any person from in good feith meeting
locel evmpetition within eny one secotion.
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lines, found objection to the freedom taken by the legislature with
the cuestion of intent to injure competition snd the method for
htsmiv;.ing cost of doing business, The Celifornia Bupreme Court in
Balzer v. valer snd Wholessle @obucco Deslers Buresu v, National Candy
& Tobageo Co., ) construed the California stetute to require en
“intent to injure or lescen competition. The lower cowrt hed found
the statute uncomstitutional for want of such requirement. The
suprexe Court likewise brushed eside the lower eourt's holding thet
the groeery business, not being effeoted with a publie intercst, was
not subjeet to specisl regulation. Inesmuch es the grocers involved
in the cases hed sold below cost for the purpose of meecting oompetition,
and for sdvertieing and trade stimuletion, rether tien for the purcose
of hinaering or lessening competition, the eourt was not called upon
to state olearly eny rulings on the cuwestion of presumption of such
intent, but probably the holding in the irvin oese would be followed
wore the lssues eleers Under suoh & rule, the pleintiff in any case
under these statutes must prove, in addition to the fuok of a sale
below cost plus overhead, in itsclf no smell tesk, the sdditional fact
of an intent thereby to injure competitors or suppress competition =
& subjeotive matter mogt diffieult of sotuml proof. Unless the statutes
are pornitted the aid of some sort of presumption, possibly sush a one
as would put upon the defondent the burdem of explenstion, leaving te
the plaintiff the ultimete burden of proof, the acts might well prove
to be "but another gelding in the legislative mu«*.a
T 1. B2 7 (20d) 8, 12+18~37, reversing 74 P (2nd) 839,848.

2. Erdmann, Kartin, "Constitutionality of Statutes :‘rahibitlug
Sales at Less Than Cost", 47 Yale law Journal 1201,



FISQELLANROUS BTATE A0TH

The Illinois stutute fixing straight rates for newspaper pube
lioation of sssessment lists was upheld in D.L.Lee Fublishing Co. v.
gt. Clair cauney.1 The Missouri statute regulating the price of
legal notices in newspapers in oities over 100,000 population was
upheld in Sekyra v. ﬁomu.z

' fmployment agencies have eome in for further regulation in spite
of the diseoursgement encountered in Adems v, Tanner (Ko. 17) and
Ribnik v, HoBride (Ko. 2¢). The irkansas aet was held unconstitutionsl
insofar as It attenpted to fix employment agency reoa.s The Texus
act met & similor fate.® The Wew York lew requiring tiat the eme
ployment agenoy's fee be contingent upon suocess in obtuining ome
ployment was upheld in National Fmployment Kxohange v. ﬂcroghty.s

The case of Abbye imployment Ageney ve ﬁobinloa.‘ finelly upheld
the prineiple of rate fixing for employment ageneies. The desision
sceks to distinguish Ridnik v. MeBride (No. 24) in thet the New Jersey
law eumpowered a comrission to fix rates, whereas in New York the
legislature itself fixod the reotes at 108 of one month'e pay. It is
T 16 178 NaEe 274, 341 111, 257.

2, 282 s.w. 702, 813 Mo, €93.

8. slsup v. State, 10 8.¥. (2nd) 9, 178 srk. 170

4. Karr v, State, 54 8.W. (2nd) 92, 122 Tex. Cr. 88.

E. 60 F. (2nd) 918; seec elso ifustin v. Eational imployment

ixohsnge, 266 H,Y.8, 806, 148 ¥ise., 716, t0 the same effect.
6. 2 8.7.8, (2nd) 947, 1938.
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submitted thet thies distinotion is unsupportable under the authority
of the Reagen oase (Ko. 6). If & legisleture has power to act at all,
it has power to delegate certain of its funetions to an adzinistrative
sgengy provided ressonably definite limits or standards are supplied
&8 guides for administrative acticm.l The statute in Bibnik v. VeBride
was invelidated not for faulty delegstion, but for went of power in
the legislature to fix employment ageney rates. The New York court is
more nearly correct im oiting the Pgrrish osse (No. 48), whioh sppears
to wesken the authority of such oasee as Ribnik 'n ¥oBride, (Ko. 24),
idems v. Tanner (No. 17), Tysen v. Banton (No. 28) and possibly New
State lee Cos v. Liebmann (No. $1).

Oklahome was held smpowered to fix cotton ginning rates in Oklahoms
Cotton Ginmers Assn. v. ﬁwkmz The Virginia set fixing fire insurance
retes was approved in Aetne Insurence Co. v. cmisﬂm} Enssnchusetts
was upheld in regulﬂting premiumg for sutomobile insursnce, and basing
the pame ageording to Mstﬂcﬁ"

The New Jersey statute fixing prices in the olsaning end dyeing
trade wes held unconstitutional, the business not being affected with
& publie iﬁ'ﬁﬂl‘iﬂ»‘ﬁ 4 Georgie oity ordinanee requiring filing schedule
of laundry prices was upheld in City of Newman v. ;tlante huncriu.‘

fwen the barbering trede has not escaped the resourceful legise
lator bent upmn regulating business. A Kobile eity ordinance fixing

1. see Goheoter deeision, No. 35)
2. B1 P (2nd) 827, 17¢ Okl 243.
3. 169 8.5, ”’, 160 Va. 698 ’
4+ Brest v, Commissioner of Insurance, 169 H.¥, 657, 270 tass. 7
6. Kent Stores v. Wilentz, 14 F.Supp. 1.
6, 162 8.E, 497, 174 Ga. 99, 87 A.L.R. 507, sppesl dismissed
52 Z.0t. 498, 286 U.8, B26.
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hair-out prices wes held unomntituﬁioml es diseriminating between
barbers and othau. the police power not being available to reise the
income of & psrticulsr group under the guise of proteoting publie
health where the services are not sbsolutely indispensible to publie
hlf-n} Fowever, the Oklahome hpirecut price law was upheld in
Herrin v. Arnou.z and the Louisiena Supreme Court, on rehearing,
upheld the aet muthorizing s bosrd to fix hairegut prices as agreed

upon by 75% of the barbers in & given judieisl dimiu.‘

"l Qity of ¥obile v. Rouse, 173 So. 264, certiorari denied
178 So. 266, 288 Als. 622,
2. 82 Ps (2nd) 977, :
8. Board of Barber Ixeminers v. farker, 100 La. 214, 182 So. 485



I
FLAIR TRADE ACTS
(Resale Price Maintenance)

THE ANTI-TRUST Lavs

This chapter takes up reeent expressions of legislative spproval
of & practice long desired by many manufacturers - thet of fixing the
retall prioces of thelr produots. These statutes do not themselves fix
pricess They represent, rether, governmental permission to certain
perties to oontrol the prices of products beyond the point previously
allowed. However, they profess some aims and cbjeotives similer to
those sought in govermment prige fixing, end are so related to the
latter as to worit attenticn.

Under the common law affeoting sales of personnl property, a bonae
fide sale was final snd absolute, vesting in the buyer & perfeet title,
end power to do with it as he pleased. If title psssed at all, all
title paseed, and there were no twigs from the bundle of rights re-
presenting sueh "title" remaining im the hands of the seller. However,
the seller could through oontracts obligate the buyer to certain lines
of conduet coneeraning such property, provided the contracts were not

80 restrictive in neture as to eause undue restraint of trade, or

violate the comuon-law rule ageinet oconspiracies.
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The Sherman fet in prineiple wee little more than & codification
1
of this common-luw rule against restraints and monopolies. The
philosophy whieh inspired it was similar to that whieh led to State and
Foderel regulation of reilrosds - the desire to preserve competition
emong individuals, and permit the small oonocerns to remein in business.
As is customary with controversiel legislation, occasion soon
arose for the testing of ite constitutionelity, & leading ecase being
Stenderd V1) Co. of Hew Jorsey v. B.S.a This decision, in upholding
the stetute, went et length into ite purpeses, and set out with con-
siderable partioularity the nature of the illegal preactioces of the
defondsnte. Between 1670 and the filing of the bill, the Rookefeller's
and others hed rroceeded, step by step, to eequire controlling interests
in other petroleum companies until they controlled upwerds of S0 per
gent. of the U.8, petroleun industry, ineluding produeing, refining,
trensporting, end eelling., They indulged im, among other things:
"rebates, preferencee, and other disoriminatory practices in
fevor of the combinetion by railroad compeniss; restraint and
wonopolization by contrel of pipe lines; oontracte with eone
petitors in restraint of trade; unfalr methods of competition,
sueh a8 locel priee cutting at the points where negessary te
suppress ocompetition; espionmage of the business of competitors,
the operation of bogue indepondent eompanies, and payment of
rebates on oil, with the like intent; the divigion of the United
States into distriots, and the limiting the operations of the
verious subsidiary corperations as to such distriots so that
soupetition * hus been entirely eliminated # ; end finally
reference was msde to what was slleged to be the 'enormous and
unresgoneble profits’ esrned by the Standard 0il Trust = as a
result of the alleged monopoly » "
By weay of generalisstion, the deecision points out the following

as resgons for anti-trust legislation:

1. Geec page 92 , infra.
2. 221 U.8, 1, 81 E£.Ct. BO2.
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"the evils which led to the publie osutery azeinst monopolics and
to the final denial of the power to meke them may be thus
surmarily stated! (1) The power whieh the monopoly gave to the
one who enjoyed it to fix the price and thereby injure the publie;
(2) the power whioh it engendered of emabling a limitation on
produetion; eand, (8) the danger of deterioration in cuslity of
the monopolized artisle which it wae deemed was the inevitable
wmlugt of the monopolistie contrel over its production and
sele,"

#allowing the lead of the Federal government, most statos
ensoted anti~trust lews of general n;:plicuum.: The border line
batwoen gtate end Pederal jurisdietion wes that rathor evaneseent
oongept of intsrstate comreres. HMany states enascted lawe dosigned to
ourb partioular monopolistie prectioces, such as making it unlawful to
disorininzts as to selling price between different lmliﬂn.‘ Some

forbade such diserimination by buyers. .

1. For further discussion of the sot and court decisions con=
struing it, see 16 U.5.0.A. Seos. 1»7; OCH Tredé Eegulation Scrviece

Vole 1, p 2001 et seq; see Shannon, Fred plbert, Foonomic Histor
of the People of the United States, oh. XXII, entitled "The Rise of
“——F—&Grat onopolics’; Willoughby, W.W., Constitutional Lsw, ¢hs XLVI.
2. See table of state aots at page 90 , infra.
3. Al‘ko. 0&1.. 1da., hu; 1“0. hn.. Eiﬂho. Kont., HNebs, H. Dey
8.D., Utah, Wis., Wyo.

4. ﬂ!’ko. Rn.. Hi.h.. ﬁ'im.. Uhios, 8.0, mlp %iise Bee note
at 82 Ill. lLaw Review 816




LEGAL DTVILOPMUNT TO 1030

The oomstruction placed upon the Bherman and Clayton sets by the
Federal eourts and the aotivities of the Federnl Trade Commission
eombined eventually to meke resale price maintenance by the manufacturer
& virtual impossibility. Seligman and Leove furnish an excellent
digoussion of the development of this legal sttitude, of whieh the
following is & mry:l

in serly prosecution instituted by the Department of Justice under
the Sheyman Aet oame up in the oame of in re Grnn-z An aleohel
oonpany was indicted for stteupting to monopelize that business by
buying out competing eompsnies, making exolusive territorisl arrsnge=
ments, and, of pertioular interest, making price rebates to such
denlers es naintsined priees, The Court did not regerd this latter
device &8 & restraint of trade, and, by diotum, intimated thet it
would have been perfeotly proper for defendant to have required its
dealers through contracts to maintsin retail prices fixed by defendant.

The right of & patentee to raeguire from a licensee that the
patented artiocle ghould sell «t & fixed retail price wug first declared
in Bement v. National Harrow.® Thie rule was followed ag late as 1926
T 1. FPrice omzxi_; and Frice Kaintensnoce, Chs. III end IV; sece
algo Zorn and Fe s Business Under the New ‘rice Laws, Ch. XVIII;
#illoughby, Constitutional Law, Ghe XLVIII.

2. C.C. Ohle, B2 Fed 104, 1892
8. 186 U.8. 70, 1902.
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in the ease of (en:ral Fleotrie Co. ve U.E.l. aslthough inter¥ening
deoisions regtrioted this right to eages where the licmnee wes one to
manufsoture rather them to sell, But copyrights did not fare so
well, it being held in the omses of Hobbe-lerrill v. stuulz and
Soribner v, %nuos that nothing in the copyright law gave the owner
of the gopyright any nower to fix the resale price of the publication.
&% this etage, the right to fix such prices by ocontrsot had not been
definitely intordiotad.

The right of a patentee to fix prices through notices, where a
license to manufeoture wes not iaﬁlved. was denied in Bsver v. O'
I)onneu.‘ This decigion put the patentee in the same position as the
cwner of & copyright, but left open the question of walidity of
sontracts to muintain prioes.

In 1915 two deeisions were handed down a8 = result of government
prosecutions under the anti~trust laws. !he.tint. Us8e ve Keystone
Viatoh Case ca..s held that notices as 2 means of price maintenance of
patented artiocles were illegal. (The Buuer case had held them merely
ineffeotual). In U.8, v. Kellogg oo..“ not mly.nauou, but eone
tracts as well, conoerning patented artioles, were declared illegal.
But in esoh case the illeganlity was held %o depend upon a system, or
poliey, of price maintensnee contracts. Individual, isclated contracts,
not & part of any general scheme or plan, were still spparently walid.

The finis to the legality of price maintenance as to pstented
T 1e 72 U.B. 478

2. 210 U.8, 389

8. 210 U,8, 862

4. 2290 U,8. 1

B6. 218 Ped. 50
6. 222 Ved. 728



nrﬁﬂn was apparently written by the deoision in Boston Store v,
imepiosn Grephophone eoa,l ot only wae the patentee denied the
right to bring suit agaiut a price outter for patent infringement,
but meither oould he have his distributors enter into contracts not to
sut prices on his patented goods.

There vemained to the manufecturer desirous of wainteining retail
prices the deviess of ageney, end refusal to sell to price uuttcrl.z
The former is still walid provided that the agenoy ie bome fide, and
net a mere subbterfuge, o legel cuestion of some eomplexity. The

latter deviee hae boun tested in & numbor of osses. In 1916 the
Great sllontie & Peeifie Tea Uo., & ohain grocery store, in s suit
sgainet the Cream of Wheat 61«»..s sought to enjein the latier from
refusing to sell to it. The injunction wes denied, the court intimate
ing that the price-cutting prectices of the chain were more monopolistie
in effeot than the refussl of defendent to sell. In the cases of
Uelle v Oﬁlsltﬂf‘ and U.f. v. Sohrader's sema the right of & manufecburer
to refuse to sell to wholesalers who permitted price sutting wes upheld.
However, those decisions by no means approved any concerted plan or
soheme $o determine whieh dealers should be put on the "do not sell"

é

list, »nd this was emphansized in the Buech~lut ocase, wherein the

Federal Trade Commission wee finslly sustsined in its issusnoe of a
cense-and-desist order forbidding the following praotices by defendant;

: 1e 246 U.2. 8
2. "Gonsignment” of mereiandise might elso be mentioned.
3. 224 Ved, 588, affirmed by 287 Fod. 46
4. 250 U.8. 300
B+ 202 UusB. 85
8. 287 U.3, 441



{1) issuing price lists end letters, showing uniform suggested
voeale prices; (2) recuvesting wholegslers end jobbers to eell
only teo retailers who in turn were willing to sell «t the sug«
gested reesle prises; (3) refusing to eell to those who were une
willing o maintain prices or who sold to price outters; (4)
meking the lapt-newed policy kmown generally to all dealers in
that trade; (B) revuesting reports on priee cutting from dealers
and from the eonpany's salesten and agents, these reports being
investigated by the compsny; (6) using serial numbers to assist
the oompany in treeing the source from wileh priee evtters had
obtained their merebandise; (7) utilizing eard lists of selected
d2alers, the garde on whiek the nanxes of prioe cutters appesrsd
being warked "Do Hot gell." (Dealers wers informed of the names
of those who were thus out off and were requosted to have no
donlings with them. 4f subsecuently those who hed been cut off
were reinstated the deslers were notified to this offeet);

(&) recuiring from deslers assurances of an intention to main-
tain prioces as & oondition pregedent t9 their being reinestated
en the sompany's list eitsr they hed once been eut off} (9)
turning over to wholeselers who were complying with the ocompany's
poliasy any orders obtained through the company's own sulesnen
or ¥epgrosentetives.

While upholding the right of refusal to sell in theory, the
onse deelared illegul the use of ooopsretion, or aany congerted plan,
to detemnine the undesirable sustomers. In the words of Seligman and
Love, "the menufscturer might refuse to sell to price outters but
eovld take no step to aseertain their identity."l

The holding in the Beech~lut ease was followed, though under
varying states of faeot, inthe following eesce: Beslpux Co. v,

B 531 Brees vo P:2.0.37 reen of Whent eaes.’

FuTelas
Iz the span of approximstely &6 yeoers following the pessage of

the Sherman set, ressle price meintenance underrent a legel meta~

morphisis, changing from valid to invelid. Hot only wae the right of

& manufacturer to briag aotion against 2 price-cutting dealer removed,

1. OPO “tc

Z. 5 red, (2nd) 574
8. £ T2, (2nd) 481
&» 14 Fed. (Znd) 40
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but the Federsl Trade Commission came upon the sosne as a positive
governmental fsetor in prosecuting priee-setiing practices on
allegedly monopolistic grounds. On this situation, Seligman and Love
comment a8 followss

"There remeins the right of refusing supplies to the priee

eutter; but in practice the means of umaiting the right offeqtive are
pronounced illegsle Under u striet imterpretation of the
teahnionl rulings, it would seem that a menufaecturer ¢ould do
little wore tham to suggest the resale priee. Itrovided his
koowledge of price out#ing eame te him only ineidentally, he
might legaliy diseontinue suppliess If suoh & step is taken he
must meke surs €0 resember not to wvenew relationships with the
céistributor, on pain of being charged with having obtained
sssurunoes of dealer geoperntion. In spite of the denger invelved
in renewing relationships with deslers who nave been out off, the
nanufaoturer 1s not permltted %o kevp a regord of those €0 wnom he
rofuses o eeil. » #hat is impsratively needed is & somplets
resbatenent of the law, making it olear under what eonditions
resale-price-nsintenance should or should not be sullowed as &
manifestation of the refusal-toe-sell dootrine; under what aone
ditions it should be edjudged an unfair method of eompetitvion;
under what olrcumstances it should be atieered se a conbination

ia restraint of trade; end undor what oonditions, if any, *ﬁ
should oome under the ban of mono olistio tendencles, » "

is Op. 0i%,

Bote: A searohing eritiecism of the U,f. Supreme Court decisions
eonstruing the Sherman sot is ocontained in she Symposiun entitled
"Business and the Roblnsone~raimen law” in the chapter entitled "intie
trust Laws," by W, 4. Oriskton Cisrke. The prinoipsl indiotment ia
apsinst the construction which permits eombinstions snd mergers, but
praventa ashieverent of similer ¢nds through contrects. The Dre ifiles
Qoupany eould not through cewbtruete maintein resale priees (220 US,
378), but the smerican Tobaceo Cempuny eouid maintein uniform prices
in thoussndas of reteil stores through the simple devies of owning sll
the stores (221 U.3. 108), and the Gancral Bleotrie Compsny eould
ecntrol priess of ineendeseent bulbs in twenty thousend retail & tores
by eonsigning, rether than solling, the mercrandise.

floe also, Javits, Benjemin A., Business and the Fubiie Interest.
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PROVISIONE AND PURPOEXS:

in 1981 Californie, embarking upon a legislative poliey whieh
proved te be & precedent for the majority of the states, passed her
Fair Trade law, entitled:

"in Aot to protect trade mark owners, distributors and the
public sgsinst injurious and unegonomic preotices in the dis~
tribition of artieles of standard cuality under a distinguishable
trade mark, brand or name.”

Retailers were prohibited from reselling such commodities exoept
et the price stipulated by the vendor. Under this act, the vendor
eould fix the meximum as well as the minimum priee. Other states, such
Oregon, permit the vendor to fix only the minimum price, and the
retailer is free to sell for more if he wishes.

It remmined for the 1933 amendment to the Californis sot to insert
the provision whieh is wost widely copied, to-wit:

"Wilfully snd knowingly sdvertising, offering for sale or
salling any eonmmodity at less than the price stipulated in any
contract entered into pursuant to the provigion of seetion 1 of

Itbin aot, whether the person eo advertising, offering for sale or

selling is or is not & perty to suoh contrsct, is unfair com-

petition “id is sotionable at the suit of any person damaged

“‘”‘i’;. ;

The purported alm of the resale price maintenance statutes is to
proteot trade~mark moru; distributors, and the publie. The statutes
recognise that advertising by & producer will ereate good-will for

the produet if it is distinguishable from other products. Whatever

1. Only Wyoming provides eriminal penslties for violation of sush
& contract, inoluding forfeiture of corporate charter.



else the manufecturer may do in the way of meintenance of quelity
standards, serviee, or otherwise, will tend to ineremse this good~
wille Conversely, any condition tending to oreate illefeesling toward
the branded product will ceuge loss of good-wills Taking the next
step and looking upon this "gocd-will” as & sort of proporty interast
in the produscer, existing spart from the naked property in the com=
modity itself, the producers are mm%tte& by these laws to fix the
minisun prise at which sueh eommodity mey be sold at retell in its
distinguishable form. The thearyrli‘:c‘ that if such product is sold
generaliy at & given price, but is occcesionally offered in the ssme
or competing stores st a lower price, customers will become dis~
entisfied, and, undiscerning, vent their dissatisfaction by svoiding
the future purchase of such commodity.

The economie arguments for and against recognition of this newer
interest in good-will are fully disoussed mﬁ anslysed by Seligman

and Love.?

The respective points of view of the msnjufacturer, the
retailer, and the consumer are gconsidered. Bumsarising, the menufec-
turer would like, through price maintenance, to retsin consumer goode
will and dealer cooperetion, both of whish are jeopardised through
prioce eutting. The retailer, espedially the sssll "independents”,
would like to eontinue in existence free from the depredations of the
shein and Aspartment stores whieh lure sustomers ewauy through eut

prices and loss leadeors. The effcotivensss of such "bait"™ is eone

1, ops oit. This work, published in 1982, came out at & time
when only Celifornis and Hew Jersey had Fair Trede Aote, and of
ecourse the Federsl biller~fydin:s aet had not yet appeared. The
present stete of the law is, therefore, considerably more tolerant
of the prectioe than thé law at that time,
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siderably enhanoed if the eut prioce iteme are nationsl advertised to
sell st a given figure, 1t is the common practice of the price~
sutting establielments, onee the customer is inside the store, to
urge tne purchase of other commodities on which the margin of profit

is higher.

1+ dewelry offers a good example of a type of priece ocutting
adopted to expensive merokendise - the advertisement of low prices
on etanderd articles ss "bait" to sttrect patromsge with the intention
of persuading customers to purchase non-advertised articles whieh
visld & better profit. in illustration will make the method
clesr. 4 well-known out-rate jeweler in downtown Hew York sdvertised
some atanderd article such s2 en Hlgin wateh, ut cost or lesss The
elerks, so it is seid, are instruoted to avoid selling these
watohes, however, and sre told that if they exesed & suall quota
theoy will be disoharged. When « customer appears in response to
the sdvertisement, he is subjeoted to every possible artifioe in en
effort to induse him to buy enother wateh on which the store earns a
big rargine If 2ll other stratagems fail, the customer can usually
be induoed to take the substitute watoh by the warning that beoause
of the eut price the store emnnot issue the sustomary guaranty for a
year with the advertised watoh. (Seligman and Love, op. oit., Appendix
Two, s 438)

Bote. The strongest opposition to resele~price-maintenance in
the (food) industry comes, naturally, from the shain stores. While
their opposition is outwardly beased upon the usual high ethiecal
prineiples oslled into play to oppose any interference by government
in bhuainose, ite resl buslis ecens to be the feot that the chaine have
alroet universally deponded upon priee appeal te build up their business.
Assuming that resale price meintenance were legalized and made
effeotive, the prineipal weapon in their sales eguipment would be
destroyed. There has been much debate of late whether the weapon's
effeetivences has not been destroyed in large pert by the rice of so
many chain stores. When there wss only one ehain store in a bloek its
prige appeal was effeotive; but now that any busines: block adepted to
the grocery buginess usually boasts of seversl ehain stores, esch of
which hes important powers as & buyer, the price appeal is not so
effective. Furthernore, extreme price outting is made less desirable
begause inter-ohain competition makes it more diffioult to find other
itoms with prices high enough to meke up the loss. It mey be that in
time a nearer epproach to buying ecuslity will eppear end that in sueh
an event priee, while slways important, will drop into & secondary
position emong sales eppeals. Should this heppen, ehain opposition to
rese le-price maintenance might deoline., (Ibid., p. 417)



fihethor either the opponents or proponents of resale-price e
maintenanse are partioularly concerned with the welfare of the
notoriougly insudiele consumer is a matier of some gonjecture. fven
if such altruism should form the poliey for & firm - manufacturer,
distributor, or retailer -~ such firm's very existence in & oom-
petitive world is dependent upon its ability to realise profits from
ite operetions. Frofits being the sine cue non of its g@xistence, it
ieg forued from the necesssities of the case teo prastice only that degree
of sulisitude for thes consumer as pernits profit to itself. It seems
to the writer that argusente upon the merits of price maintenance
purporting to pepresent the consumer point of view, witlle perhaps
interesting and instruetive, are only & by-produet of the disoussion
whlon ensnaves from the battle of the real issues, viz., the eonflieting
desires of privete firms intent upon their own self-intercst.

The consumer's problem may be thought of from two mejor approachss.
First is his deeire to obtain goods caprble of satidying certain wents. .
Seoondly, huving ordinarily & limited ineome, he desires to obtain
from sueh income as much velue in torms of wantesstisfaoctions as
possible, “enee, he is interested in price, for the higher the priee
of u particular article, the lees income remeins for other desirsble
articles.

Ppoponente of price waintensnge argue that, by assuriang smple
profit for the manuieoturer &nd e satisfactory margin for the desler,
the cuslity end standards of goods are more likely to be msintained =
8 point in the eonsumer's interest, pertieularly applying to food and

drug itess. Convenienee in buying would be promoted through sssurance
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that & given brand would represent & unifornly standard product.

Upponents osnnet cconoede that manufaoturing integrity end high
profits necessarily seeompsny one another, aithough maintensnce of
cuslity standards may be assumed to be more likely when the manu-
runturﬁr is prospering. However, wany non-fineneial items combine
to make goods more or less desirsble oo congumers, such as packaging,
sorviae by retailers in the way of delivery snd exohange privileges,
eredit, courteous treatment, ete., -~ i1toms whioh sre not nesessarily
connected with o fixed resale price. The fear ie also oxpressed that '
the genersl level of retail prices will be reised. This could huppen
only to goods now selling below list prices, and it does not follow
that either the manufscturer or the retailer under competitive
conditions eould profitably 1ift the out price bsek to the list price.
The private and unadvertised brands are, in most fields, available to
keep sdvertised brands from gelting out of hsnd. Lo law as now written
compels = manufmoturer to fix the retail price of his product if he
does not so ohoose, snd doubtless there remein enough in this olass to
prevent the price setters from hoving their own wey on the merket.

The sots do not in terms require thet the prices fixed should be
sbsolutdly rigld, erd menufecturors might conceivebly permit in their
gcontracts some differentisls bssed upon service or other fsctors. Yoww

i

ever the desision in Culvert Vistillers Corp. v. Nussbaum * appears to

" kold thst the retail prices must be uniform in any given competitive ares.
1. 99 §.Y.8, %13,

Hote. For disocussion of rosole price maintensnce, ses 00 Trade
flerulation Service, Vel. 1, pp 2601-268%. Bibliogrephy st p. 2509
thereof; see Seligmen sand Love, op. cite.; also, Zorn and Feldman,
Business under the New i'rice Luws, Chs. 18 end 19.
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The stutes with Lut few euceptions having spproved the urineiple
of resale-price mainteuance, and having speeifieslly exempted the
pragtice from the penalties of their several snti-trust laws, it
remained for the Federal governwent to legislate im similar fashion
with respect to its own anti-trugt laws. The 1837 Uiller-Tydings
smendment to the Sherman iot rosult@d.l finile "vertiocanl” price
agresment s are spproved, "horizontal” sgreements ave as much under
the ban w8 they were beforc the smendmeant. By “vertical” cgreeuments
we mean those between successive handlers of the same product, s
manulgeturer with wholessler snd wholescler with retailer.
Siorizontal” price agrcanonti sre those botween coneerns performing
siwllar funotions in competing lines, such as might exist belwe:n
manulsoturers of rival brands of seap or tooth-paste; or between
competing retullers.

thether the one type of sgreeusnt is more conducive to publie
good then the other may be debatuble, but there is no doubt of the

preseat legislutive oholos in the matter.

TeuBi92, infra.



1
STATE LASS AFPECTING RESALE PRICE MiINTENANCE

Stete Date Contrsets 4pply to none~ ¥ay person other than
of act Legel? contrecting dealerst owner of mark or auth.
distr. fix prices?

All- no

sriz.e 2-28-37 yes yer yes
arke G= 9=57 yes yes no

Galif, 8«14«51 yes yes ves
Ceolo. 8~15~27 yes yes yes
Conne T« 1=87  yes yes no

Del. yes ne yes
b.C. ne ‘

Fla. B« B=37 yes yes no

Ga. 3~ 4-37 yes yes ne

lda. 6~ 6-37 yes yes neo

ni. T= 888 yes yes yes
Ind. Ge T-87 yes yes no

Ia, T= 485 yes yes yes
Run. Be 437 yes ves ne

Ey. A-16-37 yes yes yes
Lae T=2B=36 yes yes yes
lisine T=28-87 yes yes yes
kd. 6~ 1-56 yes yes ne

Kass. B=26=87 ves yes yes
¥ieh, 10-28-37 yee yes yes
Kinn. $=30-37 ves yes ne

Fise. de T-38 yes yes yes
¥o. noe

Vont. 22537 yee yes ne

liebr, 42887 yes yes no

Hev. G G=37 yes yes no

K. H. Bal0«37 yes yes yes
N.do $=12+36 yes yes yes
No¥, B 2-37 yes yes yes
.Y, O=17=35 yes yes yes
.0, 3~22~87 yes yes no

N.D. T 1=d7 yes yes yos
Ohiec T- 8-38 yes ves ye8
Okla. C= 937 yes yes yes
Oregon 6~ 7«38 yes yes no

Fennue 6= 5-35 yes yes yes
Re 1. B~ §-8E yes ves yes
8.0, 4~23-87 yeos yes yes
8.0, 6= =57 yes yos no

Tenn. 2-16-37 yes yes yes
Texas no

Utah 5=11-87 yes yes no

Ve, yes ne yas
Va. 6~18-36 yes yes no

Hash. Swzl=38 yes ves yes
WoVe OmZB=87 yes yes no

Wise = 236 yes yes yes

;!3; Go 137 yes yes no
« From COH Trade Rege Service Vol. 1 (106 COH) p. 2511



SiLES EXCEPTED PROY ESTABLISHID PRICE® ‘ 4

¥ Closing out sales
State khotiee to lotice to Opportunity te #hen mark or
publie? produger? repurchase reqired? name oblitersted?

Aris. no no no ; no
ATKe yes yes yes yes
Calife no no no ne
Colo. yes yes yes yes
Gonne yes yas yos yes
‘Flae yes yos yes 6o
Ga. yes yos yos yee
ldae yes yes yés yes
Iil. no yes yes no
ind. yes yos yes yes
igs as 6no ne no
Kene yes yes yes yes
Ky no yoe yes ne
Lo no a0 no no
Ee. no yes yes ne
Ed. yos yes yos yes
Eass. 6o yes yes no
Kishe no yes yes ne
Binn. yes yes yes no
Kiss. ne no ne no
¥ont. yes yee yee yes
Eebd. yes yes yeos - yes
Hev. ves no no no
N.Be - neo yes yes [0
B.ds ne no ne ne
K.B, no ne no no
K.Y, ne no no no
ReCa yes yos yes yos
H.U. no ne no noe
Uhio no yes yes no
Okla. ne noe ne no
Ore. yes yes yes no
Fenvas no ne no no
K. no yes yes no
8.0, ne yes yes ne .
Seba yes yes yes yes
Tenne ne 6o no no
Uteh yes yes yes yes
Vae yesu yes yos no
Hmshe 0o yes yes no
#e Voo yo» yes yos yes
wise ne Lo ne no
Xye. yes yos yos ve2

Closing out sales and sules under eourt order ure exssptad in all states)
elso sale of dumaged or deteriorated goods when notice given publie.
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UNFAIR PRACTICE A0TS

The sales~below-cost and price-discriminstion laws represent twin
efforts to prevent ruinous price eutting., Like resele-price main-
tenanee, they find root im the havoc caused by the loss-leader and out
price policiee of the cheins and department stores, sggraveted by the
genersl depression. Briefly, their objeots are to meke illegal the
advertising, selling, or offering for sale by a retailer & commodity st
les: than i's cost, or, in eome ocases, cost plus s small percentage,
plus the cost of doing business, with the intent thereby to lessen
mpotiuu.l

To drop the matter st this point would not be sufficient, however.
Yanufacturers, through choice or nescessity, frequently make price
concessions to ehains, department stores, or mail-prder firms, ostensibly
becsuse of the larger guantities taken by these firms end the conseguent
lower unit cost. Dut these concessions exoeeded in many instances the
sotusl savings properly attridbutable to the larger gqusntities slone.
With an eye to tiis situation, Congress in 1986 pussed the Robinson-

2
Fatman sot , smending Sesc. 2 of the Clayton Aot by adding provisions

T¢ in Oregon snd Nebrasks, proof of such intent is not recuired if
there be in faot injury to competition. Comneetiout, lLouisians, snd
Pennsylvania make liability prediested upon the mere faot of selling
below cost without even proof of injury. airizona, Celifornis, ¥inne
esots and Tennessee require sush intent, snd the faot of injury, but
presume the intent from the sot of selling below cost. 3ee Comment,

82 Illinois Law Review 816. For constitutionality of these provisions,

gee Ureat 4 & F Tea Co. v. Ervin, supra p 22, note 7.
2. gee page 93 , infrs.
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relative to price disoriminstion. The smendment mekes the act applie
eable to buyers «8 well as sellers, but the buyer must know that he ies
receiving & diseriminatory price to come under the penslties of the set.
Seliers are forbidden to disoriminate in price between purchasers of
like grade and quslity where the effeot may be substantislly to lessen
competition or tend to oreste a monopoly in sny line of commerce, or to
injure, destroy, or prevent competition with the buyer or seller, or
with customers of either of them. However, sellers may continue to
geleoct their own customers. If sales are msde to a jobber who zlse
retsile, jobbers must pay the same price ass other retailers as to suoh
of their purchases as are sold at retail.

The /ot does not in terms exe«pt sules to governmental agenoies,
although that such ssles were exe:pt wus held in an opinion by the U.S.
ittorney Genersl, and similar opinions of some state sttorneys-genersl.
California, however, holds that the act spplies to government purchases.
Bills have becn imtroduced in Congress specifically meking this omtm!
Sales to schools, colleges, universities, publie libraries, churches,
hospitals, and chsritable institutions not opersted for profit, of
supplies for their own use, sre exeupted by amdaut.z

Differentisls in price between ul;petitivo purchacers are limited
to the savings socruing to the seller by recson of differences in
curntities sold.

Brokerage commissions mey not be paid, direetly or indirectly, teo

the purchsser, as this would be o form of repate. idvertising and

10 Se 1780. 8. 3908.
2. Publie Lew lo. 692, approved 5-26-38.
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other allowsnces to purchasers for services or facilities in the
handling or sale of goods is forbidden unless svaileble upon equal
terms to all evstomers of the seller.

S¢c. 8 of the Bobinson~Fyiman ieot is not an amendment to the
Clayton set, but is totally mew. While it dupliecstes Sec. 1 in some
particulars, it differs in that it fixes oriminal liability for vio-
lation. Bede. 1, being part of the Clayton /iot, is enforced se sre
other provisions of the Clayton iet, viz., by privete or Government
injunction, or by private suit for three-fold demages. [Frocecdings by
the Federsl Trode Commission through cense and desist orders under 3eo.
11 of the Clayton ict may ealso be invoked.

4 number of states now have enti-diseriminstion legislation.’
Of these, only ldaho, Oregom, and Utsk follow the Hobinson-Petmen sot
in making tne buyer lisble with the seller in knowingly receiving the
bedefit of u price discriminetion in his fuvor. These three states are
likewise clone in dispensing with the requirement of sn intent thereby
to injure sompstition. OUnly the faet of injury need be shown, Other
states, requiring euch intent, will presuse the intent (rom the fiet
atlbnying or selling at different prices in different 1@«.11@1«:.2
T 1. Gee table st p 66, infrs.

2. 4ark., Calif., La., ¥iss., ¥ont., Heb. See 82 Ill. L.R. B18.

Botes For e full discussion of the sots, tieir esccnomic and legal
aspeots, sce: Lo und Feldman, Business under the Hew Frioce Lawe} Fatman,

%kt Robinson-Fetman ict; Symposium edited by Banjamin Werne, Business and
Hobinson=Patman Lsw; Burne, The Decline of Competition, Ch.
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¥ILK CONTROL

A growing convietion thet ell wes not well with the milk industry
led the legislatures of some twonty states, starting with Vew !‘e;'k.
Oregon, Gonneotiout, Florids, New Jersey, Ohlo and wisoonsin in 1983,
to ensct laws reguleting various pheses of milk produstion snd marketing,
ineluding the fixing of prices. The following preamble from the

fennsylvania sot is & ocomprehensive legisletive expression of the evils

gought theveby to be nudiedsl

" & Eilk oonsumers are not assured of a constant end sufficient
supply of pure, wholesome milk unless the high ocost of mainteining
esnitary conditions of produetion snd standards of purity is
returned to the producers of milk. If this is not done, large
numbers dispose of their herds or engage in milk strikes, and
remaining producers supply unheslthful milk or milk of lower
gurlity emé beocause of finanoial inability to eomply with sanitary
requirements end to kecp vigilant ageinst contiménation. PFubdlie
health is mensced when milk deslers do not eor czunot pay & price
to producers commensurcte with the cost of sanitary production, or
when consumers sre required to pay excessive prices for this necessity
of life.

¥ilk dealers must handle constant surpluses to meet the emergenoy
recuirements of normel varistions in fluild eonsumption und to meet
sessonal veriations in production, whiech amoumts in excess of
fluid requirements must find a market in fluid uee or in menu~
fucture, end tend to demorslize the industry. Only one per centum
of the milk dewlers of the Conzonweanlth handle over sixty per
centum of the milk sold by producers to dealers; and persons have
often combined privately to establish prectices or fix prices to
the detriment of producers or consumers.

¥ilk producers must make delivery of their highly perishable
comuodity imcediately after it is produced, and must gemerzlly

1. ixcerpts only.



48
secept sny market st any price. Under the utilizstion method of
payment prevailing in the milk industry, partioulariy in eities,
the value of this market 1s unkunown until the milk desler sells
the fluid milk and uses or disposes of the surplus. Furthermore,
only the deslers have tmﬁitiu for aseurstely weighing and
testing milk. # The producers’ lack of control over their market
iz sggrovated by the trade custom of dealers in paying weeks silter
delivery, kesping producers obligated to oontinue delivery in order
te regeive payment for pnviw: sales, and permitting dealers to
operate om the producers’ ocspitul without giving seeurity therefor.
lignoe, milk producers are subjeet to fraud and imposition, and do
not possess the freedog of contraoct neeessary for the procuring
of cost of production.

The sentiments expressed above sare corroborsted by the cousiusions
of the legislative fact-finding committee of the State of Hew York, whieh

' 2
ere disoussed ot some length 1n the cuse of Hebbia ve liew York. In the
teble st puge 54 herein are listed those stutes which now have such
milk oontrol laws, sccording to informsticn furnished the writer by
Yaul 2, pdams, idministrator of the Uregom ¥ilk Control Luw. Some
atteupt has been made to anslyse thesc laws wcoording to tieir wmore
importent provigions. The limitstions of these classifications should
be recognited. The hesdings ure necessarily brosd, and particulsr
festures will vary from state to state, as to whioh the statutes theme
selves nust be consulted.

The "Producers licensed” columa indicutes that the Bourd in sueh
state licenses the dairies. .ibsence from this column does not imply
that producers are not licensed, as this may be hendled by a state or
ieoal Board of Nealth, or other agemey. 41l states having milk laws
lioenee the dealers, or distiributors. Jomewhat fewer license retailers

(stores). Bending of dealers is recuired in some states to insure that

1, The statute appears to nim for freedom, rather than restriction,
of contreot,

2 EB1 U.bs 5&3; 64 2.0%. 505. Ho. 34 herein.

8+ See citations to stute stututes, page 96 , infrs.
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producers are pam.l £11 of the jurisdictions ecovered fix prices to
producers, but some do not fix the retail prioce.

The faotors involved infhe "Pool” snd "Quots” columns depend to
such en extent upon statutery interpretstion &s to require further
explanstion. By the term “pool” is meant that device whereby all the
milk produced in the pooling srea is oconsidered as put into one rese
ervoir, out of whieh is drawn so much to be sold ss fluid milk at s
given price, the remaining surplus being maede into osnned milk, cheese,
or other milk products st 2 somewhat lower price. ,ssume that produser
4 markets all his wilk as fluid milk, but that B, produoing en ecusl
amount of milk of like guelity, finds the condensaries as his only oute
let. in the absence of any pooling provision, i's return will be
higher than b'es Under pooling, enough will be tsken, or with:eld, from
A und ziven to B, so thet tieir respeotive returne will be cqui.z

The tem “quota™ implies o further step. Instesd of all the milk
being poocled, snd returns being made to producers on the basies of the
pool sversge, each produser is given a quota fixing in advance the
swount of his milk that may be sold ss "fluid". .ny production over
thie emount will be considered surplus. .8 o mesns for determining
‘this quota, some Boards use the smount of milk thet was being produced
by the dairyman during a given prior period. The Bosrds of some states
eprear to have power to limit produetion wecording to s bese period, snd
failure or refusal to sssizn sdditionsl cuotss, or the sssignuent of
extremely low fiuld ouotas, would heve a result similar to the action

T. oem 500. 268=b, Hew York ict, pege 97, infra.
Ze Hee fec. ZDB-m~8, ibid.
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of a public service commiseion in refusing « certificete of convenience
end neoessity to a prespeetive publis utu.wy."

The power of the ftete Hilk Eoard to set up & pool, or to fix
ouotae, sprerently need not be spelled out in terms in the statute. For
instance, the YUilk Commisszion of Virginis hss issued a pamphlet
containing rulesg and vegulations for the supervision and eontrol of
the ;rlington-:lexandria ¥ilk Market, effeotive July 1, 1987, smended
dJuly i, 1938 snd Sovember 1, 1888. Teguletion Fos 3 thereof fixes
"farm baslo allotments” for ench produser mecording to his sversge daily
deliveries during the monthe of Uotober, Wovember, snd December, 1987,
New producers oaming inte the field must take s "Class YII* price for
the first four months, after which time the "buse shall be set up by
the Y1lk Bosrd on » bansls equitsble with estublished produsers¥. Pro-
vigion for pooling is also mede in the same pamphlet. However, no
specific mention of either pools or cuotas is made in the Virginia
statute itself, the Board evidently drawing its powers as to the same
from See, 3 of the sct, which resde in part as follows:

" #* The commission is hereby deolared to be an instrumentality

of the Com onweslth, veasted with power:

(o) to supervise, regulate, and econtrol the produstion, pro=

eessing, storage, transportation, distribution and sale of milk *

(g) to make, sdopt end enforce sll rulee * necessary to earry

oul the purposss of this act. » *

Preotionlly all the nots define the powers of their respective
Boards in similarly general terms. The accompsnying table designates
only such states whose statutes set out the pool and quots powers

expressly and specifiocally.

ls For vonstitutionality of this feature, see Mayflower farms case,
No. 359, disouseed at p. 17, aupra.



Oonstitutionality of the perwanent acts, az contraeted with the

emergerey note, ie eonzidered in the chapter on constitutionality, supra.

The oolumn hesded "Loecal Untion™ lists those states whose aols
provide for some weasure of determination by produsers or dealers
within » marketing ares a® to whether the milk contrel aets, or
pertioular provisions, shall apply ss te thew,

& more ropent development in regulstion of the milk am stry is
the advent of Faderal regulation of milk prices in intern;ite ;omaem
under the smended .ﬁ._«i.&.l The necassity for suoh control is sppurent
when we consider the megnitude of the milk industry and its interstote
oharasters For instsnoce, in 1834 90.8% of the total volume of milk
80ld 4in th» OGrester Ugaston cres originated in stotes other then Naussew
ohnut‘;:l.z The practionl diffleulty of sttempted state regulation of
an industry whieh transoende its boundsries was amply illustrated by
‘the railrosd situstion prior to the lnterstate Commarse 0% of 1087.

Un the extent and nature of Federal regulation, the following
informstion wes furmished the writer by F. W. Gaunmits, Chief, Dairy
fection of the A.A;;., in & letter dated January 12, 1939:

“The Federal suthority is epersting in over twenty markets,

prinoipally under the Agrigultural Agresment rot of 1987 und in
the form of orders or orders and marketing agreesments, and slse

under an earlisr jgrioultural sdjustment Aot in the forz of licenses.

In ali, 12 states are in part effeoted by one or more of the

foregoing stabilization arrangementst nunely, Cslifornis, Colo-

rado, iiiinois, Indiana, lown, Kenses, Kentuoky, Massachusetts,

¥iohigan, ¥issouri, New York, and Ohio. OUf these States, only

California, Indiens, Esesachusetts, snd New York have milk

eontrol laws under whieh prices may be fixed for milk; and in

these four stetee o sctisfaotory basie hae been found for co-
5 operstion. = "

1. Excerpts from the iet et page 100, infra.

2. Brief in support of Notion for Temporary Injunetion, U.S. wv.
Hood, D.Cy ¥ass., Equity No. 4519, p 10.
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Bither to sspouse or denounse the prineiple of milk control is to
invite sontroversy. ihe writer would be presumptucus to essay an
opinion on the matter, being in no position to make the faotual ine
vestigation thet suoh opinion would recuire. Correspondence from the
boards of praotically all the stutes sontasted is favorable to the
sot, and it is left to the reader whether said boards speak impartially.
They are supposed to represent the publie intercst. The issuce are
fundamentally the saxe as those invelved in the early Granger laws -
whether it would be in the publis interast %o oxtmdvgovlmmaat
regulation over ocertain businesses theretofore desmed private in nature.
¥onopoly motivetad the Grangsr laws, and, asocordiag to the Pennsylvania
preamble, was likewise present in the rilk situstion. Concern for the
publie health in the msintensnee of sn nsdecuste supply of pure milk
is espressed in guoh lawe « = ooncern which reculrss that the milk
be pure, and, in addition, that producers be insured a suffigient
return 80 thet standsrds of esanitation may be meinteined and the neoc~-
essgary costs be met. The publie interest is supposed to be promoted by
assurance of suffiscient profits to producer, dealer, and retaller.

The objection is raised thet in some states entry of new producers
into the field is impeded, but perhape this is necessary to effective
regulation. Limitation upen entry into the fielde historically known
a8 publie utilivies has long been exercised, and none would now go baek
to unrestrioted competition ameng railrosds, telephone companies, light
plente, or water works. Jt may well be thet similer regulstion of the
milk industry would be in the publie interest. Current statutes have

gone for in that direction.

~



COMF BAT IVE T4BLE OF EILK CONTROL Laus
418 of Hovember 30, 1938

Retall Frodueer Date

State Froducers Dealers “etallors Doalers price price Fool Quota loesrl first Expiration

licensed liosnsed liosmsed ‘onded fized fixed Uptien wsoct
alse. yes ye3 yes yee ves yes yes yes 1986 EwdOnds
Calif. ves yes 1 yeu 1685 Ferm
Conn. yes yes yes ves 2 1958 Ferm
Fla. yes yee ves yes 18358 Ferm
Ge. yas yes yes yes yes ves ye& yos 1937 Bml6=gl
Ind. yes yes yos yes yes yes yes 1838 6=30-89
fows 3 i
la. 4
Esss. yes § yes yes ‘ 1954 Gumd0-q0
Hont. yes ves yes yes yes 18386 Porm
K.do yes yes 8 ves ves ; 18338 $80-39
B. Y yes yeos yes ye yes yes 1883 Pern
Ohio 7
Ore. yes yes yes yos yes yes 1933 Yorm
Fenna. Ves yes ves yes 19354 Ferm
B. 1. yes yes Vo6 ves 1934 Farm
Vt. yas ves ves ves yas 1587 Ferm
Va. yes yes ves ves yes 1954 (8)
HWash. 9
Wis. ves yes yee ves 1935 12~31-39

(See following puge for nctes)



1. Sec. 786.8, "The board shell formulate s stabilization and
morketing plen * « No sueh plen shell invelve a limitetion upon the
produotion of fluid milk or fluid eream.”

2. Sec. 8000 (o) "Sanid sdministrstor shall heve power to establish
& production reting system designed to aid oconformity to the law eof
supply and demand by 20 regulsating the production of milk in the state
to the demand * that the msrket may not be demoralized for the producer,”

3. Cresm Greding lLaw, chs 150 (-1, Code 1938, providing for oreeam
gredes and price differentisls.

4+ Sec. 1, * « regulation of the production, manufeoture and sale of
milk * shall be * under the supervision of the Louisisna ¥ilk Commission,
* which * shell have the power and authority to meke, publish snd enforce
all regulstions necessary to secure to the publie & ¢lean, wholesome and
sanitery milk supply, end to promote end encoursge the production and
manufseture of milk and milk produots * , inoluding the right to mske
such regulations as will protect the produstion of milk in the quality
and priece of milk to be sold by them to distributors, pasteurizers and
other wholesalers, and to provide such means for the protection of said
produscers n the collestion of the amounts due * them from such die-
tributors * as may be deemed advisable.®

6. At option of Board

Gs APPe 2:18-17, Bev. Gtet. 1987. Goard mey promulgete snd enforce
eredit regulstions governing sales between dealer, subdealer, snd
proceascr.

7. R.p.&l.d’

8. 5c0. 17 of Ch. 3567, isots 1834: “Termination -~ The period of
publie emergenoy during which this sot shall be offeetive shall be until
such date as the Legislature may, by joint resolution, designate to be
the termination thereof, or if the Legislature be not in session the
dste s0 designated by & proclomation of the Governor”.

9. ¥ilk lew was part of the state s.4.a. which was declared
uneonstitutional for improper delegstion in 43 P (2nd) 977,988,
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BININUE GAGE Lawg

The term “minimum wage"” as generslly understood in the United States
implies the establishment by the government of eertain minimum rates of
pay, hourly, daily, or weekly, for personsl servieces (laber). Thus
far the lgoe have not essayed to require g minimum annucl wage. [Hence
the present minimum wege laws do not guarantee to anyone thut.%o will
receive s given amount for services rendered or tendersd. le m: t first
ﬂnQ employment.

Historieslly, this type of law constitutes one of the later
expressions of scoisl concern for the well-being of the lsborer, other
developmente being: free publie sshools; homestesd, exemption, and
bankruptey laws; limitation of hours; requirements ss to safe working
conditions; industrial aceident insursnce, workmen's compensation, and
employers' liability statutes; removel of common law defenses of
sssunption of risk, contributory megligence, and the fellow-servant
dootrine; inereasing soceptance of leabor unions and the prineiple of
oollective bargsining; limitation of the use of the injunetion in laber
disputes; regulstion of manner and time of wage payment, snd requirement
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that payment be in money; unemployment compensation insursnce; Federal
Soolal Seourity, and others.

The concern manifested by the above developments need not have beeam
purely lumanitarian in motive. While there was doubtless oonsidersble
sympathy for the distressed laborer trying to bergein individuslly for
e job snd s wage im = bear lsbor market, other considerstions of sceial
well~being were important se well. The situstion may be compared with
thet underlying some of our orimingl lew. If 4, at pletol point, holds
up B and robs him of his velusbles, soclety could, if it so chose,
consider it a mere matter of privete dealing between individuals, end
lenve B to his own devices to protect hirself. If C, a lauborer is
injured in the course of his employment, soclety could consider it as
hos own misfortune, and lesve it to him to nmeke whetever provision he
might for medical esre snd continustion of inoome during his disability.
If X, & lsborer, lomes his job, society eoculd say that, being &« free
individuxl in s free country, he should bestir himself and find other
employnent, selling bis services wherever he might find s market.

In tha robbery onse of 4 and B, scolety long hss felt that sush
godnge on were of concern to the public a2 well use to the individuals
immodintely involved, snd hence has ostalogued i's conduot as eriminal,
ﬂea presoribed penalties. In the ouse of the injured ¢, the workuen's
sompensation laws have taken an insurance point of view towsrd such
injuries, snd provide thet the burdem should be partly borne by the
industry profiting from the laborer's operations, and not altogether by
the lsborer himself. The ouse of X, the jobless laborer, is one of
grestest publie moment, but is not yet definitely settled.
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Indicative of the eerly public interest in lews of the type listed

= 3
sbove is the following lsnyusge from the cuse of Maxwell v. Keed, up=
holding » wuge exemption statute:

“The idee underlying the ultimately devsloped sentiment of the

people upon that subject * is that the citizen is an essential

elementary constituent of the stute; that to pressrve the state

the ocitizen must be protected; that to live he must have the means

of living; to sot end to be a c¢itizen he must be free to sot snd to
have somewhat wherewith to sot, and thus to be competent to the
performance of his functione as sugh. Hence it wodd seem, ss no
doubt it wae, a matter of the gravest state policy to invest the
¢i%izen with,snd to secure to him, thosge essentisl perquisites
without which the state could not demand of him at «ll times his
instant service and devoted elleginnce.”

State laws fixing or providing for minimum wages were ushered in
in 1912 by Mussachusetts, follewiang the report of an investigating
commissions dIn 1918 eight othoer etatuz snacted minimum wege laws.
The preesu, soster of states heving such laws sppesrs below at p 662.
One column shows laws applicable to women and children; the other,
laws providing minisum stendarde for leborers on publie contracts. The
majority of statutes provide for san Industriecl Comniseion or other
board empower-d to fix the sctusl rstes, following publio hearinges snd

Three and Nevada
other investigstinoss. Zwe stutes, South Dakoty, amd :rkensas,/ fix
the rates by stotute. For more detailed provisions, see appendix, p 102,

It would be hard to find « olesrer exposition of the publie
purposes sought o be served by minimum wege legislation that in
the digsenting opinions in the ceses of ;dkins v. Children's licspital,
(Hos 21) and Morehesd v. Tipaldo (lio. 42), and in the mejority opinion
of the Parrish ouse (No. 45). The industry profiting by the employment
of underpeid workere is in effect enjoying & publie subsidy.

%ng impediete inspiretion for the lswe grew out of u desire to
. de WiBe 2 1“‘] 2+ 0al., 0910;. Hian.. Keb., Ore., Utah, ¥n. ’ wise
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avoid the losses resulting from industrial strikes end eonfliste, and
the situstion of women snd girls in the "eweated” industries, notebly
slothing. Cognizence wee taken of the week bargaining position of the
individual lebersr, and the sdvantage taken of thie situstion by un-
oonsgeionable employers. Faot-finding ecommittees found the resultant
oonditions detrimental to henlth and morsle. ipparently the sutomstie
operation of the laws of supply end demend wee not deemed sufiieient
to ocorrsct the situstion, end legisletures were enlled upen to decide
whether it were better to retsin full liberty of contraot, or limit i%
somewhst by fixing minimum mgr:-t.l

it this writing (December, 1938) ne stete save Oklekoms sppeers to
have attempted to provide for gencrel minimum wages for mem. The Okla-
home law war declared unconstitutional upom s greund not relsted to its
merite a® o price~fixing statuto.z ¢ Louisisns oonestitutional provisien
expressly forbids the lezisleture to fix the price of “mgnusl hbor".'
Qommons and indrews come to the following conelusions respeoting
the effect of minimum wage legislation,
“imong the better-estsblished results of minimum wage legislation,
therefore, may be wentioned (1) thet it has reised wages; (2) that
minimum wage ratee do not in general tend to become maximum ratesj
(3) that it does not necesssrily forde workers out of industry;
(4) thet it does not unduly handicap employcrs; (6) that it does

not undeymine trade union organizstion; and (6) that it does not
deorense efficiency.” ¢

1+ fee Lien, Herbert 4., labdor Lew and Relations, Supplement p. 6.
Lien liste 14 stetes, one territory, and D.C. a8 having minimum wage laws
"Before ipril 1983". He spperently means "1923%, for his next reference
is to the idkins case, and later "By 1628 only & states * sttempted that
type of legislation. VWhen the fupreme Court in Test Coast Hotel v. Parrish
held « minimum wage * law for women * constitutional, interest was

revived., Zince thet date the number of states sttempting sueh legislation
hae ineressed to 26."

2+ Infre, p 118, 8. Infre, p 107 .
4. frineiples of Lsbor legislation, eh. on “Minimum wages®.
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The Federsl Felr Lgbor ftandards iot of 1ﬂ§tx is the netural
secuence to the ill-futed ¥.R.s., which wus held unconstitutionsl in
the fchecter deoision (¥o, %5) on the grounde of improper delegeticon
of legislative power to edministrstive agenoles, end the regulation of
transactione relative to zoods thet had ceused to be in interetate
somserce. The firet Bituminous Coel Conservetion :ot, ennoted in 1986,
wue likewise !§vmlidst@¢«2 The labor provisions of thees sects, belng
doemed insepersble from the unoomstitutiona)l vortioms, slso fell.

Heanwhile, howswer, OCongress hed witnesesed the reverssl by the
Supreme Court of its desision in the idkins ocsse(No. 21) by the decision
in the Farrvish csse (No. 48). The sppecrance of this libers) tendeney
mey indiecte that the Court would take o somewhat different attitude
toward st least some of the provisions of the N.B.:. NTeowewver, the Farrish
deoinion denle only with the right of a state to rwgulataAiatruﬂataha
uffsirve, and it by no means sugrests any ohange in the fourt's position
a8 to delegntion of power, or attempted resulstion by Congress of intru=
state affeirs. XZven the Carter case conoceded to Uongress a power to
fix peices within the fremework of its delegated povers etusl to that
enjoyed by the ststes under the police power.

Congress apprears to have sliminated the objeetion of improper
deleogation in the present aot by fixing fairly definite standards to
guide the :dministrator. There is not the "delagstion run riot™ which
Cardozo found in the N.R.i, Definite minimum wuges are set, or provided
$0 be fixed, by the 'dministrator, in s manner comparable te that provided
ip the stete sets. There is ample provision for notiee, hearing, and

1. dee page 125 , infre.
2. Carter v, Carter Oosl Co., 2908 U.8, 238, 1936. lio. 41 herein.
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review.

There is also sowe recson to beliove thet the Court has onlarged
its concept of Interstate Commerca, particularly in the case of NLEB
ve dones & Laughlin Bteel Ocrp.l, wherein the Board wus pormitted to
regulate the employer-employee relationship us to oolleetive bargoining,
even though the employer wus cngaged in menufseturing (produetion),
if the eoffect of & viclation of the jet would be to obstruct inter-
state commaroe. This cese leaves the cuestion of whut is interstate
eomuerce more unsettled than ever, end it wus never erystal slesr at
best.

The Federal wot is significent in revesling to what extent and by
whet methods the State end Federal goverusents cocperate ln meeting
oomzon problems. This law is to the state aots whut the Intorstate
Comzorce ot wes to the stote rsailrosd laws - o meens of meeting an
economic problem thet is lerger in Its scope than the boundaries of
any single state. The ansleogy may be further pressed to inelude
Pederal and Stete anti-trust laws, end the more recent milk eontrol

laws.

1. 801 U.5. 1, 1987

liotes The Federal Davis-Baoon aot, pege 127, infre., provides
for minimum wages for laborers on certain Federal publie contreots.
Excerpts from the walsheHeslfy govern:ont contrsot snd the Guffey-
Vinson set follow.



VII

CURCLUBIONS

This paper has endsavored to follow the thread of changing judieisl
attitudes toward the constitutionaulity of prise~fixing legislation from
Vunn v. Illirois to date, and to explain the prineipal festures of
some of the better known ourrent price~fixing lews.

On the sonstitutionsl question,the writer mekes no olaim to seeing
more in the decisions then anyone who hae cultiveted their soquaintance.
Pithout some sueh amogusintance, indeed, mny generalisstion must nee=-
essarily be of doubtful value. 4in interesting festures is the trouble
experisnced by the Court in dealing with the ooncept “"sffeoted with a
public interest®. The Nebbie and Farrish dscisions sppesr to have dis=
oarded this touchstone, but meny recent state decisions revesl that it
ie yet very much alive. The Supreme Court as now oconstituted is not
likely to take a more restristive attitude toward price-fixing than thst
manifested in the later decisions. Frobably s stetute eould go very far
in this direction if it were free from arbitrury, cspricious, or
disoriminatory eharsoteristics, but the spplication of even these
liberal-sounding tests to partioular laws has promise of being as con=
fusing and unprediotable s wes the test of "affected with a publie

interests" The term "inturstate” es sprlied to commerce has sleo proved



to be one of somewhat variable centent.

The cxtent of price fixiapg among the stetes in the fields covered
by this paper is shown iu the teble at page $/ . Uf this group, only
the ninisum wege and ardi-truset laws attuined any prominence prior to
1930, The romsinder, comprising seles-below-cost, price-diserimination,
reseig-prioe wsintenanes and milk eontrel, wus inspired by the econouie
malad justuments of the depressions. Uhatever nay be ventured for or
egainst government rogulation of wuesiness, imeluding priee~fixing, ell
musl eoncede that its employment has be n stlespted only when svasthing
has first gone wrong with the goonomic sysiewm, and the laws of supply and
demand have net opersted in sll respects to sult the nseds of soolety,

at least in the eyes of the legislsturss. In the words of wurren end

Fearacn, 1

"Prioes sre the usjor eriterion by which the producer eun know
what society wants. The only way the fermer can tell whethor to
rroduse cabbages or whest 18 on the besls of price. The oniy way
thet his son oan determine whether sooisty wants him to be =
fermer or & eocel minor or dootor is on the basis of prices Ihe
woman with the market basket, the retsiler who must sell to live,
the farmer who must huve fence wire Lo Zeep his eetile in, the
stoel producer who must sell in order to operste his mill - «ll)
combine to uake pricce. The slgebrals sum of all the millions of
trans.ctions between all the buysrs snd sellicrs of ths world makes
prices. The eystem does not slwys work perfeotly, bul no com:ittee
eould guide the =illions of producers to mect humsn needs 30 well
ue prices gulde then ~ provided the medium of exehange funetions
properly. jihen it funotions badly, the people turn Lo dictators
wnd sooisl oontrol.” :

Aithough the dootrine of laissez~faire hue been popular in this
eountry, the economie astivities of privets citizens have never besn

wholly free from consoious government coutrel. Tariffs are an early and

persietent expression. OUtkhers ere the land grants to rsilroads, the

1. Friees, p 8.
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Granger lews, reguletion of the utilitles, lebor legislation, spesdial
shein slore taxution, and the price~fixing lawe discusced herein.

The oppoasats of government regulation, fexrful of regimentstion,
&re prons to ovarleok the stifling of iodividual {nftluebive by the
modern corporstion gnd other late forms of eapltal aggregations. It
is only by the greoe of « legal fiotion, develeped to frellitete lawe
suits, that the eorporstion is lu sny cense an “"individuwl”. The
sntietrust laws wers ococoueioned by the momopel letic tendencies of huge
oonbicstione of vepitals Covernment ofd wae invoked not to suppress
individusgliism, but to relesse it from suoh despotic rcatriotieus.l

The current stututes, with the possible exception of the minisum
wige laws, ere designed im pert at lesst to inmprove the economio status
of eertein tralé or production groups. The publis, &8 & body of con=
sumers, is supposed to benefit reflexly throughthe prosperity thus
insured to sueh groups or interest. Une danger of this ploce-meal
spprosch 1s thut government might take lnconsistesnt and contredietory
stops Yo correct different menifestetions of the same fundamental
diffioulty. The anti-trust lews, for instance, have been soverely
oriticizsd {or tuking us from the frying pan of comdinations, truste
and agreenents into the fire of widespread enterprises under single
omnerskip. Iven the Usnfulr Practices sots (sales-bolow-sost) were
céiitcizcd by a California onurtz a8 being diseriminstory aguinst the
independent reteiler - the very person whose intercst it was designed

to promote.

T."5ss Jerle snd beans, The Nodern Corporstion end Frivete Froperty
2. 7 P (20d) 639
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It seams to0 the writer that, if regulation be attempted at &ll,
it should aim not to supprees or hendiesp the inoressed effieiency
wade possible by the chain, depsrtment, and mail-order stores, und
other lerge-sonle industrisl snd eommercisl enterprises. FRather,
sooiety should provide that such efficienoy will inure to the publie
goods 1t makes little difference who holds legal title to property if
it is used productively, end if the wealth thereby created is dis~

tributed ascording to the grestest sceisl benefit.



COMPARAT IVE TABLE OF STATE FRICE~FIXING & ANTI~TRUST LAWS

Sales Frice Resale snti-~ F¥ilk ¥inimum %o
State below disorimi- Price Trust Control Women

aost nation lgint children Contraots
ala. yes yes
arizce yeos yes yes yes yes yes
Calif, yes yes yes yes yes yes
ArK. yes yes ves ves yes
gelo. yes yes yes yes yes yes
Conn. 1 yes yes yes yes yes
b.C. yes yes
Fla. yes yes yes yes yos
Ga. yes yes yes
Ida. yes yes yes yes
Iil. yes yes yes
Ind. yes yes yes yes
Towa yes yes yes
Kan. yes yes yes yes yes
Ky. yes yes yes yes yes
Lae yes yes yes yes yes
¥e. yes yeos yes
. yes yes yes
Hass. yes yes yes yes yes yeos yes
¥iehe yes yes yes yes
Minn. yes yes yes yes yes yes
Figs. yes yes yes
¥o, yes yos
Eont. yes yes yes yes yes yes
Heb. yes yes yes yes
Név. yes yes yes
B.H. yes yes yes
K.d. yes yes yes yes yes
.M. yes yes yes
H.Y. yes yes yes yeeo yes yes
K.C. 2 yes yes
N.D, yes yes yes yes yes
Ohio yes yes yes yes
Okla. yes yes yes yes
Ore. yes yes yes yes yes 3
Penna. yes yes yes yeos yes
Re1. yes yes yes
8.C. yes yes yes yes
8.D. yes yes yes yes
Tenn. yes yes yes
Texus yes yeés
Utah yes yes yes vee yeos yes
Vt. yes yes yes yes B
Va. ves yes yes yes yes
Wash, yes yes yes
WeVae yes yes yes
Wis. yes yes yes yeos yes yes

Hyo. yes  yes yes yes



Rotes 4o Table on Frevious Page:

1. iffects drug trade only

2., Life insurance rates

8. Not of state-wide applioation
4. Highway work only
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DIGESTS OF CERTAIN U,5. SUPREME COURT DECISIONS
O PRICE FIXING LaWwS

1
Munn v Illinois, Oot. term 1876, 94 U.5., 113

Fursuant to provision in Illinois oonstitution, the Illinois
legielature, in set spproved ipril 26, 1871, provided for the licensing
of grain elovetors in cities of not less than 100,000 pepulation, pube
lication of rates for storing and handling grein, and setiing maximum
retes. Criminal sotion agsinst elevetor viclating the aot.

Opinion by Waite, upholding the statute, found not to be repugnant
to due process clause of l4th smendment. 4 person in scolety is under
obligation to so use his property as not to injure another, which maxim
declared to be the somsce of the police power. English regulation of
ferries, sommon esrriers, hackmen, bakers, gillers, wharfingers, inne
kespers, eto. U.8. regulation of rates offsharfage at private wharves,
sweeping of ehimneys, weight and quality of bread, rates of hacikney
earrisges, retes of ocecrtmen, wagoners, oarmen, draymen, and avetioneer's
commissions oited. Then cuoting Lord Chief Justice Hale's treatise
Do Portibus Maris, 1 Harg. Lew Tracts, 78: "Property does beoone
eolothed with a publiec interest when used in s msnner to make it of publie
consequence, and affect the community at large. When, therefore, one
devotes his property to a use in which the publiec has an interest, he,
in effect, grants to the public an interest in that use, and must submit
to be oomtrolled by the public for the oommon good, to the extent of the
interest he has thus created. He may withdraw his grant by discontinuing
the use; but, so long e he maintaine the use, he must submit to the
eontrol®,

*"Neither is it a matter of uny moment that no precedent can be found
for a stetvwte precigely like this. It is comceded that the business is
one of recent origin, that its growth has besn repid, and that it is
elready of great importances 4ind it must zlso be conceded that it is a
busiiioee in which the whole public has s direct and positive imter:st.

It presents, therefore, a oase for the applicetion of a long~known end
well~established prineiple in soeciul science, and this statute simply
extends the law 50 as to meet thies new development of commercial progress.™

Censurring, Clifford, ¥iller, Bradley, Swoyne, Davias, Hunt.

Dissenting, Field, Strong. “rhere is no doubt of the competency
of the State to presoribe the weight of a loaf of bread, as it may de-
olaere what weight shall comstitute a pound or s ton. But I deny the
power ot any legislature under our governnent to fix the price which one
shall receive for his property of any kind, If the power can be exercised
a8 to one article, it may as to all articles, and the prices of every
thing, from a calieo gomn to a oity mansion, mey be the subjeot of
legislative direotion.”
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Einneapolis E. Ry. Coe ve Minn.; Chioago, M. & St. Ps Ry. ve Ninn.,
§-24-90, 10 8.0t. 462, 478

4 ¥innesota sot of 1887 created a railrosud and warehouse oome
mission; provided thet ell charges for transpprtation by common
earriers should be equal and reasonsble, and empowercd the commission,
on ite firding that any part of the schedule of charges of & common
earrier ie unequal or unressonable, to sompel sush oarrier to chsnge the
seme and sadopt the cherge fixed by the commission. WNo provision for
hearings before the commission. Commission brings mendamus to compel
rellrosd to put suoh charges into effect.

Opinion by Blatehford, favor of railroad. General right of regulation
is oconeeded, in spits of prior charger, through the nature of the
businees es a publie utility., DBut there must be opportunity for judicial
review a8 to what rates are equal and ressonable. "(The law) deprives
the oompany of its right to a judieial investigatiog, by due process of
law, under the forms snd with the machinery provided by the wisdom of
sucoessive ages for the investigation judieially of the truth of a
matter in sontroversy, and substituted therefor, as an sbsolute finalisy,
the aotion of a comuission whioh, in view of the powers conceded to it by
the state court, cannot be regarded as clothed with judieial funetioms,
or possesing the machinery of a court of justioe.”

Coneurring, Fuller, Miller, Field, Harlan, Brewer

Dissenting, Bradley, Gray, Lemar

3
Budd v. '.YQ. 3'-2“2. 12 5.0, 468

4 HoYs law fixed meximum oharges for grain elevators in eities of
180,000 population or more. Criminel pemalties, under which defendant
was confioted.

Opinion by Blatehford, upholding the act. bDusiness affeocted with
& public interest, and virtual momopoly. Citing numercus state cases,
it finds the prineiple of Hunn v. Illinois firmly established. In-
eidental effect only on interstate commerce. The Mimnesota osse (supra)
whersein fixing railroed retes held judieisl, not legisletive, funotion
was distinguished in that in the Xinn. case the rates were fixed by a
comaission, but in the Budd end Nunn cases, by the legislature itself.
Bqual proteetion of laws not violated, the set applying equally to
all elevators in cities over 130,000,

Conourring, Fuller, Harlan, Gray, lamar. (Bradley died Jenusry
22, 1892,

Dissenting, Brewer, Field, and Brown.



4
Brass v. Horth Dakota, 5-14-94, 14 5.0t. 867

Laws K.D.,1897, o« 1268, declared all grain elewvators to be publie
warehouses, and presoribed maximum retes of cherges for storage and
kendling grain thepein. Brass declined to receive grain escept at
prices higher than those fixed, snd the farmer brought mandemus.

Upinion by Shiras, upholding the aot, though no monopely, and though
operator used elevator principally fer storage of his own grain. Huan
and Budd onses cited, although their operation was restricted to lerger
cities, and the N.D. case covered the whole state. This wes a matter
felt to be addressed to the legislative diseretion.

Gonourring, Fuller, lisrlen, Gray, Brown

Dissenging, Brewsr, Fleld, Jaokson, and White

5
Reazsn ve. Farmers Loan & Trust Co., 5-20-84, 14 5.0t. 1047, 154 U.5. 362

Law of Texas, April 8, 1801, provided for a reilrosd commission with
power to £ix rates. This poliey upheld, but subject to the right of
Judieial review as to the ressoneblencss, or confisocatory nature, of
the rates set, oconsidering in sush incuiry cuestions of capitelizstion,
prices paid for lebor and materiels in constructiom snd operation,
skill in man: gement, ete.

The distinotion drewn in Budd ve §.Y. between rates set by &
legislature end those set by a commission was eppsrently dismisced as
mere diotum. In the instent oase, the revenue from the road being
insuffioient to pay intercst on bonded indebtedness, the finding wase
that the mtes were oonfisentory, and that the commiszion should proceed
to determine ressoneble rates.

Opinion was by Brewer. Uoncurring ~ entire court, consisting of
Fuller, Field, Harlan, Gray, Brewer, Brown, Shiras, Jeokson, snd White.
White had been sppointed Pebruary 19, 1894, to suocesd Justice Blatohford,
who died July 7, 1893,

6
Frisbie v. U.8., 8«18«06, 16 S.0t. 686

Aot Congress June 27, 1890, provided that no sttorney or agenesy
prosesuting U.8. pension clsim ovuld ¢laim & fee greater tham $10.
Opinion by Brower, affirming cenviction under this statute., FPensions
being o bounty of the government, Congress may grant or withhold, snd
may presoribe who shall reeceive, and determine sll eircumstances and
conditions under which any spplication shall be prosecuted, ss to which
no other may interfere.



7
Allgeyer ve Louisiana, 5-1-87, 17 5.0t. 427

Laws louisians 1894 Yo. 06 made it a oriminsl offense to do any
sot effecting insurance on goods within the state under the open marine
polioy of any foreign corporution thet had not in ull respects complied
with Louisisna law. OUpinion by Peckhax, reversing conViction under the
asot. Counsel for state had conceded the essential validity of the
contreet, and that it wie mede in Bew lork, the situs of the ocompany,
thus distinguishing the esse of Hooper v, Celiformia, 1856 U.5, 648, 15
8.0t. 207, wherein the econtract, being written within the state, was
properly interdicteds All conours

8
Enoxville Irom Co. vw. Harbison, 10-21-01, 22 8.0%. 1, 188 U.5. 18

Tennessec sot 3-17-90 recuired that all persons who issued store
orders, sorip, eto., in payment of wages should rodeem them in money
on sny regule¥ pay day or at any time within 30 days efter issuance.
sobion by holder, to recover money. Cosl company relied on ocontract
with miners thet they would take pay in coal.

cpmm by Shires, upholding stetute. Some infringement upon
employer's right to contract, but deemed that it ecould well be sserificed
to the publie good. OCites Holden v. Herdy, 169 U.5, 368, 18 §.0t. 883,
wherein held thet Utah had power to limit hours of lebor of miners underw
ground, though right of priwate contrset thereby limited. "The
lefgisisture evidently deemed the laborer at some disadvantage under
existing lews snd custous, and by this act undertook to ameliorate his
condition in some measure by enabling him or his boma fide traneferee #
to denmsnd end receive his umpaid wuges in money rather than in something
less wnluable,”

Conourring, Fuller, Herlen, Gray, Brown, White, loKenmne

Dissenting, Brewer, Feokhan, without opinion.

9
Melesn ve Arkansss, 20 8.0t. 206, l=4-09

Defendant hed been convicted for viclaution of the Arksnsas statute
prohibiting sereening eoel before giving the miner eredit for its weight.
Opinion by Day, upholding the oconviction snd the statute. “Lawe
tanding to prevent fraud and to recuire honest weights and messures in
the transsotion of business have frecuently been susteined in the oourts,
although they interfere with the freedom of contraot, OCited Knoxville Iren
Cos v. Harbison (suprs Ho. 8), Frisbie v. U.8, (Hos 6), ¥unn ve Illinodis;
also Soon ling v, Crowley, 115 U.8. 703, & S5.0t. 780, wherédn California
sould prohibit labor in laundries between 10 p.m. and 6 a.m.

Cemourring, Fuller, Harlen, White, MoKenna, Holmes, Voody

Disssating, Brew:r end Peokham
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fiouse ve &y". 1-8«11, 81 S.0t. 284, 219 U.8. 270

Missouri statute, June 8, 1900, required that every sidle of
grain, seed, hay, or coal, should be made on the basis of the aotual
weight thercof, and not subject to deductions under oleim of right by
oustom, or rule of a board of trade, or any pretense whateoever.
Criminal penzities. Defondant eonvieted, and relies wpon ruling of
fanpas City Board of Trade.

Opinilz by Harlen, upholdiag convietion. wheat buyers had déveloped
the custom of dedueting 100§ from each oarlosd of whest, in addition to
deduotions already arrived st tiwrough greding, on the theory that there
would sverage about that much dirt. But the deduction being made whether
the wheat was olean or dirty wus arbitrary. In commenting on this
practice, we resd: “Petitionsdk insiets that by prohibiting him from
making the deduction of 100 pounds, his property is taken without due
process of law. Ye agres with the attorney genecrsl that he has reversed
the sonditions. To str down this act will be to permit him to eon=
tinue to take the shipper s property without due process of law, snd
without any compensstion therefor. * *

4l coneur, but Mokenna snd White would hold the statute invalid
a8 sgainst an expresr eontraet between seller and buyer to evaluste the
wheat any way they chose. Others on the beneh, Holmes, Day, Lurten,
Hughes, Van Devunter, Lamar.

i1
Qentrel lumber Co. v. 8ODQ. 1292'-12. 38 B.0Ct. 66. 226 U.8. 187

8.D¢ statute made it eriminal offense to sell goods at a lower
rete in one plage than in another for the purpose of destroying
conpet ition.

Upinion by Holmes, upholding the stutute. Repugnant neither to
egqual protection or due process olauses. OUn the latter: * » we think
it enough to say that ae the law does not otherwise encounter the
14th smendment, it is not to be disturbed on this ground. The metter
hae been discussed so often in this court that we siaply refer to Chisago,
B &4 R. CCs Ve “m’-"p 219 V.8, 5‘9. 31 8.0%. 268,and the cases
thersin oited to illustrate how muoh power is left im the stetes. (This
onse consernsd the Iowa law whioh defined the liabllity of reilwey
corporations for iajuries resulting from negligence and mismanagement
in the operation of their reilwuys, #0 thet & reilway oompuny, when sued
on sueh liability, wus precluded from making the defense that recovery
wes barred by soceptance of benefits under & contract of membership in
its relief department,)



12
Erie R.R. ve Willians, 6-25-14, 54 8.0%, 761, 2838 U.s, 686

E.Y. Laws 1897, oh., 415, as smended, provided that reilwsy
enployess shall be paild thoir wages ssmi-monthly. Wae construed by
the stet: ocourt %o <pply only to those servants who are employed
wholly witauis the state, and those whose duties take them fyom the
state into other states, but not to those employsd in other states.
Rai'road seeks {0 enjoin enforoement.

Opinion by MoBenna, upholding statute, based on reserved power
of state over corporstions. "The effect of the reserved power of
amonduent is said to be to make any slteration or amendment of a coharter
subjeot to it whieh will not defeat or substentially impair the objeet
of the grant or any right vested under the grant. o Surely the manner
or time of paying employcss does not come within such limitation." Other
languege in the desision indigates that the statuie would be sustained
regardless of whether the employer was & sorporation or a natural person.
Extra adninistrative burden of peying twioce monthly has to be borne by
the reilresd in the Interest of genersl welfare. Burden on inter~
etate commsyce only ineldental.
' 411 soneur, eourt oonsisting of White, MoKenna, Holmes, Day,
burton, Hughes, Van Devanter, Lamar, and Fitney.

13
Keokee CGons. Coke Co. v. Helly, 34 B5.0t. 856, 234 U.5. 224

4 Virginia act forbade any persen enguged in mining or manufacturing
to pay weges in other than money, or paper redsemable in U, 8. mouney.

Opinion by Helmes, upholding the statute. 4is to being class
legislation, denying equal protestion of the laws in singling out minimg
and manufasturing intercsts, "But while thers are differvnces of opinion
a8 to the degres end kind of diseriminstion permitted by the l4th amende
ment, it is eetablished by repeated decisions that u statute aimed at
what is deemed an evll, and hitting it presumsbly where experience shows
it %o be most felt, is not to be upset by thinking up snd enumercting
other instances to which it might have been applied equally well. * That
is for the legislature %o judge unlees the case is very clear. = The
suggestion that other: besides mining and menufacturing compsnies may
keep shops and pay their workmen with orders on themselves for wmerchandise
is not enough to overthrow a law that must be presumed to be desmed by
the legislature coextensive with the practical need.,”

411 conour, Court same as in Erie case.



7%
14
Reil & River Coal Co. v. Yaple, 242315, 35 S.0t. 369, 286 v.5, 538

Ohio "run of mine™ or “snti-sereen” law provided thet cosl miners,
whose gonpensetion is fixed on the besis of weight, must be pauid
scoording to the total of sll the ecel contained in the mine ear in
whioh it ie removed frem the mine, provided thst neo grester pevrcentage
of dirt, ebe., shall be contesined thersie than that sgcertzined to be
unavoldsbie by the Stete Industriel Coumiseion, whoes orders sre subjesdt
to review, and provided thet miner and compeny mey sgree upon deductions
for impurities. The sereening system prevented payment to miners of a
sonsiderable quantity of marketsble ocoal, whieh evil the legislation
attenpted to correct.

Opinion by Dsy, upholding the stetute. The dus process issue,
interference with freedom of contract, is dispesed of under ¥elesn v. Arke

411 conour.

18
Wilson ve Hew, 87 5.Ct. 208, 248 U.B. 882, 8~19-17

Aot of Congress §=b-16, 39 Stat. 721, oh. 436, enaoted to meet a
threatened strike of railway employees arising out of wage dispute,
fixed 8 hours as the standard working day, and, pending investigation by
a comcission %o censume not longer than nine months, fixed wages st
tie then prevailing standard during the period of the investigstion,
end net langer than 30 days thereafter. BRailwsy brings injunetion.

OUpinion by White. Hot azsinst due process, nor equel protedtion,
in singling out employecs eongaged in movement of traine eos ageinst other
employees. Fower to regulate pours conceded. ind Congress must luve the
right temporarily to fix wages, if necesssry to the continued flow of
commerce. “Emergency may not esll inte life o pewer whish has never
lived, nevortheless emargency ray ufford s resson for the exercise of &
living power already enjoyed." Right to regulste rallroad rates not
disputed. #ublis regulation wus not invoked until the private perties
failed to exercise theilr private rights to agree as to wages.

Conourring, Hokenna, Holmes, Brandeis, Qlarke.

Dissenting, Dey, ¥itney, Van Devanter, MeReynolds, who, following
idair v. U.B., fail to see any connection between trainmen's wuges and
comrerce., The effect of wage fixing wes to reaise them somewhat, and
this inoreased burden, for benefit of publie, was charged to the railrosds.

16

Stettler v. O'Hara, 87 S.0t. 475, 4~9-17, affirming without opinion,
and by an etually divided court, Simpeon v. O'Hara, 141 P, 188, and
Stettler ve O'Hara, 189 p. 748. Court consisted of: White, MeKenna,
Holmes, Day, Van Devanter, Fitney, MeReynolds, Brandeis, and Clarke.
Brandeis did not partieipate on sccount of his prior activity as counsel
for Oregon infhe same matter.



16 (Cont'd)

The two Oregon cases upheld the Oregon minimum wage law for Women
and minors as not repugnant to the privileges and imsunities clauses
of the Federal Constitution. “ » the right to lebor fow sush hours
and at such wages as would ressosnably seem to be detrimental to the
heglth or welfare of the comsunity is not a privilege or imunity of
any oitigen.”

The svestler deocision puts minimum ws.e legislation well within the
police power, being in the furtherunce of pesce, health, morsls and
public welfare. Relative novelty of this type of legislation recognized ,
but likewise recognised timt the conditions impelling it are recent.
Tendency to uphold maximum hour legieletion cited, although some trouble
‘with the Lochmer csse. Quoting from Elizsboth Besrdsley's Butler's
"jomen of the Trades, "Wherever the wupes of such s woman are less than
the cost of living and the resasonable provision for mainteining the
worker in heslth, the industry employing her is in receipt of the
working energy of a human being at loss than 1ts cost, and to that
extent is parssitiec. ¥ If an industry 1s pernanently dependent for its
existence on underpaid labor, its valus to the commonwealth is questioan-
able.” On the due process issue - "Due process of lsw merely recuires
such tribunsls se are proper to deal with the subjeet in hend, Reasonable
notice end & fair opportunity to be heard before some tribunal before it
decides the issues are the essentials of dus process of law = "

*We think we should be bound by the judgment of the legisleture that
there is a necessity for this aect, that it is within the police power
of the state to provide for the protection of the health, morsle end
welfare of women and obildren, and thet the law should be upheld se
sonstitutional.”

17
idame ve Tanner, 6-11-17, 37 8.Ct. G682, 244 U,3, 580

Washington Bmployment ageney law wede it oriminel offense to
colleot fees from workers for furnishing them with employment. Privete
employment sgeney brings injunotion.

Opinion by lMeReynolds, Inwvaliduting the act as prohibiting e
business not inherently iwworal or dangerous. sbuses perhaps should be
regulated.

Goneurring, 'inite, Day, Van Devanter, Fitney

Dissenting, welenna, Brandels, Hoelmes, Clarke. Brandeis points
out that the agencies may continue to collsot their fess from the
employers, snd thst the Jjudgment of the legislature should be followed
a8 to the reasonableness or neces:zity of the legislation,
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18
Strathearn 5.8, Coe, Ltd., v. Dillon, 5-29-20, 40 8.0t. 860, 262 V.5 348

sotion by British sailor ageinst mester of British ehip in U.8.
port, under U.Z, Statute whish authorised every seanmm on s vessel
in U,8. port to demend one-half of the wages then eurned st every
port subsaquent to start of voyage, and veiding contracts to contrsyy.

- Upiniom by Day, upholding act. Cites Patteraon ve. Berk Eudore,

190 U.8, 160, 28 S.0t. 821, basing control over jurisdiction of this
sovernmeny ver foreign merciwnt vessels in our perts; esn presoribe
eonditions to entry.

411 eonour, oourt consisting of White, Holmes, Van Devanter, Fitney,
WoReynolds, Brandeis, Ularke, Day, and MeZenna.

18
Oklehoms %.Nﬁm‘ Coe Ve Lﬂt“ 5*23*2@. 40 5.0%. ”5’ 262 U.8, 88)

Opinion by Brandeis, mmxm; Gklshome law whieh suthorized
publie service commission to fix rates for laundrics, but falled te
make provision for veview of retes on the guestion of confisoatory
nature. The Laundry could obtain review only thmagh o ppeal from
conte:pt procecdings following vieletion of bourd's order, st & possible
cost of $600 per day for each day im contenmpt. 41l eoncur,

20
Levy Leasing Co. v, Siegle, 42 8.0t. 200, 268 U.5, 242

sotion by lendlord against tenant for one month's rentsl of
epartment, per lesse. Defense under New York Fmergenoy Housing Law,
1820, whieh, in order to mest an sebte housing shortege, provided
thet tenante then in possession of dwelling pluces could continue in
possession until Kove 1, 1922, by payment of s recsommble rentsl te
be determined by the oourts. Other fectures of the law encoursged
new buildi.ng, ete.

Opinion by Clarke, upholding ststute. Helation of landlord end
tenant suffieiently aiflected by & publie intercst to render it subject
to regulation under the pollce power, Greve wocial problem of lack
of housing recogniged, Ho lspaiment of obligution of o ontraot as to
plaintifs, as statute wes in foroe belore their contract wes drawn.

Oenourricg, Taft, liolmes, Day, Pitney, Brendeis ,

Dissenting, Van Devanter, NeReynolds, MeKenna, with no opinion.



21
Adking v. Children's Hospital, 45 S.Ct. 394, 261 U.S. 625

Aot Congress Sept. 19, 1918 provided for a board to fix minimum
wages for women and children in the Distriot of Columbis, using as a
standard the wage necescary to supply the necessary cost of living (as
to women workers) and t0 msintein them in good health and protect
theiyr morals. dpecial provision for aged, or any whose effieiency
otherwise impaired. jot attacked by an employer, and by an employee
of snother firm who was subjeot to discharge if her employer was
oompelled 9 pey the higher rate presoribed by the commission.

Opinion by Sutherlend, invalidating the aot. Legislative acte
presumed to be valid, but Constitution is the supreme law. Statute is
unwarianted interfercnce with freedom of contfsct. DBusinesses aot
"affected with a public interest™; nor are they relsted to performance
of publie work; nor does the law preseribe character, methods, und time
for wage payment; nor regulate hours of labor, sll of which sre spproved
in prineiple. The spirit of the times in emeneipstion of women (19th
smendwent) was cited. If legislatures can now fix s minimue wage, they
may some day fix a meximum. Even if desirable as poliey, the sourt can
look enly to power. "A statute whieh preseribed payment without regard
to value of services is so olearly the product of a naked, arbitrary
exeroise of power thet it cennot be allowed to stand.”

Conourring, ¥oXemna, Van Devanter, MeReynolds, Butler.

Dissenting, Taft, Sanford, end Holmes. Brandeis took no part. Taft
thought the phyeieal differsnces between men and women & ressonable
for olassification. iegislature entitled to judgment as to sconomie
desirebility of wage contracts.

22

Wolff FPeoking Cos ve Court of Ind. Relations, 48 5.0t. 630, 262 v.8. 622,
6=11-28

The Eansas legislature declared the foliowing businesses to be
affected with & public interest: menufacture of food for humen cone
susption; manufacture of clothing for human wear; production sand trane
sportation »f fuel; and publio utilities and common ocarriers. Frovided
for a board for arbitretion of lebor disputes in these industries, with
power to fix wages and other terms.

Opinion by Taft, invalidating the aot, under authority of sdkine case.
Does not find that meat paoking is & business affected with a pubiie
under any of the known tests. Vistinguishable from Wilson v, New in
that reilrosds are clearly a utility, and cannot cesse doing business
at thelr own will. 4ll conour.
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x?”n Va ma‘ 2*28"3?' 47 S+.0%. ‘w. 278 Ge8a 418

fiew York law 1922 declared that admission cherges to theatres,
amusements, ete., were matters affected with & public interest and
subject to supervision by the state for the purpeose of sefegusrding
the publie sgerinst fraud, extortion, exorbitant rates, end similar abuses,
snd restricted brokers from selling suoh tickets ut a price higher
than 50¢ esoh over the price printed on said tioket., Injunetion.

Upinion by Sutherland, invelidating the aoct, es contrary to egual
protection end due process clauvses. Declaration by legislature does
not meke ¢ “Msiness "affected with a publie interest®. Pollowing tests
offered for such deternination:

ls Operating under public grant; obligatimn to serve any member of
the publie, s reilroads, other curriers, utilities.

2+ listorical test - businesses regarded from carly times as
exoeptional, surviving the days when Farlisment regulated all eallings,
sueh as inns, oabs, gristmills.

8. Business whigh though not publie at inception may be falrly ssid
to have risen to be sueh (eciting the Munn case.

Thestres not falling in any of these threc elasses may not be
regulated as to price,

Conourring, Ven Devauter, koReynolds, Butler, Sanford, Taft

Dissenting, liolmes, Brandeis, Stome

24
Ribnik v. MeBride, H=28«28, 48 S.0t. 545, 277 V.5, 880

Kew Jersey law provided for licensing of employment sgencies and
conforming to & schedule of fees filed with end spproved by the Come
missioner of labor. Commissioner refused license to Ribnik on grounds
his proposed schecule was too high, end Ribnik eppeals to courts,
losing in the state Court.

Upinion by Sutherland, invalideting the statute under suthority of
Tyson v+ Banton. Not affected with a publie interest. “Fraud,
imposition, disorimination, and the like * are grounds for regulation,
but not for price-fixing ss we have already definitely decided.”

Consurring, Banford, Butier, Van Devanter, ﬁnﬁw!da. Taft

Dissenting, Stone, Holmes, Brandeis. Stone's dissent goes in
dotail into the ovils of employment sgeney practice and the need for
reguistion. The phrase "uffeoted with a publie interest® is not in
the Constitution, m‘ osn have only such meaning as msy be given to
it by tho gourts. “is I read those decisions, such regule tion is within
e state's power whenever sny oombinstion of eircumstances seriously
osurtails the regulative force of oompetition, so that buyers or sellers
are placed at sueh a disadvantage in the bargeining struggle that a
legislature might ressonsbly sntioipate serious consecusnoes to the
community as a whole.”
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Pairmont Creamory Co. v. ¥inn., 4~11-27, 47 5.0t. 508, 274 v.8, 1

linne law prohibited disoriminstion by milk buyers us to price
between different loonlitles, in excess of mere differences in trans-
portation costs, irrespective of motive. Objeot wee to prevent strong
buyers from over-bidding in certain loocalities, destroying competitionm.
Criminal pemalties, from convietion for whish cresmery apreals.

Upinion by ¥eBeynolds invelidating the statute, which, because it
touched the price faotor, wus bed. By dietum, if the statute had provided
that if the price diserimination wes motiveted by intention to destroy
ecompetition; and this maede the erux of the offense, the statute would
be valid. ™One vice of the contention is that the statute itself
ignores the rightecus distinetéon between guilt and innooensce, sinee
it applies wholly irrespective of the existence of fraud, collusiom,
or extortion * and fixes the resule price as well where the evils are
shsont as where they are present. It is not permissible to enaoct a
law whish, in effect, spreads an all-inolusive net for the feet of
everybedy, upon the chanoe that, while the innococent will surely be
entangled in its meshes, some wrongdoers also may be caught.” {rm
Tyson v. Banton).

Dissenting, Holmes, Brandeis, Stone.

Consurring, Van Devanter, Suthorland, Butler, Sanford

26

Liberty Warehouse Co, v. Burley Tobacco Growers' Go-op, 48 5.0t. 291,
276 U.8. M

Eentusky so-operative marketing aot suthorizes incorporstion
of non=profit cooperative asscoiatioms for sgrioultural marketing.
Fisdemsanor to malioiously and knowingly spresd false reports about
finances or mansgement of these ¢o-ops, and oivil damages to the
injured co~op if a member was induced to break his marketing agreement.

Opinion by Kokeynolds, upholding the law, Stastute not repugnant
to equal proteotion clause beosuse warehousemen are trested same as others
for indusing bresch of merketing contract. Froper $o encourage
co~operstives and agrieulture, snd some disorimination allowable to this
end. "The Yiberty of ocontrset guaranteed by the Uonstitution is
freedom from arbitrary restreint - not imsunity from ressonable
regulation to safeguard the publie intersst. The cuestion is whether
the restrictions of the statute have ressoncble relstion to a proper
purpose.* *

411 concur.
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%illiams v. Standard Oil Co., 49 5.0, 115, 278 U.S. 236

Suit to enjoin Tenmessee officers from enforeing Aet fixing
gasoline prices. OUpinion by Sutherlsnd, invelidsting the statute
because * # the effect will be to deprive the vendors of sueh gssoline
of thelr property without due process of law. * It is settled by
recent deoisions of this court that s state legisluture is without
constitutional power to fix prices at which commodities mey be sold,
services rendered, or property used, unless the business or property
involved is affeoted with a publie interest. (eiting cuses). Nothing
is gained by reitersting the statement that the phrase is indefinite.
By repeated deoibione of this court, beginning with Nunn v. Illinels,
thet phrase, however it may be charnoterized, has become the established
test by whieh the legislative power o fix priccs * must be megsured.

Unly holmes dissents, without opinion.

28
Highlend v, Russell Car & Snowplow Uc., 49 8.0t. 814, 279 U.8. 263

totion by ooal mine operator ageinst snowplow menufacturer for
difference botween price paid for coal ss set by Fresident under the
Lever sot, and s higher price olaimed by pleintiff for econl delivered
in 1917-18. lLever act was one of & number of war measures designed to
eneourage production, conserve supply, and control distridution of
foods, fuel, and meny other things desmed necessary to carry on the war.

Opinion by Butler, upholding the act. Proper wse of War power.
Flaintifi's coal oould have been seized under eminent domain if
nesessary, being necessary to keep reilroads operating.

29
Frost v. Corp. Comu. of Okla., 49 S5.0t. 286, 278 V.8, 515, 2-18-29

Cklashoms statute of 1915 declered cottom gins to be pubdblio utilites,
requiring license to operste, no license to issue without & showing of
necessity, but « 1920 smendment exe:pted ¢ o~operatime societies from
this roquirement. Injunotion by privete gimner to prevent issuance of
license t0 & 0 0~0p»

Opinion by Sutherisnd, susteining injunction. jmendment repugnant
to egusl protection of the laws in exempting cooperatives.

Brandeis, Stone, snd Eolmes dissent, largely on the factual
differemces botween so-operatives of farmers, end ordinary corporstioms,
The legislature should be permitted to use not only the licensing, but
alse the so~operative, provigion in sid of agrioulture. Stone sees
appellant’'s only injury as that of competition, against which he should
not ml‘iﬂa
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30
'h.“ Bros. & loorhead v. Valey 60 S.Ct. 880. 280 v,8. 420

Suit by Omshe Stockysrds interest to enjoin Seoretary of igrieultube
from enforeing Packers and Stockyurds aet, iug. 15, 1021, whish declared
that persons engajged in buying or selling in interstate oommerce
livestook at a stookyard on commission are "market agencies” and
ewpowsring Seeretary of idgriculture te fix rates for their services.

Upinion by ﬁmu. sustalning the aset. Frovision for hearings.
The fuct thet brokers' oharges are largely for persensl services, their
business involving relatively little espital investment, doecs not prevent
regulations "Plaintiffs perfor an lndispenssble service in the
intorstate comuerce in livestock. They enjoy & substenticl monopoly at
the Umaha Stockyards. * The purpose of the reguletion * is to prevent
their service from becoming an undue burden upon ( interstate) commerce.

Alliconeur.

81
Hew State loe Cos ve Liebmann, 3-21-82, 52 S.0t. 371, 286 U.S. 262

Sult by loe msnufacturer, duly licensed by Corporation Comnuission
of Uklshomu, %o enjoin defendent from going %ém into ice business
without first obtaining license undor 1926 law.

Opinion by Sutherland, denying injunotion, invelidating statute,
whieh declared ice making s "publie business™, and recuired certificate
of convenisnoe and necessity. Joe making distinguished from ocotton ginm,
being but an ordinary business and not & puramount industry. "It is a
business as essentially private in its mature as the business of the
grooer, the ‘.1W. the butcher, the hhrg the shoemaker, or the
tallor, sach of whom performs « service whieh, to & greater or less
extent, the community is dependént upon and is interested in having
wginteined, but whish bears no sush relatlon to the public as to warrant
its inolusion in the category of Mueines:es charged with a publie use.
Anyone osn get himself an eleetrie refrigerator and make his own ice.
Ko monopoly.

Conourring, Van Devanter, MeReynolds, Butler, Hoberts

Dissenting, Brandeis and Stome. Cardozo (newly uppointed) took
0o part. Holmes had resigned Jonuery 12, 1982

32
Stephenson v. Sinford, 12+5-32, 63 $.Ct. 181, 287 U,8. 281
Sult to enjoin enforcement of Texes dtatute whioh, through empower-
ing cemuission to fix retes for private contract carriers, would pro-

hibit eerrier from carrying out existing controets. Upheld under power
of legislature to control use of publiec highways. Butler alone dissents.



Home Bullding & Losn iss'n. v. Blalsdell, 1-8-34, 64 5.0t. 231, 200 U,S.
8§58

Einnesota Eortgege Yorstorium lsw, 1833, suthorized distrist courts
40 extend period of redemption of wortgages not beyond May 1, 19285,
upon spplication of mortgeager, who meanwhile had te pey all or part of
rental, ineocwe, or rental value towsrd taxes, insurance, interest, snd
prinecipal. Ho defleiency judgments until end of this pericd.

Cpinion by Dughes, sustainiang the sct. 211 concede obligatioms of
oontraots were impelired, but this desmed subservient to reserved power
in legislature to act in intercst of publio heslth or morals, which
cannot be burgained sway. Teshniecal taking of property under sort of
eminent domain. Temporery suspensiom of rights of mortguges, while
olearly impesiring his congract, still is in keeping with spirit of
constitutional prohibition, in view of greater publie intersst in
property values and ownership, and the hazards to them as s result of
depreesions " * the cuestion is no lomger merely thet of one party to
& oontrect as ageinst another, tut of the use of ressonsble means to
safeguard the ecomonie structure upon which the good of sll depends.”

Concurring, Hoberts, Cardogo, Brandeis, Stone.

Dissenting, MoReynolds, Sutherland, Sutler, Ven Deventer. "If
the provisions of the Constitution be not upheld whem they pinch zs well
a8 wien they comfort, they may ss well be sbendoned, Fev Being unable
to vreash any other conelusion than that the Kimnesots statute infringes
the constitutional restriction under review, I have no choice but to say
80." (Sutherland).

34
Nebbis v, New York, $«5-3¢, 54 5.0t. 605, 291 ®.5. 502

The Milk Control Joard, pursuant to statutory suthority, fixed
97 as the price to be oharged by o store for a cuart of milk. Nedbia
s0ld two querts end a loaf of bread for 18¢, end was convioted for
violation of the act.

Opinion by Roberts, wpholding the oonviotion. Chsotic conditions
in dairy industry oited, and need for regulttion in interest of
continued supply of wholesome milk, After citing the many laws
regulating diff{eront aspsots of the milk industry, the opinion fails %o
see why price itself may not be toushed, if the legislature sees a
ressonable connection between it and a publie end., Discurds She
deternination of whether the business is "affected with s pudlic interest®
by semewhst meohsnioal tests. leed no monopoly, or publie grant or
franohise. “Frioce oontrol, like sny other form of regulution, is
ungonstitutional only if arbitrery, disoriminstory, or demonstrably
irrelevent to the polioy the Legislature is free to adopt = .*

Concurring, Hughes, Oardesc, Brandeis, Stone

Dissenging, kokeynolds, Butler, Van Devanter, Sutherland
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Soheohter Foultry Corp. ve U,8, B-27-35, B6 85.0t. 837, 206 U.S. 495

Appeal from oconvietion for violation of "Live Foultry Oode”,
prosulgated under See. 3 of H.l.R.is of June 16, 1938, o. 90, 48
State. 195,86, wiich provided for nation-wide codes of faly competition
in substantially all iadustries or trodes. Codes to be submbted by
the trade or imdustrial ssscelstlion or group, and spproved by the Presie
dents Jsrovision for setting selling prices, maximuvm hours, and minisum
Wages.

Upinion by Uughes, invalidéting the act. Improper delegstion of
logislative power. iot sufficiently definite standards for the erecutive.
Trade groups would be doing the law-making., 1lso, interstate commerce
bad sceused as 0 the paultry for ssle by the dealer in New York City.

Separate concurring opinion by Cardozo. ™ + here in effect i2 &
roving comsission to inguire imto evils and upon discovery correst them.”

Stene specially conours. 4ll coneur.

/ &6
n.‘m *‘V— ve Buldwin, 11‘6’“. 65 5.0%. ?' 288 U.8, )63

Wilk ﬂuler complaing of order of N,Y¥, Milk Board fixing the
prises of Grade B Kilk at 6 %o be puid by desler to producer, and st
9¢ to be phrgod customer, allowing 1¢ less to oustomer if the milk be
not well sdvertised. Flaintiff claims rates confisestory, end he eannot
make mongy under the sehedule.

Opinion by Cardoso, upbolding sot snd ite applisation. Fleintiff
hed not sought relief through administrative sgenoies, which he should
do befoge resorting to the eourts. The prices being minimum only,
dealers at liberty to oharge mors if they wished. If other dealers make
non oy A: %he mininus rete, plaintiff must be inofﬁaunt if he osnnot.

A1l conour.

37

Rew York Kilk Control Board refused to liccnse a New York dealer
on grounds that he had failed to comply with the Board's order as to
price to be paid by him to & Vermont producer.

Opinion by Cardoso, favor of desler. No difference whether his
Hew York seles were in bulk, or bottled, New York may recuire that
Vermont milk ooming into the state be free from impurities, but not
that & certain price had been paid for it., Burden on interstate come
meroes Kot the business of K,Y, to save the Vermong producers from
econonic oppression.

411 concur.
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Borden'2 Parm Frod. Co. v. Ten Eyek, 2-10.36, 66 5.Ct. 468, 207 U.5. 251

Opinion by Roberts, approving that feature of the New York Milk
Control Law which pernitted milk that did not have "a well advertised
trede nsmo®™ 40 be sold at » differential of 1£ por quart lower at
retail than wilk which had such a treade name. The differentisl hed in
fuot existed prior to the.sct. #rices being equal, the advertised
brand wouléd be ealled for, snd the law adopted the existing trade prace
tice. This for lecislature to decide, not the Court. “Judioisl
inouiry does not oconcern itself with the accurscy of the legislative
finding, Wui only with the cuestion whother it so lacks any reasonable
basiz as to be arbitrary. Standavd 041 Co. v. Merysville, 279 U.8, 582,
45 f.0t. 430, f

toneurring, Hurhes, Btone, Uardozo, Brandeis

Dissenting - NoReynolds, Van Deventer, Sutherlend, Butler, who
beliieve that the advertisers are entitled to the goodewill of their
advertising.

39
Mayflower Farms, Ino. v. Ten Eyek, 2-10-56, 56 5.Ct. 467, 297 U,8., 266

Opinion by Roberte, invalideting provision of Hew York Milk Control
Law whioch closed the door to dealers in un-sdvertised milk coming into
the field after April 10, 1933, date of passage of the sot. “The
ohallenged provision is an attempt to give an economie advantege to those
engaged in a given business &t an arbitrary date as azainst all those
who snter the industry after that dete.”

Ceneurring, Huches, Butler, Van Devanter, MoReynolds, Sutherland

Dissenting, Cardoso, Brandeis, Stone, eiting Standard 04l Co. v.
Marysville,(supra in No. 88).

40

Morehesd, Warden, v. Feople ex rel. Tipaldo, 6-1-36, 66 8.0%. 918,
208 U.8., 587,

Opinion by Butler, effirming decision of N.Y. Court of Appesle which
reversed » Junviotion for violation of minimus wage law for women. The
New York aot authorized the comuission to fix minimum wages acoording
to two eriteris: (1) thet it mect the cost of living necessary for
health, and (2) thet it be not less than the fair end ressonable value of
the services rendered, the latter test being urged ss a festure dise
tinguisking the law from the D.C, law in the sdkins case. lowever, the
New York Court itself had chsrsoterized the differcnce as "one in
phraseology and not in prineiple®, and the statute fell for undue
interference with liberty of contract, and wisa for unrecsonsble claseif-
iestion in not anleo ineluding men.

Concurring, Butler, Van Devanter, MoReynolds, Sutherland, Roberts

Dissenting, Hughes, Stone, Brandeis, Cardeso
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Carter v. Oarter Coae Co., B~18-3€, U6 5.C0t. 665, 298 U.5, 288

The Bituminous Coal Consérvation iet of 1988, deolaring the
produstion, distribution, and use of oovsl 10 be affected with s nationel
publie interost, erected a Natlonal Jituminous Coal Commission with power
to esteblish Codes, and, swong other thiags, fixz miaiwum wages and
maximum hours for miners, sccording to districts. in exeise tax was
placed upon ssles of soal, but produsers complying with the sot were
entitled to 90% rebate of such tax. Injunction.

Cpinien by Sutherland, invelidating the aot. Commerce does not
begin until production cessed, and mining is produetion. Cites
Shheohter ocase, wherein pemmsrcee had cecsed - botk esses being out
of interstate commerce, and not subject to Federal eontreol. all conour
in result.

42

Acker v U,£,, 5"15"‘35, 66 5.0t. 024. 206 U.8. 426

Injunetion by stockyprd market agenoy against enforcement of rates
for their services ss fixed by Secretary of igrisculture, under Packers
and Stockyards iet of 1921, on ground that Seeretary falled to apply
prineiples for rate determinstion spproved in Tagg Brose ve U.8., and
otherwise fixed unreasonable and confissatory rates.

Opinion by Roberts, upholding Seoretary, #io had broken down the
ageney costs into a number of items, and sllowed for profit. Throughout
the decision the power of the Seoretary to fix rates is assumed, and
the inquiry wae limited to the fairnces of the partioular rates. The
Beeretary was found to have fixed them not arbitrerily, but with due
regard to plaintiff's costs,

All soncur.

43

0ld Dearborn Distributing Co. v. BSeagram Distillers, 67 8.0t. 185, 299
U.s, 188.

Ilinois Pair Trade Act gave produgers or vendors of trade-aerked
commoditise the right to fix the resule prise. Qivil action for damages
for not following the price set,

Opinion by Sutkerland, upholding aot on theory of vendor's ownership
of tho goodwwill represented by the brund, as distinguished from title
%0 the bare sommodity. Non~contracting parties also bound if they know
of such & eontract. By dictum, unidedtifiable goods would not be
protested by sush s contrack, ¢iting Liberty Harshouge v. Burley Tobaoceo
Growers, 278 V.8, 71, 48 8.0%. 291.

411 coneur. dJustiee Stone took no part.



44
Test Ooast Hotel Cos ve Parrish, 87 8.0t. 678, 300 U.8, 879

Aetion by employec mgainst employer to reeover difference between
wages paid and those fixed by the Wash. Industriel Welfare Comuission
under the 1913 minimum wage lew, whioh forbade euployment of women and
minors at wages inadecuste for thelr mairtenance, s eriterion sube
stantially similar to that set by Oongress in the Dlctriot of Colunbis
law invelidated by the Adkins osse,

Opinion by Hurhes, upholding the statute. Recognized the differences
in bargeining position betweon the pertics, in spite of their being of
legal age. Resognized propriety of singling out women and children, as
sontrasteld %o men, becsuse of thoir physiesl differcnces und effeets on
the race. Frovision for hearings deemed sufficient guarantee that wages
set would be fair. Wages bolow living cost deemed subsidy of those
indusiries by the publie, which must provide balance of support.

Coneurring, Brandeis, Stone, Roberts, Cardozo

Diseenting, gntmmm, Van Devanter, MeReynolds, Butler

48
Townsend v. Yeomans, 1937, 57 §,0¢. 842, 301 U.8. 441

Infjunction to restrain enforcement of Georgis statute ﬂxiw maximun
charges for hendling and selling leaf tobsoco.

Opinion by bughes, upholding at statute, zoes at some length inte
the findings of the lower court as to practiees in the tobacce industry.
The rates for commiseion, suotion fees, weighing and handling, set by
the legislature, were somewhat lower than feee prevailing theretofore, but
identienl with those fixed by Horth and South Carolina. The "bright leaf®
grown in Georgia, being vsed mostly in olgarettes, was practisslly all
bought by “the mam* The warehousemen soted together through their
"robsoeo Warchousemen's Asscoliation”, reminiseent of the elevator
agreesents in ¥umm v. Illinois. Werehousemen could buy for their own
sgoount. Buysre and werehousemen ocombined to return to the grower s
price somewhet emsller than deemed equitsble by the legislature.

Warehouses as a link in the chain of interstete comuerce recognised,
but state astion proper until Uongress spte. Loocel interest ohiefly,
not direetly burdening interstate commsores. Due process ilssue disposed
of with fiuding thet rates were not eonfisestory.,

411 eoneur.
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CLAYTON ARTI-TRUST ACT
(Exeerpts)

Lot of Dets 15, 1014, che. 8528, %8 Stat. 730, ae amended by Publie
Aot Boe 416, T8rd Congress, approged June 9, 1934; Publie Act No. 308,
T4th Congress, approved Aug. 1, 1985; Fublic Aot Ne. 692, T4th Congress,
aporoved June 18, 1836; and public Act ¥o. 706, 76th Congress, approved
dJune 25, 1988; 16 VafiaCodin Scus. 12"2,; 18 V.8,.0.4, Beo. €12, 28 U.8.0.4.
Segs. S61-8388, 306-890, 29 U.E.C.A. Bee. B2, entitled

AN ACT to supplewent exlisting lews againgt unlewful restraints
and monepolies, and for othsr purposes.

Segs 2. That it shall e unlawful for any person engaged in
oommerce, in the eourse of such commerce = o disoriminate in price
between different purchasers of commoditiss » where the effect of such
disesiuination mey be to substantislly lessen competition or tend to
oreate & monopoly in sny line of commercet! Frovided, That nothing
herein siell prevent diseriminetion in priece between purshasers of
conmoditics on account of differcness in the grade, cunlity, or quantity
of the commodity sold, or that neakes only due allowance for difference
in the cost of selling or transportstion, or diserimination in priece in
the same or differcnt eommunities made in good faith to meet competition;
And provided further, That nothing herein contained shall prevent persoms
engaged in selling goods * in commeree from seleeting their own customers
in bona fide transactions and not in restreint of trede.

Sec. 3. Thet it shall be unlewful for any person engaged in
commurce, in the course of sush ocommeroe to lease or make a sale or
contract for ssle of goods * for use, econsumption, or resele within the
Unitad States * or fix & price sharged therefor, or discount from, or
rebate upon, sush priece, on the sondition, egreement or understanding
that the iessce or purchaser thereof shall not uese or deal in the goods »
of a sompatitor or coupetitors of the lossor, or seller, where the ¢ffeot
of such lecase, sale, or eontrast for ssle, or such condition, agreement,
or understanding mey be to substentially lessen competition or tend to
ereate & monopoly in any line of sommerec,

Sees 4 Thmt any pergon who shall %o injured in his business or
property by reason of anything forbidden in the aptie-trust lows may sue
therefor in any distriot court of the United Stetes * and snall recover
threefold +he damages by him sustained, snd the sost of muit, ineluding
e ressonable attorney's fee.

Sece € Thet the labor of a human being is mot & oocmmodity or
srticle of commersce. HNothing eontained in the anti-trust laws siall be
construcd to forbid the existenec mnd oporation of labor, agricultural, or
hortioultuwral organisations, instituted for the purposcs of mutual help
nor shall such orgenizations, or the membors thereof, be held or sonstrued
%o be illegal eombirations or eonspiramcies in restraint of trade, undor
the anti-trust laws.



FEDERAL TRADE COMMIBSION ACT
(exeerpts)

{Septs 26, 1914, e. 511, 89 Stat. 717, 16 USC Sees. 41-B1, as amended
by Maroh 21, 1938, Fublie Aet No. 447, and June 23, 1988, Public Aet Ho.
706, 75th Congress.

sec. 6 (8) Unfair methods of oompetition in commerce and unfair
or deceptive acts or practices in commerce are hereby deelared unlawful .

The Commission is hereby empowered and direeted to prevent persons
* exoept banks, common ecarriers subjeot to the Acts to regulate commerece,
eir carriers and foreign air earriers subject to the Civil Aseronasutics
Aot of 128", and persons * subject to the Faokers and Stockysrds Act,
1921, except as prowided in seotion 406(b) of said sct, from using
unfeir methods of competition in ocommerce and unfair or deaptive
sots Or practices in commerce.

{b) Whenever the Commission shall have reason to believe that any
such pergon * has been or is using eny unfair method of competition or
unfair or deseptive aot or prastice in commeree, and if it shall
appear to the Commission that & procecding by it in respect thereof would
be to the interest of the publie, it shall issue and serve upon such
person, partnership, or corporation & eomplaint stating ite charges
in that respect end oontaining e notice of a hearing upon & day and at
a place therein fixed at least thirty deys after the service of said
eomplaint. The person * so complained of shall have the right teo
appear at the place and time so fixed and show cause why en order should
not be entered by the Comuission requiring susch person » to cease and
desist from the violation of the law so charged in said ocomplaing.

{e) 4ny person * recuired by an order of the Comnission to cense
and desist from using eny method of competition or act or practice may
obtain & review of sush order in the eirouit court of appeals of the
United States, within eny eirouit where the method of ocompetition or
the aot or practice in guestion was used or where such person # resides
or ourries on business by filing in the eourt within sixty deys froz the
dete of the service of such order a writtem petition *« . The findings
of the Commission as to the fuets, if supported by the evidence, shall
be eonclusive.

(1) iny person * who violates an order of the Commission to ceare
and desist after it has beoome finaml, snd while such order is in effect,
shall forf+it and pay to the United States a oivil penalty of not more
than §6,000 for each viclation, whioh shall mocrue to the United States
and may be recovered in a civil aection brought by the United States.



&9
CITATIONS TO TEE STATE FAIR TRADE AQTS
(Resale Price Maintensnce)

Avigsona « ehe 11, Session laws, lst sp. sess. 1938

Arkenses - ot No. 92, Acts 1987

Gelifornia, Che 278, Laws 193); eh. 260, Laws 1983; ch. 843, lLaws 1087

Colorado, House Bill No. 513, 1937

Conneotiout, Che 304,Laws 1087

Floride, Senate Bill Ro. 1, 1987 reguler session

Georglia, Act No. 100, 1987

Idaho, House Bill 316, Regular Session 1937

Illinois, Senate Bill 688, Laws 1936

Indiana, Che 17. lLaws 1987

lows, Che 106, Semate Bill 222, Regular session 1936

Kenses, Senute Bill 96, Reguler session 1937

Bentuoky, House Bill 13, Fourth speeial session, 1936

L‘ui.m. a0t Hoe 1'. Q’pm June 26, 1930. ef fective July 28, 1086

Baryland, Shs 289, Laws 1937

Massachusetts, Ch. 808, lgaws 1987

Miohigan, aAet 60, lLaws 1937

¥innesotsa, Che 117, Laws 19087

Nissiseippl, Senste Bill Ho. 188, Regulsar Session, 1938

ontann, Che 42, Laws 1937

Hebrusks, Che 136, Lews 1937

Kew Hempshire, House Bill 62, Heguler Session 1987

Kew Jorsey, Article 2, ohe 4, Title 66, Rev. Stat. 1937, approved and
effective Dec. 20, 1937, by authority of Ch. 189, laws 1887; resteting
eh. B8, Laws 1986, epproved end effective karch 12, 1935; amended by
oh. 165, Laws 1988, approved and effeotive May 14, 19038

New Mexioo, Ch. 44, laws 1987

New York, Che 976, Laws 1985; emended Ch. 14, Print 588, Laws 1038

North Ceroline, liouse Bill 435, Reguler Session 1987

North Dykota, House Bill 200, Regular session 1987

Bhio, House Bill 609-x, First speoisl session

Oklahomn, Senate Bill 45, Hegular session 1937

Oregon, Sees. 70-401-8, Code 1956 Supp., amended by eh. 113, Lawe 1937

Pennsylvania, sot No. 115, 1888

Rhode Islend, Ch. 2427, Senate Bill 180, Laws 1936; smended by Senate
Bill Neo. 206, effective April 22, 1938

South Usrolina, Governor's iot 886, effective ipril 23, 1987

South Dekota, Senate Bill Bo., 8, approved Feb. 11, 1987

Tennesses, Ch. 58, Fublic Acte 1987

Utah, Che 20, Laws 1937

Virginia, Ch. 418, 1988 iots of issembly, smending and re-enscting Ch.
821, lLawz 1986 '

Washington, Ch. 176, lLaws 1937

west Virginia, House 5ill 104, regular session, 1987

Wisconsin, Ch. 52, laws 1036, amended by See. 7, oh. 477, Laws 19356

M‘. Ch. 68, Laws 1957



CITATIONS TO STATE ANTI-TRUST Laws

Alabama, Censtitution See. 103; Ch. 211, Code 1928; Ch. 262, Code 1928;
Ghse 272 end 91, Code 1028

asrisona, Artiole X1V Constitution; Ch. 77, hev. Code 1928; Ch. 44,
Laws 19387

Arksnsas, srticle 2, Sec. 19, Constitution; Code 1921, che 1245 sot 92,
1987; House 5ill 100, regular session 1987; alse, oh. 177, Crawford
& Moses' Digest of irkensas Stat., 1921; set 255, Laws 1937

California, Certwright iet, being sot 8702, General lLaws 1981; Seecs.
1073-E, Civil Code 1931; Act 8781, Gen. laws 1981; Ch. 386, Laws
1987; seot 372, Laws 1981; Ch, 404, Laws 1837; set 8782 Gen. Laws 1881.
Held ungonstitutional in C.W.Blake v. Faramount Piotures, D.C. Calif.
1988, CCH No. 190414.

Colorade. The first intie~trust law of Colorado, passed in 1913, sec.
4086 et seq., comp. Laws Colo. 1921, was declsred unconstitutional by
the U.8. Bupreme Court in Cline v. Frink Dairy Co., 274 U.5, 446, 47
8.0%. 681, 4 law of 1928, Sees. 4127, 1-4127.4, 1932 Supp., wae
repesled by a law pessed by reguler session 1935, sh. 187, which was,
in turn, repealed by House Bill Bo, 642, Hegular Seesion, 1887. :lso,
sec House Bill 518, 1937 reguler session.

Connesticut, Article 1, See. 1, oonstitution. Oh. 330, Bee. 8352, Gen.
State., Revision of 1930; oh. 186a, laws 1986

Delewere ~ none

District of Columbia - none exoept Shermen and Clayton aote as amended

¥lorida - Ch. X, Artiole 12, Comp. Oen. laws 1927; Ch. LXII, ibid.;
Che X, Sec. 7871, 4ibid.; Ch. VI, ibid.; Ch. 111, Florida Comp. Gen.
Laws 1934 Supp.; Senete Bill Ho., 1, Regular Session 1937

Georgia, Conetitution irtiele IV, Seo. II. Following in Code 1933: Ch.
20«5, Seec. 20-504; Ch, 8B-2, Sec. 66-220; Ch. 56-2, Sec. 56-219.

Por Fair Trade iot, see Senate Bill 72, Regular Session 1937

Idaho, artiele II, Seo. 18, Constitution; Title 47, Ch. 1, Code 1982;
Che 40, Seo. 17-4013, Code 1932; House Bill 368, Regular Session 1987

Illinois, Ch. 88, Seos. 569-577; ohe 32, See. 468; oh. 1214 Sees. 188«
191, SaitheHurd Illinois Rev. Stats., 1988

Indizna, Title 23, Burns Ind. Stats. 1935; Title 15, Ch, 16, ibid.;

Iown, Ch. 434, Code 1985; Ch. 432, and 431~Gl, Code 18935

Kanses, Ohe 60, Kgnsas Rev. Stats. 1928, and 1988 Supp. ohe. 16, Rev.
Stats. 1928; Senate Bill No. 98, Eegular Session 19357

Kentueky, Ch. 109, laws 1986, See. 198, Constitution

Louisiana, Constitution Sec. 14. Title XL Dart's Louisisna Gen.

Stats. 1982

Kaine, Chs. 568 & 138, Rev. Stats. 1930

Marylend, irticle 41, Constitution; Ch. 211, Laws 1987; Ch. 289, ibid.

Massachusetts, Ch. 93, Gen. lawe 1932; oh. 410, Laws 1938; eh. 98 of
General Laws, Seos. 14E~14K. Ch, 398, Laws 1987.

Hiohigan, Sees. 17116-151 to 17115-157, and Sees. 17116+5568 to 17115-560,
Mason's 1986 Supp. to Comp. laws; Publie Aot 282, 1937; aet No. 80,
Laws 1987

Minnesota: Sees. 10468-10486, inec., Mason's Minn. Stats. 1937; Const.
aArte 4, Secs. 86; Ch. 116, lews 1987; Ch. 117 & Ch. 285, lews 1087
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Citations to Stste inti-Trust laws - Cont'd.

Mississippi, Ch. 68, Code 1930. Constitution Sec. 198. GSenate Bill
Bo. 188, Lews 18938

Misoouri, Ch. 47, 1929 Hev. Stats. irticles 1 & 2.

Montana, Sees. 10808-109186 inel, Mont. Fenaul Code (aAnderson & ¥e-
Purlard's Bev. Codes of Month. 1936). Artiele 16, See. 20, Const.
Seds. 7559-7661, Civil Code, Ch. 109

Nebrasks, Ch. 69, Comp. Stats. Kebraska, 1929

Nevads, none ,

Hew lampshire, Ch. 168, Fubliec Laws N.H. 1926.  mendment (1908) to
Article 83, Constitution

New Mexieo, Artisle 28 (Monopolies), ©Ch. 35 (Crimes), H.¥. Statutes
1929 compilation. Constitution Art. 4, See. 88

New York - Secs. 840-347, Ch. 21, Cahi)l's Cons. Laws N,Y. 1930

Rorth Carolina, Secs. 20660-2874 inel. K.0. Code 1985. airt. 1 See. 31,
eonstitution.

Borth Dakota, Ch. 86, Crim. Code; Constitution srt. 7, Sec. 146

Ohio, Che. 81, Ohio Gen. Code

Oklaliona, Constitubion Art. 2, Sec. 525 irt. 5, Sec. 44; srt. 9, Sec. 45.

¢ gtatutes 1981, Ch. 68, irt, 1j 1986 supplement

Oregone Ko constitutional or stetutory provisione aguinst truste in
generel terns, bubt particular transsctions or combinations ere
forbidden, suoh as! Elinineting competition in publie contracts,
dece 14-866; preventing eompetitive bidding for livestoek, 14-869;
sellers of gasoline forbidden %o fix priees for purpose of supe
pressing competition or eresting monopoly, Secs. 6B~1709 to 66-1718.
411 refer:nmoes to OUregon Code 1980, or 1935 Supplement.

South Carolina - Constitution Art. 9, Sec. 18. Code 1932, Title 34, irt.

South Dakota, Conste art. 17, Sec. 20. Comp. Laws Becs. 4352+84.

Tennessee, Code 1932, Title 14, Ch. 1

Toxas, Const. Art 1, Seo. 26. Rev. Civ. 8%et. Title 1268; Penal
Code, Title 19, Ch. &

Uteh, Const. irt. 12, Seo. 20. Rov, Stat. 1933 Title 78, Ch. 1;

Title 108, Ch. 86

Vermont, Fublie Laws 1833, Sees. 5855, 5942, 6012, and 772228,

Virginla, Constitution 1902, Article XII, Seo. 165. Code 1986, Ch. 1854

Washington, Const. Art. 12, Seo. 22} Secs. 83890, 7076, 6301, 8302,

on's Comp. Statse. 1922, Supp. 1927, as amended to date.

West Virginia, Code 1931, Oh, 61, Art. 10, Seo. 18; Ch. 19, irt. 4, Sec. 28

Wisconsin ~ Statutes 1935, Ch. 133

'M" Const. art. 1, See., 30; irt. 10, Seoc. 8. Wyoming Rev. Statutes
1631, Ch. 117, irt. 2



MILLEE~TYDINGS RESALE PRICE MAINTENWANCE ACT
(Section 1 of Sherman Anti~Trust Act)

Jul§ 2, 1890, Oh. €47, 26 Stat. 209; 16 USC Seoss 1~7, as
amended by Fublic dct No. 314, T6th Congress, approved and effeotive
sugust 17, 1837,

Every contruct, oombination in the form of trust or otherwise, or
eonspiracy, in restraint of trade or commerce among the several states,
or with forelgunations, is hereby deolared to be illegal:

(Provided, That nothing herein conteined shall render illegal
contreots or agrescments presoribing minlwum prices for the ressle of a
commodivy which beurs, or the label or conteiner of whioh bears, the
trade murk, brand, or newme of the producer or distributor of such
comuod ity and whibh is in free and open ecompetition with commodities of
the seme goneral olase produced or distributed by others, when contracts
or agressents of that desoription ure lawful as applied to intrastate
transactions, under amny statute, law, or publie polioy now or hereafter
in effect in any State, Territory, or the Vistriot of Columbie in whioh
such ressle is to be msde, or to which the commodity is to be transported
for such resale, and the making of such contracts or agrecments shall
not be an unfeir method of competition under section 6, as emended and
supplemented of the iot entitled “in set to Oreate a Federal Trade
Comuission, to define its powers and duties, and for other purposes,”

* ; Provided further, That the preceding proviso shall not make lawful
any contraot or sgreement, providing for the estabiisiment or msintenance
of minimur ressle prices om any commodity herein imvolved, between manue
feoturers, or Letween producers, or between wholesslers, or between
brokers, or between faetors, or between retailers, or hetween persons,
fimme, or oorporations in competition with eseh other.)

Every person who shall mske any such contrsot or engage in any
such conbination or conspirscy (hereby declared to be illegal) shall
be deened guilty of a aisdemeanor, and, on conviction thereof, shall
be punished by fine not exceeding $5,000, or by imprisonment not
::ouding one year, or by both said punishuents, in the diseretion of

e gourt.

- - -

Mote! Braoketed portions indicate Miller-Tydings amendment.



ROBIK SON -PATHAN ACT
(Excerpts)

June 19, 1938, Public Aot Ko. 692, H.R. 8442, T4th Congress

4n 4ot to amend Section 2 of the Aot entitled "an Aot to supplement
existing laws egainst unlawful restreints and monopolies, and for other
purposes (uiayton aot) * and for other purposes.

sees. 2 (a) That it shall be unlawful for any person engaged in
comrerce, in the oourse of such commerce, either direotly or indireotly,
to diserdddnate between different purchasers of comuodities of like
trade and cuslity, where either or any of the purchases involved in suech
diserinination are in commerce * where the effeot of sush diserimination
may be substentially to lessen competition or tend to ereate e monopoly
in sany line of gommerce, or to injure, destroy, or prevent sompetition
with sny person who either grants or knowingly receives the benefit
of such disorimination, or with customers of either of them: Frovided,
That nothing herein ocontained shall prevent differentials which make
only due allowance for differences in the cost of menufacture, sale or
delivery resulting from the differing methods or quentities in which sush
commodities are to sueh purchasers sold or delivered: Frovided, however,
That the Federal Trede Comumission may, after due investigation end hearing
te all intervsted perties, fix and establish quantity limits, and revise
the ssme ag it inds necessury, as to psrticular commodities or classes
of comnedities, where it finds thaet available purchasers in grester
Quantities are so few as to render differcuntisls on account thersof
unjustly diseriminatory or promotive of momopoly in any line of commercel
* snd provided, further, that nothing herein econteined shall prevent
persons engaged im selling goods * from selecting their own oustomers in
bene fide transpotions and not in restraint of trade: ind provided
further, That nothing herein shall prevent price ohanges from time to
time where in response to ohanging conditions affeoting the market for
* the goods concerned, such as but not limited to mctual or imminent
deterioration or perishable gocds, obsolescence of seasonal goods,
distress ssies under oourt process, or sales in good faith in dis~
cont inusnee off Business in the zoods concerned.

Sec. 8. It shall be unlawful for any person engaged in commerce
% %o be & party to, or assist in, any transaction of sale » whioh dis~
erininates to his knowledge against oompetitors of the purshaser, in
that any disoount, rebate, aliowance, or advertising service charge is
granted to the purchaser over and above any discount, repate, sllowance
or advertising service charge aveilable st the time of such transeotion
to said competitors in respeot of & sule of goods of like grade, cuality,
and quantity: to sell,* goods in eny part of the United Stutes st prices
lower than those exacted by said person elsewhere in the United states
for the purpose of destroying competition » : or to sell + goods at
unreasonably low prices for the purpose of destroying oompetition # ,

Any person violating any of the provisions of this section shali,
upon eonvietion thereof, be fined not wore than §5,000 or imprisoned not
more then one year, or both.



CITATIONS TO STATE ANTI-PRICE DISCRUMINATION LAWS

Arigons, Ch. 44, laws 1987,

drkenses, Aot. 258, Laws 1987; COh. 177, Code 1921

Californial Aot 6314 Gen. Laws, reenaded by Ch. 477, Laws 1836, amended

Colorado, House Bill No. 642, Regular Session 1937

Plorida, Ches LXIIX, Comp. Laws 1927; penalty for violation, Ch. X, Seo.
7871

Idsho: House Bill No. 368, Kegular Session 1987

Towa, Ch. 482, Code 1986, smended April 8, 1987

Kansss, Sec. 50-149 of Ch. 5O, Ken. Rev. Stat. 1928

Kentuoky, Che 109, Lows 1938

Louieiana® Title XL, Ch. 8, Dart's Lovisisna Gen. Stats. 1982

Yaesachusetts, Contained in antietrust lew, Ch. 93, Qon. laws 1932

‘1..1”3‘ Yengl m. Aot Ho. 328, 1981, Sece. 1"15"“.‘.50

Hinnesota, Ch. 116, Laws 1987

¥ississippi, Ch. €8, Code 1980, Sec. 3487

Eissouri, In anti~trust aot, Ch. 47, 1929 No. Rev. Stute. See. 870517,

Montana, Sees. 10904, 10908, anti-truet Lawe Vontana, Yontana Pemal
fode, Anderson & NoFarland's Heve Codes of Womtahs, 1935, Sonate
Bil) Ko. 19, Keg. Session 1937,

Nebraske, Bill Ko. 137, Reg. Session, 1987

Korth Carolina: Ch. 53, See. 6458, 6488, Code 1935, re Life Imsurance
rates.

Rorth Dakotat +olitical Vode Ch. 88, irt. 66, 68.

Okllhm. Lawe 1931. Ch, GG. Art 1’ Seg. 1”13. 1986 Sﬁt}plmt; .-1.°'
Se0. 12797

Oregon, Senste Bill No. 108, Reg. Session 1937

South Carolina, Code 1982, Title 34, :rt. 14, Sec. 8628

South Dakota, Comp. Laws 1929, Scos. 44 4365, 4369

Utah, House Bill 7, Reg. Session 1987

Vermont, Fublie Laws 1938, Sees. 7722-3, re buying d=iry products.

Virginis, Genete Bill 107, Reg. Session 1938

Wisconsin, Che 138. btats. 1‘35' flecs. l“'l?. 158,18

Wyoming! Rev. Statutes 1981, Ch. 117, Art. 25 Ch, 78, Laws 1037

Note: ldsho, Oregon, and Utah modeled sfter Robinson<Patmen fet in
moking buyers, as well as wellers, liable under the sot.



CITATIORS TO STATE UNFAIR SALES & PRACTIORS 4078
(Sales below cost)

Arvigona, Che 44, Laws 1987, seos. 5,6+ GSales below cost with the
intent or effeot of injuring competitor are unfair competition.

arkansas, .35 358. Laws 1937.

Californis, Aot 5314 Gen. Lews, as reensoted by Ch. 477, Laws 1936,
saended by oh. 880, laws 1987, Sec. &

Colorudo, H.B., 642, Se0. §, reg. ses:ion 1937

Connecticut, Ketail Drug Centrel io%, Ch. 130a, laws 1038. Drugs only

Kentuoky, Che 109, See. 3, Laws 1986

Louisisna, Aots 1936, No. 162, prohidit ssles of drugs delow cost in
oonnection with lotteries, or games of ohance.

Karyland, Ohe 211, Lawe 1837, approved ipril 18, 1937

Kassachusetts, Ch. 410, Laws 1088, approved Jume 14, 1938; eh. 93,
Gen. Ltt‘. fees. 1‘&"1“0

Michigan, Publie Aot 2:2, sote 1987, sffecting bakery and petroleun
produsts only

Minnesota, Che 116, Laws 19‘7] sat. 2

Montans, Eees § of Unfair Freotices fct, Senste Bill 19, reguler session
1887

Hebrusks, See. & Unfair Practices Aet, Bill No. 187, Negular Session
1987

liew Jersey, Fair Sales dot, Ch. 504, Lews 1938, pussed over Goveraor's
veto June 17, 1938; oh. 163, Laws 1988, approved May 12, 1938, perteins
' to petroleus products only.

New York, Ch. 976, Laws 1936, wé smended by Ch. 14, Laws 1988

Oregon, See. 4 of intielrice disoridénation act, Senste Bill ¥o. 103,
Regular Sesvion 1987, epproved Msreh 6, 1057

?m.ylvwi‘. Aot 583. Laws 1987

s‘m 0&1‘011“, Code 1982; title “. art. :1‘. Sec. G634

Tennessee, Ch, 68, Fublic Jots 1987

Utah, Unfair Freotices Aot, House Bill Ko. 7, Regulsr Session 1987

Virginis, Ieoate Bill Kos 107, Regular Session 1938

Wyoming, Ch. 73, Lews 1987, spproved Feb. 28, 1987



CITATIONS 7O STATE MILK CORTROL Laws

Alabama, General Laws 1935, No. 168, approved 7-8-38

California, Ch. 241, Btats. 1936, smending Ch. 10 of Agriouitural
Code, Effeative June 1, 1985

Conveetiout, Ch., 107a of Cumuletive Supplaoment to Gen. Stats. Reve of
1080, Jan. Sessions 1981, 1883, 1986, as amended by Ohe 107a of 19087
Supplement to Gen. Stats. Jan. session 1937, special session 1986,

FPlorids, Ch. 16,708, Laws 1933, oontinued by Che 17,108 Laws 1088,
emendcd by Senste Bill No. 5§10, spproved June 9, 1637

Qeorgie, House Bill 310, effective March 30, 1937

Indigna, Ch. 281, aots 1885, effective Earch 12, 1935, as amended by
srote 1987 p. 1071 et seq.

lowe, Cream Grading lLaw, Ch, 160 G<1, Code 1936

Louisians, Aot 196, H.B, 25, 1988

Vessaohusetts, Ch. 876, iots 1934, ss smended by Ch. 300, jots 1036, end
Ch. 42¢, Lots 1937

¥ontane, Senste Bill 163, spproved March 16, 1988

New Jer”}", APPe A - Ch. 8, Rev. Stets. 1957' b.m‘ laws 1985, e. 178
Pe :1:. sporoved spril 20, 1935, ss amended by L. 1987 eo. 5G, Sec. 1,
" G

New York, Ch. 188, laws 1883, succceded by Ch. 126, Lews 1934, ss amended
by shs. 10, 287, 401, 402, 408, and 474 Laws 1935; Chas. 363, 406, 408,
876, and 919, lLaws 1987, snd ch. 229, Laws 1938. (Contained in
Cireulsr 642, N.Y. Dept. of sgriculture & Markets).

Ohio, Aot Aug. 1, 1983, repsaled June 50, 1986

Oregon, Ch. 72, 2nd special session 1083, se amended by Ch. 200, Lawe
1935; ohs. 65, 67, 69, Laws 1986 specinl session; oh. 279, Laws 1987.

Pennevlvania, 4ot aporoved Jen. 2, 1834, FL 174, se sumended by ,ob
sporeved April 30, 1936, FL 96, ss amended by July 9, 1935, PL €14,
us smended by Aet of Qen. Assembly He. 108, approved ipril 28, 1987

Rhode Ieland, Gh. 2089, Publie Laws 19534, superseded by Ch. 2310
Publie Laws 1986

Vernont, lo. 99, dots 1937, epprovsd karch 26, 1937.

'ﬂslr nis, Ch. 857, fots of issembly, Session 1984, approved March 29,

34,

Wiseonsin, Seos. 100,03 et seq., Laws Wisconsin relating to Regulation

of the Distribution of ¥ilk and loensing of ¥ilk Denlers.



o7
EXCERPTS FROM THE NEW YORK MILK CONPROL LaW

geo. 252. Thers shall be in the department a division to be known
a8 the division of milk control. Zhe head of the division shall be a
direoctor, who shall be sppointed by the commissioner (of igrieulture &
Barkets) end serve during his pleasure.

Sea, 258. Definitions. “Milk Dealer" means any person who purchases
or handles or sells milk, imeluding brokers, agents, so~partnerships,
eco-operative corporations and unincorporated co~operative assccistions.

A hotel or resturent whioh sells oniy milk consumed on the premises
where sold, or e producer who delivers milk only to e milk desler, shall
not be deemsd s milk desler.

"Harket"” means any oity, town or villate, or two or more cities and
or towne and/or villates and surrounding torritenr designeted by the
oonrissioner a® anmtursl wsrketing aree.

Seo. 264. General powsrs. The department through the comnissioner
is hereby vested with the powers heretofore conferred with respect to
milk gathering stations, mnfutortu snd plente, ineluding the
fellowing:

(a) To supervise and m;uh.u the entire milk industry of New York
stote, inoluding the preduetion, tramsportation, menufecture, storage,
distribution, delivery and sale of milk end milk produets in the state
of New York; provided, however, thet nothing ocontsuined in this article
shall bHe construed to abrogate or affect the status, foree or operation
of any provision of the publie health law, the public service, the
state sanitary code or any local heplth ordinance or regulation.

(b) 7o investigate all matters pertaining to the production,
manufacture, storage, transpertation, disposal, distribution and sale
of milk amd nilk products in the state of Hew York. The commiseioner
ghsll keve the power to subpoens milk deslers, thelr records, books sad
acgounts, and sny other perszon from whom information may be desired %o
carry out the purpose and intent of this ghapter.

Sec., £2668. Jiny employee designsted for the purpose shall have sccess
te snd may enter at al)l ressonsble hours all plsees where milk is being
storsi, bottled or menufsetured, or where milk or milk produsis are
being bought, sold or hendled, or where the books, pspers, records or
documents relating to such transactions are kept.

fige. 287, Ho milk dealer shall buy milk from producers or others
or deal in, hendle, sell or distribute milk unless sush dealer by be
duly licensed. It shall be unlawful for & milk dealer to buy uilk from
or sell milk %0 a milk dealer who is unlioensed, or in any way deal in
or hendle milk whioh he has reason to believe has previously been deald
in or handled in violation of the provisions of this chapter. Stores
shall be exespt from the license requirements provided by this article.



268-bs Esch milk dealer buying milk from producers for Teszle or
manufecture shall execute and file a bond, unless relieved therefrom
u8 hereinafter provided. The bond shal! bs upen & form prescribed by
the ocommissioner, shall be in the sum fixed by him, but not less thanm
two thoussnd dollars, shall be cxeouted by a surety company suthoriged
to do business in this State, and shall be conditioned for the prompt
psyrent of all ascounts due to producers for mil: sold by them to such
lisensse * & (exezption as to natural persons or domestio eorporztions
if in good finansial condition to satisfaotion of commissionsr).

468-s. Ho lioemnse shall be granted to a person not now engeged in
68 a milk dealer except for the continustion of « now existing business,
ané no ligense shall be granted to authorize the extension of en existing
busines: by the ocperation of an additional plent or other new or
additional fusility, unless the ocom issioner is sctisfied tint the
applicant is euslified by eherscter, oxperience, finsneial responsibilisy
end eouipment to preperly conduct the propesed business, and that the
jesuancs of the license will not tend to a destructive competition in a
market already adequately served, snd that the issuance of tie license
15 in the public interest. (orimingl penalties for vicletion of aoct).

268~k. It is hereby declured that the dairy industry is a paramount
egrioultural industry of this stete and the normel processes of produesing
and marketing milk have beomme an enterprise of vaest economioc importence
to the stete and of vitel intercst to the sonsuming public which ought
to be srfeguarded and protected in the public isteresty that it is the
poliey of this state to promote, foster and eneourege the intelligent
end orderly marketing of milk through producer owned and control . ed
cooperstive assceistdons; that unfalr, unjuct and destructive demoral-
fzing trade practices have been and ave likely te be cxurried on in the
productio;, sale, processing and distribution of milk and that i8 is a
matter of publie iaterest and for the public welfure for the state to
promete Lthe orderly exohange of commodities and in cooperation with the
federal governwent, ia ite resulation of interstate comuerce, to take sueh
steps us are necessary and sdvisable to protect the dairy industry and
insure su sl2quate supply of milk for the inhabitantes of this stetee.

268-m. 1., Uponm the petition of a producers’ burgeining agescy of
the production ares esupplying e merketing sres, such ugency represeanting
at lesst thirty~five per centum of the producers of wilk therein, alleg=
ing the existence of eonditions so affeoting the orderly msrketing of
milk in sueh ares that tie publie poliocy declsred in ses. 268~k cf
this ohupter slall be effeotive, it elull be the duty of the commissioner
to call a publie hearing # . If after sueh hesring » it is favored by
rt least seventy-five per centum of the produsers * he may by order fix
end detormine for suoh warketing eree faolr and ecuitable minimum prices
to be paid to produsers. Sush price fixing order or orders shall be
rescinded effective at the end of the ocurrent month after s publie
hearing whenever the comuissioner shall find either that such sonditions
have ceased Lo exist or that such termination is fuvored by at lesst
thirty~five per centum of the producers of milk handled within such market.



8. Before fixing any prices * the commissioner shall investigate
what ere reasonable costs and charges for produsing, hauling, handling
prooessing and/or other servioces performed in respect of milk and what
prices for milk in the market » affeocted * will be most in the publie
inter=st. The commissioner shall take into consideration the balance
between production and eonsumption of milk, the cost of production snd
distribution, ineluding complisnce with all sanitary regulations in
foree *, the cost of feeding stuffs used in the produstion of milk,
the supcly of milk in suoh merket and the purchasing power and welfare
of the publie. = 4ny prices fixed or spproved by the commissioner
shall be deemed to be prima faoie reasonable.

6« If approved by seventy=-five per centum of the producers affected
any order or marketing sgreement * may provide for an equalisation of
prices to all produsers of tihe * area of the market affeoted so thet
each producer * shall receive the same base price for all milk delivered
subjeot to reasonable differentials for quality and loocation and for
services.

In order to effeot such equalisation of prices to producers the
comnissioner shall require a monthly report from ecach dealer receiving
milk from producers for such merket showing the disposition of all milk
hendled by the rejorting desler + and shall thereafter require payment
by each dealer, to g trust ocompany designated us a fisoal agent by the
comnissioner, of any amount by which the sum otherwise due by sueh dealer
to its producers in scoordanee with the prices fixed by such order exceeds
the equalized busé price as determined by the commissioner from sush
reports, which amounts so paid to said fisoal sgent, the commissioner
shall direot it to pay to those dealers whose reports show that the
base prices they will pay their producers in acoordance with such order
sre less than the ecualized buse price ss so determined by the ocommissiomer,
for preyrsnrepayment in turn by such dealers to their producers, so
a8 to bring all lower raetes of pasyment up to the equalized base price.

8+ It is the intent of the legislature that the instant, whenever

thet may be, thet the handling within the state by a milk dealer of milk
prodused outside of the state beoomes a subjeet ot regulation by the
stete, in the exeroise of its police powers, the restrictions set

forth in this article respecting such milk so produced shall apply and
the powers oonferred by this article shall attseh.

268~n. The oommissioner is hereby authorized to confer with legally
constituted suthorities of other states and of the United Stutes with
respect to a uniform milk oontrol with states end/or as between states,
and with the federal government in its control pf prices of milk handled
in interstate commerce, and may exerocise his powers hereunder to effect
such uniform milk control. # .
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BXBERFTS FROM AGRICULTURAL ADJUSTHENT ACT
48 Amended and re~enacted by
AGRIOU LTURAL MARKETING AGREEVMENT 40T OF 1937

Being Zot of May 12, 1838, Ch. 26, Title I, Sees. 1, et seqg., 48 Stat.
81, et sey.; amended April 7, 10343 Hay 9, 1934; June 16, 1834; June
19, 1954; June 26, 1934; Mareh 18, 1935; August 24, 1935; August 26,
1985; June 19, 1986; June 8, 1937; iugust 6, 1937; 7 U.8.0. Bees. 601

et mo)

(ote. This eot should not be confused with the jgricultural
Adjustment Aot of 1938, whioh related to soll sonservation and erop
insurance and does not affeot the 1958 eot, providing for merketing
agreements ond orders.)

TITLE I
Agriocultural Adjustment

Secs ls It is hereby declared that the disruption of the orderly
exchange of ocommoditics in interstate ooumerce irpairs the purchusing
power of farmers and destroys the walue of agriocultural assets which
support the national oredit strueture end that these conditions
affeot transsctions in agricultursl commodities with « national publie
interest, and burden snd obstruct the normal echannels of interstate
COmEEron.

S5e0. 4. It is hereby declared to be the poliey of Congress -

1. * to estublish prices to farmers at a level that will give
agriouitural commodities & purchasing power with respect to articles that
farmers buy, equivalent to the purechasing power of agricultural commo-
dities in the base period; and, in the ¢ase of all commodities for whioch
the base period is the pre-war pericd, August 1909 %o July 1914, will
alse refleet eurrent interest payments per acre on farm indebtedness
secured by real estate and tax payments per sore on form resl estate, as
contrasted with such interest payments snd tax payments during the base
period. The base period in the csse of all agricultural commodities
exoept tobacoo and potatoes shall be the pre~war period® . In the case
of tobacoo and potatoes, the base period simll be the postwar period,
August 1919 to July, 1929.

§ec. 8b. (Marketing agreements promulgated by Secretary of ragrie-

culture not to be deemed vioclative of anti-trust laws).
8¢ (2) Orders issued pursusnt to this section shall be appli-

oable only to the following sgricultural commodities and the produsts
thereof (except producte of mawval stores and the products of honeybees),
or to eany regional, or market classificstion, of any suoh commodity or
products: Milk, fruits (including pecans and walnuts but not ineluding
apples eand not ineluding fruits, other than olives, for canning), tobaceo,
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vegetebles (not ineluding vegetables, other than asparagus, for eanning),
soybeans, hops, honeybees, and navel stores as ineluded in the Naval
Stores act and standards established thereunder, (inoluding refined

or partially refined oleoresin).

(8) In the case of ¥ilk and its products, orders issued pursuant
to this seotion shall contain one or mere of the following terms end
gonditions, «

4+ Classifying milk in accordance with the form in whioch,
or the purpose for whieh, it is used and fixing, or providing s method
for fixing, minimum prices for eazch such use classification whieh all
handlers shall pay, and the time when payments shall be made, for milk
purehased from producers.

B. Providing for the Lgs#st to all producers » delivering milk
to the seme handler of uniform prices for sll milk delivered by them;
¥rovided, That, exoept in the csse of orders covering milk preduets only,
sush provision is aprroved or favored by et least three-fourths of the
producers who, during a representative period detemmined by the Seeretary
of Agrisulture, have been engaged in the production for market of milk
eoverzd in sush order or by produsers who, during such representative
period, hwwe produced at least three~fourths of the volume of such milk
produced for merket during such period; the approvel required hereunder
shall be separate and spart from sny other spproval * in this sectionj
or, (4i) for the psyment to ull producers delivering milk to «ll
handlers of » uniform prices for sll milk so delivered, irrespective of
the uses made of such milk by the individusl hendler to whom it is
delivered.

(18) The Secretary of Agriculture, prior to presoribing any term
in any marketing agreement or order * relating to milk or its products,
if such term is to fix minimum prices to be paid to preducers * shall
asoertain * the prices that will give such commodities a purchesing power
eguivalent to thelr purchssing power during the base pericd. ¢ When-
ever the Seeretary finds * that the prices thet will give such commoditées
& purchesing power equivelent to thelr purchasing power during the base
period * he shall fix such prices es he finds will reflect such fawtors,
insure a suffieient quantity of pure and wholesome milk, and be in the
publiec interest, #

{Paregraph 18 sdded by Publie Act No. 137, 76%h Congress, approved
June 3§, 1’87).



102

SUMMARY OF STATE LaAWS AFFECTING THE WAGE FACTOR

ALABAMA

Bo general minimum wace law.

Employees of publio service corporstions engaged in transporetion
end employing 50 or more shall be paid twice monthly. See. 3783, Bupp.
1986

arizone

Paydays nust not be more than sixteen days apart. Weges up to
dete of pay day must be paid, exocept that wages for five days prior
thereto may be withheld when laborer eontinues im employment. 1988,
o+ 84. When employse quits or is disecharged, wages are peyable at onee,
1881, o¢. b54.

Employer may not use serip in payment of wages (4878, Rev. Code 1928)

¥isrepresentation as to ability to pay wages and nonpayment within
five days after due date gonstitute oblaining lebor under false pre«
tenses and are penalized (Code 1928 4778. 226 P, 687.

Wage boards are provdded to make regommendations to Industrisl
Comnission as %o falr wages for women and minors. If Conmission acoepts
reoommendation, it issues a directory order for sixty days, after which
time it beoomes mandatory if not sppealed from. ippeal to superior '
esourt. Employer mgst post eopy of Comuission's order. (1987 sp.
soss. oy 20)

Contrects with state for $1,000 owcover involving manusl or
meohanioal labor shall provide a wage rate not less than the pre-
valling rete paid for sueh work in the politiecal subdivision where the
work is to be performed.

The mininum per diem wage fixed by the highway ecommission for manual
or meshanioal work shall be paid %o public works laborers. Ch. 24,

See. 13860, Supp. 1934.

arkansas

Higimun wage of not less than §1.20 per day for women with 6
months' experience, and not less tham §1 per day for inexperienced
help. Fersons working less than 9§ hours a day shell receive the same
rate per hour as full-time workers. Ch. 117, See., 7108, Crawford
and loses' Digest 1921,

Corporations shell pay employees twiee monthly. See. 71351

Railroads shall pay discharged employces at time of discharge.

Che 117, Eeo. 7126.

VWage payments in serip, token, draft, cheek, or other evidence of
indebtedness unlawful if payable in other than lawful money at the next
pay day. Che 117, See. 7128.

Coal mining eompanics must give a bond oonditioned on semi-monthly
payments of wages in the full smount due, Act 116, L. 1987,
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California

Industrial Welfure Comsission may fix the minimum wages to be
pedd to women and minors in sny industry. Sec. 1182, Labor Code 1987.

Fayment shall not be in cheok or other indebtedness scknowledge
ment unlcss megotiable, and payuble in cese, on demand, without disg~
oount, at an establighed plage of businese in the stute, the name and
eddress of whioh appears on instrument. OSec. 212.

Disohsrged employees shall be peid their earned wages at dise
ohlrgo. Seqs 201.

] Weges, generally, due twice monthly. Seec, 204. (See In ve
Woffet, 1987, 88 Calif. App. 384).

Wages in agrioultural ewmployment, stook and poultry ralising, and
domestio service, when employees are boarded by employer, are payadle
onee in esch calendsr month. Ueoc. 208,

Laborers, nminers, mechenics, sslesmen, servents, elerks, or others
rendering personal service for s defendent within 90 days prior to
levy, shall have a preferred claim to be satiefisd from the remainder
of the prooeede from such levy, Gen. laws 1928, Supp. set. 1208.

Ko mining employer shall begin work of any wage period without
having cash or saleble geourities sufficient to pay wages. Seo. 268,

Golorado

Viaimum wage commission, a body composed of representetives of
the employer, the employces, and the publie, shall fix the wages for
female and ninor employees in esoh ococupation. Chs 97, Secs 287, Cols
Btets. inmo, 1985, held valid by Atty. Gen. Opinion April 10, 1987,

. Btate contreets in exoess of §6,000, requiring employment of lebor,
shall eontein n wage rate equal to the preveiling wages for similay
work in the loeality where the work is tc be performed, but not less
then the rute esteblished by the state highwey commission umder the
suthority of the Federal Relief iot of 1982, Ch. 97, Beo. 267, Cols
Stste. Anno, 1986

All privete and quasi-publie corporstions shall pey their employees
each 15 days in eash, or ohecks coanvértible into cash on demand at
thedr full fece value. Chs 97, See. 200.

The lessee of a c0al mine, if he fails to meet the gemi-monthly
payroll, shall exeoute a bond of $1000 for eesh 10 employees,
oonditiond on prompt payment of the workers., Chs 110, Seo. 165.

Coal miners shall be peid for their work secording %o weight
ascertained by weighing the conl in the receptacle in whibh it ig
taken from the mine, prior to sereening, st the agreed price per
2000 1b. tom, but ocal mined from pitching veins shall be paid for,
in the sbsence of an ggreement, upon a yardage basis. Chs 110, Seo. 102.

Conneotiout

Commissioner of labor end fastory imspection or director of minimum
wage division whioh may be set up in the departuent of labor may establish
minimum wages for women snd minors. Sees. 9100-928e, 1981-35 Supp.
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State rond and bridge laborers shall be paid the prevailing wage
rate in thelr locality. Seec. 96Bo. Fublie works laborers shall
regeive & wage eoual to the wage paid for similer work intthe town
where the work ie performed. &Sec. 646d, 1987 Supp.

A1) employees siell be paid weekly, Vischarged employees shall be
paid not leter then the business day next succeeding the date of dis~
oharges an employee leaving voluntarily shall be paid on the following
regular pay day. Seo. 16060, Supp. 1986

Delewsre

Contreete for public works shall contain the minimum wage rates o
be paid leborers and meghanics therson. Ghe 90, See. 5680, Rev. Code
1986,

The Labor Commission of Delwware has supervision of the enforcemont
of statutory regulaticns eongerning femele employe-s and child labor.
Rev. Code 1986 Sco. 5692 et seq,.

Pistriot of Columbia

¥inimum wage law validated by VWest Coagt lotel Co. veParrish,
800 V.5, 379, re women and minors.

Publie works contracts in excess of §$2,000 must provide wages for
laborers not lees than the preveiling rate, as determined by Seoretery
of labor., Title 20, ohe 1, seo, 66b, Supp. I, 1929-1938, as amended
by Publie det No, 408, 74th Congress.

Pailure of street reilway ccmpany to pey monthly the ssleries of
speoiel policemen stuticned at oopssings by the Commissioners of
D.Gs shell be punishable by fines, Title 20, Ok, 3, Fert 1, Beo. 461,
Code 1920,

Florida

rublio works contraots in exeess of $6,000 shall eontain a provision
thet laborers be paid the provailing wages. 1lst Div. Title VI, Che VI,
Arbe 5, Seo. 1366 (5) Supp. 1936, 1933, ce. 16300-16301.

If issuer of eheoke in payment for lebor redesmable in goods or

- merchendise faile to pey seme in ourrent U,8. money on demend * thirty
deys after issuance, full face value of suoh oheoks with legal interest
and 10% attorney's fee may be colleoted by suit. 1087, o. 18004.

Georgia.

Wages twiece monthly, exeept farming, sawnill, or turpentine indus~
trics, and employecs on monthly or annual selaries. QCode 1983 6§-102.



Idaho

411 public works contraots shall oomtain & provision thst the contre
sotor will pay the prevailing wages. Ch. 140, L, 1935.

Wages eurned nmust be puid immediately upon discharge. Title 44,
Che 8, Seo. 44~808, Anno. Cpde 1952. No employer shall require an
employee to oontract relstive to the menner or place of expenditure
of bis wages. fitle “. Che 6, Sec. 43~602.

Illinois

Department of labor shell meke rules and rggulations for the
seleotion of a wage board, to investigate the eonditions and wages
in esoh ocoupation where females are employed, end the Boerd shall
detormine what o minimum failr wage for women is in esoh instance. OCh,
48, Scos. 198-216,

Corporations must pay the full wage on pay days (semi-montily), but
way make deduetion for insuran¢s, or similar relief. Oh. 48, Seds.
82 & 56, State bar Stats. 1987, Tmployers must post list of pay days.
Che 48, Seo. 39.

Payment by time oheogk, store arder, or similsr evidenece of indebt-
edness, iz unlawful unless redeemsble on demand for faoce value, in

lawful money. Gh, 48, Seg. 38, Ill. State Dar Stats. 1987.

Payment at termination of employment shall be not leter then next
regular pay day if the employse quits, or witiin 5 deys if
diseharged or laid off. in the event of & strike, weges eamed sball
be paid st the next regular pay day following such strike, or if less
than § days remain between sueh strike and pay day, them payment must
be made not later then 6 deys sfber such strike, Ch, 48, Seoc. 58h,

indiena

fublie works contractors shell pay laborers s wage not less than
the prevailing soale for sueh work inthe loeality, nor shall such wages
exceed the prewailing rate. Ch, 519, L. 1938,

Yey deays twige monthly, lawful money. Zmployees voluntarily
leaving enployment shall be paid on the next rggular pay day, Title
40, Ohs 1, See, 40-101, Burns' Stats. 1938. CExeupts fermers snd those
engaged in agrioultural end hortisultural pursuits. See. 40-103.

Min end ousrrying, and iron, steel, lumber, stabves, heading,
barrel, briok, tile, machinery, agricultural or mechanioal implement, or
morelandise manufaoturing companies shall pey wages once weekly, Af
daranded, um'-w. and shall file bond to insure same. Ses., 40e
104, 40-11§, Burns Stats. 1933,
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Unlawful for employsr to issue any errd, cheek or other paper which
ie not commercial paper paysble at & fixed tine, in & bank in the state
et full value, in lawful money, with 8% interest, or by bank cheok
in payment of wages. 7Title 40, Ch. 1, Bec. 40-106. ,nd no employer
nemed in 40-104 shall sell goods to employecs at e higher price than
such employer sclls sush goods to others for essh. Sse. 40-107.

Fo fine shall be sssessed sguinst an employee, and any change in
wages sust be announoed to the effected employoes 24 hours prior to the
changes GSee. 40~116. No employer named in 40104 shall proocure his
employecs Lo contract to waive their right to payment of wages onoe
every two weeks, in lawful money. See 40-117,

o rallroad shall teke any portion of the emvloyees' wages for the
meintenasoce of any hospital, library, eto.,wwithout the written oconsent
of eaoh employee. Title 10, Ch. 89, Seo. 10-891%. Final payment to a
publi: works eontractor shall be withheld until he hag paid all wage
elaing. Title B3, Oh., 2, See. 53-201, Burns Stats. 1983.

lown

Wages of railway amployess must be paid at least semi-nonthly.
Seo. 7990, Gode 1985, Wages of coa) nine employees must be paid in
money seziemonthly. Sed. 1322.

dansas

Fublio works leborers shall receive the prevailing rate of wages
wiieh is psid to the greater number of workmem in the loeulity performing
the smme type of work. Ch. 44, art, 2, See. “"301. gen. Btats. 1986.

Women shell not be employed at wages thet are inedeguete or sre
detrimental to their he«lth and welfare. The (omrmissioner of lsbor and
induetry shell issue minimun wage orders effeotive sixty days there-
after in any occupation in which women, minors, learners and apprentices
are emvloyed, after investigation, notice, hesring, OUrders may sct
differsnt standards on a locality basis, and posting of orders by
affected employers is recuired. Ch. 44, Seos. 44-640, 689, €50, gen.
ftats. 1828.

Opinion of Assistent Attorney Gencrel Meroh 14, 1985, Esnses minimum
wage law, inwvelidated in Topeks leundry V., Court of Industrial Relations,
119 Ken. 12, 237 Pac. 1041, is declared to be in effect.

All corpeorations, exocecpt state and munieipal, shall pay their
employ:es twice monthly. When sorip, ete., is given for merchandige in
lieu of wages, at the option of the holder it must be paysble on demand
in lawful mmq. unléss the duc date shall be plaianly stated thereon,
whioh siell be not wore than 16 duys ufter date., Sees. 46-801,800.
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An employes of g corporation leaving his employment voluntarily
or begause of digoharge therefrom shall Le paid within 10 days of the
terninetion of suoch employment. Che 44, Art. 8, See. 44-307.

Deduction of wages for time spent in voling shall be a misdemeanor.
Che 26, 4rt. 4, Seo. 25-418, Corporations shall be lisble %o the
employees of their contractors. Sece. 44-808, Public works eontrsstor
shall give bond for wege payments in li€u of a mecianie's lien.
Beo. GE8~410.

¥o coanl mine employer employing at Quantity rates shall pass the
output of eoal mined over eny device which say detract from its value
before it is weighed and oredit«d to the exployses. &eo. 44~306.

Kentueky

The Commissioner of Industrial Belatiuons, efter hearings on the
report of wage boards appointed by the Governor, shall establish
winimum fair wage rates for wonen snd minors in any oecupation. The
employnent of women and minors st a wage which is both less then the
fair and reasonable value of the service remder:d, nad less than sul~
fusient to mest the minimun cost of living necessary for health, is
unlawful. Ch. (H. 368), L. 1988, Reg. Session,

Where 10 m" mor: persons sre employed in minas they siall be paid.
twice monthly. OCh. 88, Sea. 2788rel, Carroll's Statutes, 1986.

if oheoxs, serip, <teo., are isgued in psyment of wages they must
be redesmsble in cash at their fece welue st lesst once s month on &
regular peyday, but firme employing less than 20 persons ere exe:pt
from sush aet. Ch. 132a, Seo. 4758b~], Carrcll's Gtats. 1986

Employess of corporations shall be peid twioce momthly, and an
employee absent on paydey shell be paid sny time thersafter upon 6
days dewsnd, and any employee whe voluntarily leaves or is disocnarged
from enployment shall be puid st any time after § days deuand. lo
oorporation shall secure exemption from the ebove provisions by a
oontract with ite ewployees, or by sny other means. Ch. 32, fec. §76a-l,
Carroli's Stets. 1986,

Wage eaurners in faotories, mills or workshops, or employed by
sorporstions, must be paid inm lewful money. Kentueky constitution
Seo. 244

iouisisns

The Legisiature shall pass no lew fixing the price of menual lsbor,
but say, through a oocumission or otherwise, esteblish minimum weges for
end regulate the hours und working conditione of women and girls, except
for those enguged in ferm or domestiec work. Constitution srt. 4 See. 7.



108

Before highway work is begun a schedule showing the minimum weses
end the maximum hours shall be submitted far approval to the Kighway
Com ission and ngineer. Ch. &4, feo. 3, L. 1988, Fourth sp. sess,

Corporations, oil end mining companies, or persons engeged in menue
feoturing of any kind, employing 10 or more persons, and every publie
service corporation #hall pay wages im full cnee every 2 wmh:t or twiee
esch calentaw month. Title XXXIV, Ch. 8, Ses. 45588, Bart's Gen. Stats.

1832. 1918 jso0%. 258,

Discharged leborers shall be paid within 24 hours. jet 1936,
lo. 1838, Finee shall not be assessed agsinot salaries. JHee. 4568, ibid.
Employers paying wages in cheaks or tokens redeemable in merchendise
wust redecm on demand st fuoe value in legal money. GSec. 4885, Ibid.
(1908 sot 228; 1924 ot 210).

4 pubiie works ocontractor shall not be paid until he has psid his
laborers, or given seourity for their peyment. Title XLI, Ch. 1B, Seo.
$103, Dart's den. Stats. 1982, Laws 1918 iet 266. Publie works
eontractors shall give a bLond conditioned on the payment of wages to the
laborers. GLes. 5128,

The employment of a person with intent to defraud is, if the wsges
are not prnid when due, & wisdemesnore .ot Lo. 208, L. 1936.

Waree shall not be sdvanced to employees at a greater intersst
rate than 8%, Tisle XiXIV, Ch. 10, Sec. 4357,

 Employeces may not be required %o forfeit wages upon discharge or
ouitting, 1914 so% 62.

Haine

Fublic works laborers shall receive s daily wage not less than the
preveiling wate peid by the state for similar work done by the state
highway commission. Ch. 288, L, 1933,

Hanufeoturing, meolaniosl, mining, quarrying, etec., industries shall
pay their employees weekly, the weges evrned to within 8 days of the pay
day, Hmployees terminsting esploysent shali be paid in full on the
following pay duy, and wages earned by discharged employe s shall be
pryable on demand., S£tate, county, e¢ity and town employecs shall be
paid likewise. Log eutters, haulers, drivers, and employees of coe
operative corporations in which they are stockholders are excepted.

4 true and seoessible record of periods worked, paynents end the dates
thereof shall be kept. Ch. 58, Seo. 39, Rev. Jtats. 1930, cs amended
by Chs. 111, 147, L, 1986, and Ch. 193, L, 19&‘?.
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Faiiroads contraoting for rosd building shall require contractors
to give seourity for payment of laborers, and shall be liable for the
wages if the laborers notify the reilroad within 20 days after complet-
ion that they have not been paid. Ch. 63, BSeo. 47, Rev. State. 1930,

4o person shall be recuired to work in any faetory, work shop,
menufaoturing, meohanieal or mercantile establishment without monetary
compensation as & condition of employment, or to make any sgreement to
return a part of his oompensation to the employer, except in repayment
of &« loan, 7 in payment of sick bemefits, insurance, rent, light,
water, or merchandise. UCh. 54, Beo. 404, Rev. Statas. 1930, as amended
by Che 155, L. 1986.

Textile companies operating on s piece-rate busis shall place piek
clocks on esch loom in operation, and the weavers shall be paid sccording
to the picks registered on said olocks. OGeng-looms, and the wesving of
sarpets or elastic webbing are exoepted. Ch. 188, L. 1937.

Mgryland

Corporations shall pay their employees in lawful money twice a
monthe 4rte. 28, See. 151, inno. Code 1924. Mine employees shall be
paid in lawful money twice a momth., 4irt. 89, Sec. 160, ibid.

It shall be unlawful for any bank or trust eompany in sllegany
sounty to make any service charge for exchange or for cashing any wage
eheek or pay to the payee of such check mny sum less than the full
fece value, when suoh sheck is marked “wage oheck”, or other phrase
identifying it as given for wages. The employer must stamp or mark
esoh cheok, given fof weges, in the sbove manner. Ch. 540, L. 1987,

It shall be unlawful for any railread to withhold wages for the
benefit of any relief assooiation. .irt 28, See. 262, smno. Code of 1924.

¥ines, manufactories, eleotrio and street railways, telegraph,
telephone, and express companies, shall pay employees in lawful money
twice mout™'v, on paydays not more than 16, or less than 14 days
aparts Arte. 27, See. 6532, ibid.

Massechusetts

The Hinimum Gage Commission in the Department of lLabor and Induse
tries shall, upon the recom:endstion of the wage board sppointed by it,
esteblish mininum fair wege retes in any ocoupation where females and
minors are smployed, where the Comuission finds the wages paid are less
than the fair snd reasonable value of the services remdered end less
then sufficient to meet the minimum ocost of living necessary for health.
Che 151, Gen. Laws 1988, as amended by Ch, 220, L. 1988; See. 1, Ch. 508,
L. 1934; Ch. 267, L. 19356; Chs. 178, 480, L. 1986; Ch. 401, L. 1987.
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Publiec works laborers shall be paid no less than the wage rate for
such work a8 detoruined by the commissioner of labor end industries.
Ohe M'. Sea. 26, Gen. Laws 1'82; anended ‘y ohe “Ql. Le 1988, The
minimum ware for temporary laborers for metropolitan districts shall be
not less than thet for psrmenent laberers. Ch. 92, Seo. 64.

The interstate compaot for establishing uniform standards of wuges
is ratified. Onh. 388, L. 1984. 4 comzission shall act under the terms
of the interstate compaet on minimum wage laws, ibid. also ohs 404,

Le 1987.

All employers shall pey esch employee weekly the wages earned to
within 6 days of the payment, if employed for 6 days in « week. or to
within 7 days of payment if employed 7 days s week, or if the employee
has worked less than 6 days such a casusl empldyee shall be puid within
7 days after the terminstion of suoch period; tut employecs leaving their
exploysent shall be paid in full on the following regulsr pay day or if
there is none, on the following Ssturday, snd discharged employees
shall be paid upon their discharge, or in Soston as soon us the laws
recuiring the certification of payrolls have been complied with.
imployees absent omn the regular pey deay shall be paid on demand. Eme
ployeecs of co-operative orgenisetions who are stcekholders are excepted
unless they request weekly payments, es are casual employecs of the
state, eounty, eity or tomn. Hallroads may be exespted from weekly
payments by the public utility department. VYomestiec and agricultural
workers may be paid monthly. &ublieo hospitale sre excepted. OCh, 149,
Ses. 148, Gen. laws 1832, as amended by oh. 101, seo. 1, L, 1832, as
smended by Ch, 380, L. 1985, end Ch. 160, &, 1936

Eanufaeturing businesses employing 100 or more shall pay the
enployees working on the pay day before the end of the working hours.
Che 140, See. 151, Gen. Laws 1982,

Ko deduetion for tardiness shell be made fros the wages of
employees in feetories, workshops, manufsotories, meshaniea),or
meroantile esteblishuments, or of mechaniss, workmen or laborers,
in excess of the proportionate wage which would have been earned during
the lost taws.Ohe 1“. Se0. 1“. Gen. laws 1982.

No system for grading wesving work shall lessen s weaver's wages
except for imperfeotions in his own work, snd the fmperfeotions must be
post:tod out before a fine may be imposed. Oh. 149, See. 158, Gen. Laws
1952,

No deduction shall be made frowu the pay of women and children paid
by the hour or dey in manufaeturing or mechaniocsnl establishuents while
seohinery 1s stopped unless they zay leave the mill while the meohinery &s
being repaired. Ch. 149, Seo. 158, Gen. laws 1932.

Anyone sllowing s womsn or minor to work in any factory, workshep,
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manufeoturing, mechenieal or mercantile establisiment without monetary
eompenention shall be guilty of a misdemeanor. Ch. 140, Seo. 188a,
Gen. laws 1982,

tmployers in manufsoturing establishments who recuire s notice of
intention of quitting under forfeiture of a part of the wages shall be
liable to s like forfeiture for dissharge without similer notice. Ch.
1‘“. He0. 15’3 Gane Laws 18382,

“ublic works laborers shall be protected by bLond conditioned upon
peyment of labor. OCh. 4P, See. 29, Uen. lLaws 1982,

Feotory and workshop employees who are paild by the piece shall be
given a ticket stating the basis of remunerstin, or a statement shall be
posted showing the pay earned by an employee within 48 hours after he
hes finished Bhe piece. Ch. 149, Sec. 1674, as added by Ch. 268, L. 1983.

Textile factories operating the looms on a pleoce rate basis shall
place piek clooks on each loom, exsept gang looms in operation on work
othey than earpet weaving or elastic web weaving, and the weavers shall
be peid esocording to the number of pieoks registered on the clock.

Che 149, Ses., 1856, Gen. lLaws 1932, ae smended by oh. 365, Laws, 1986.

Hat-cheok and oigarette girls shall not have to pay over tipe
unless the licensee displays a sign stating the percentage of the tips
which *;M enployee may retain. COh, 149, Seo. 15694, as added by Ch., 342,
L. 1987,

lﬂiohig;m .

Wage payments twioe monthly, except employers of furm labor, domestic
labor, and employecs of the state or its subdivision. Upon termination
of employrent, within 5 days; if discharged, or if absent on regular
pay day, paymemt forthwith as soon a8 amount due can be determined,
using vtmost diligence. Jeyment in lawful U.S. money, or in paper
redeemnble in such without dissount. Employers may deduct for ine
debtedness or liability owed by employee to employer. rates
or assessments becoming due to any hospitsl assceiation or to any rellef,
savings, ¢ other department or assooistion maintained by the employer
for the benefit of employecs. Ch, 18, Seo. 8499, Compiled Laws 1920,

“o employer of msle and female workers shall disoriminate in wages
between the sexes on the basis of sex. Che. 15}, Sec. 8407, Comp. Laws
1929,

Employees mpgy voluntarily recucst or oonsent to reosive serip in
lieu of momey, Ch. 151, Ses, 8611, Comp. Laws 1820,
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Hinnesote

The Industrial “ommission shall heve the power end duty to set
minimum wages for women in eaeh ococupetion where femsles are employed.
Mgson's Minn. Stats. 1986 Supp. Ch. 285, See. 4214; as amended by Ch.
79, Lo 1087, H¥inimum wige lew declared valie by itty. Gen. Opinion
April 16, 1987.

Specifications for all eounty publie work shall contain s proe
vigion that laborers employed therein shall be paid a wage equal to that
recuired to be paid by contrsctors doing sork for sueh city, if such
ity has iu Joree en ordinenee providing e scale of wagee. Ch. 7,

Seo. 6485-15, Supp. 1986.

Whenever any group of employers of labor, residing or opersting in
this state, have, by written agreement between themselves, agreed upon
certain minimum wages to be praid to their employecs, hours of labor,

or other eonditions of employment, and such agreement is wilfully
violated, then, in that event, any one or more such employers, parties
to the agreement, may, by an appropriate soction inm e distrioct court,
make application for e restrsining order, and/or temporary injunetion,
and/or permenent injunetion, egainst the party or parties so vielating
sald agreement, to restrein the violation thereof as to the said
sonditions. The provigions of Laws 1983 oh. 416, Seos. 4260«1, %o
4260-16, inti-injunotion laws, shall not apply to actions or proceedings
to whioch this act applies. Oh. 28, Seoc. 4260-23, Supp. 1956,

Ko employer other than a publie service o orporation shall issue any
non-negotianble time chedk or order in payment of wages. Ch. 28, Secs
‘1“' hlm'l Gyat, 1927,

All persons employing laborers omn transitory work, or work recuiring
the employee to change his abode shall pay wages at intervals of not
more tham 16 deys. Oh. 23, See. 4140-1, bupp. 1936, Termination #f
suoh work requires psyment within 24 hours. See. 4140-2,

¥ississippi

imployers shall not discount trade oheecks issued in payment of wages
Trade checks shall be rodesmable at face value. Che 110, Secs. 4656-7,
Code 1930,

Manufaeturing establishuents employing 60 or more, and those employ-
ing publie labor, and pablie serviee o orporations, shall pay wages every
two weeks, or twice monthly, or on second end fourth Seturday, up %o 10
days prior to payment, but in case of publiec servise corporations, up %o
16 dsys prior. Ch. 110, Bec. 4664, Code 1930.
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¥issouri

dine, stone and granite operators skall pay wuges once every 18
duys in lawful monay, eoroept that coal mine operators may withhold 8
days' pay. Seo. 18620, Hev. Stats. 1929. HRailroad employees shall be
paid onee in every 30 days in lawful money, and at no pay day shall
more than 10 days pay be withheld. BSec. 13215, 13218

Employeee of all msnufasetories, including plate glass, shall be
puid onew in every 15 days in lewful womey, snd et no psy day shall there
be withheld any sum to exceed § days pay. Seec. 13214.

411 eorporstions employing mechanies, laborers, or other servants,
shall pay wages a8 often as semi-monthly. Seo. 4608. Uischarged
enpioyees =hall be peid earned wages within 7 days sufter discharge.
fees. 4810,

Deduotion of wages for time spent in voting shall be a misdemesnor.
See. 10477, b

Hontuna

Publio worke laborers shall receive the prevailing rate of pay st
the ocunty seat of the ocounty where the work is bdeing performed. Sea.
5043.1, Rev. Code 1936,

411 employers of lebor, except sgricultural, shall pay their employees
every 15 days in oash, or ochecks so convertible. ibsent employees
shall be paild at any time thercafter. 4 disoharged employee shall be
paid imsediately upon demand. $ees. 3084, 3086, Rev. Code 19885.

Withholding wages to obtain g discount shall be a misdemeanor.
Sec. 11408, :

Bebrasks

Lews may be ensoted seouring to femsle and minor employees a
minimum wage. Constitution irt X¥, Seo. 8.

Every railrosd suthoriged to do busincss in this state siall pay
its empley~es twiee monthly. iny employee absent on paydey may demand

i:;e wages st the next regulsr pay dey. Eec. T4~574, Complled State.
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Hevada

The minimum wage for all femsles employed by any pereon, fimm,
sescciati-n, or corporstinon shall be §8 a day of 8 hours, or §18 a week
of 6 dsys or 48 hours, and those femeles working less them the reguler
number of hours shall e paid not less than the minimum wage, except
that feunle employees, by stipulation with employers that this seetion
shall not apply during & S-month probetionsry peried, may receive less
then the minimum wage, but the employer must give a written ocesrtifieste
of such,and the employee shall never have to serve another such period
in any business. Lech female employee shall be paid in lawful money
at lesst twice u month, and no contraoctugl stipulsetion betwecsn employer
and exployes for board, room or elething shell be for more than 40%
of such wa;es due the employee, and the value of sueh necessities shall
be corputed at 8 lesser rate than the wages. Where the employee
reports for work et the regular time, end there is no work, employee
shall receive 1/2 e dey's wage, unless the employer notifies the employee
8 heurs before work begins. Seec. 8, Ch. 20, L, 1987.

This act does not apply to the state, or sny oity or town therein, er
to it or their femsle employees, or to any femele esployees in domestie
service. Beoc. €, Ch. 207, by 1087.

Ungkilled publie laborers shall not receive less than §6 for
ench € hour dey or § .'3 per houre This is appliceble to males over
18, Che 7, Lo 19365,

Skilled publio works laberers shall receive not less tham the pre=-
veiling rate of wages for similar work in the locality where the work ie
perforned. Ch, 189, L, 1987. All wages semi-monthly. See. 2775,

Compe Laws, l’”. a8 smendeod by Che 8, L. 1987,

Baployers issulng time oheoks for labor performed shall not discount
moh oheois. Sesc. 10469, Comp, lews 1920, Interest at 7 por year
slall be aliowed on due unpanid wages, after demsnd. Seec. 4322. Wages
in oash, or paper so econvertible, Ceoc. 2788,

2 ti:gitul and savings dues may be retained from wages by employer.
ets 2 .

Discharged employees shall be paid within § days and employess
guitting shall be paid witiin 24 hours after demend, under penalty. Seo.
2776, Dissharged employe:s shall be psid at the time of discharge in
full and in lawful money or its equivalent, under pemalty. Ses. 2785.
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Now Hampshire

The labor eommissioner shall investigste the wages of women and
minors employed in any ocosupation, and shell, if he considers a wage %o
be oppres:ive, appoint s wage board, to report on the estsilishuent of
minimus fair wege rates for puoh women and minors. Lhe board's report
shall be spproved or dingpm«l by the lsbor commissiomer within 10
days after the hearinge 4f approfed, the commissionsr shall meke o
directory order which may then be mede mandatory. Ch. 87, L. 1938,

The unpaid wages of a discharged employee shall beoone due
immediately on demsnd by the employee, and shall ve paid within 72
hours of the demand, exsept where the diseharged employee is working
in other then the prineipsl plsoe of business, in whieh osse he shall
be peid on the next regular payroll dete. When an employee (not heving
s written contract for s definite period) cuits, the wuges earned shall
be due and peysble not later tham the next reguler pay day. If work is
suspended due %o an industrial dispute, the weges earned end unpald
et the time of the suspension shall become due and payable st the next
reguler pay <8y insluding, without reductiom, «ll smounts due a2ll
persons whose work has been suspended due to the dispute, together with
gny deposit held by the employer for the faithful performence of the duties
of the employment. OCh. 176, Fub, Laws 1928, Sec. 28~b; as added by
Che (E.324), L. 1987,

Substantially all industries employing laborers or mechenigs must
pay employees weokly in sesh, but oheoks xay be used if aceceptable to
the employees Ch. 176, Seo. 26, Publie Lews 1826, as amended by Ch.
“. L. 1'35-

New Jereey

The comi issioner of lebor or the direector of the minimum-wage
divieion shall estebligh minimum fair wage rates for women and minors.
Beons 5411135, 34:11-56, Rev. Stets. 1937,

fublie works laborers shell be paid not less then the prevailing
wage rate paid in the losality to & majority of the workers in the
oraft. Contrpots under whioh wage payment is partly from federal funds
are exoepted. CSeos. 34:110-1, 34:10.2,

An employer engajged in manufseturing, recuiring from employees,
under forfeiture of a part of the weges earned, a notice of intention %o
cuit, shall be liable t0 a like forfeiture, for discharge without similar
notioe, except in cese of genersl suspension of business or whers the
employee's misoonduct or inoompetenoy warrents the discharge. Sees.
34:11-27, Ci:ll-28.
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wages inm money, or s0 redeemables $4:11-17. HNo recuirement that
employse eontribute %o any rclief fund. BSec. 3411128, Hallrosd
eompsnies shall pay wages twice monthly. GSee. 54:111«2., gGencrally,
wegos every two weeks in lawful money. B84:11-4.

Beow lexleo

Evéry contract in excess of §2,000 to whioh the state is s party
for publie works shell provide a rete of wages scuesl to the prevailing
rate for work of a like charanoter in the lecality and such wages shall
be puid onoe & week. Ch. 179, L. 1987. OUrdinarily, wages peid twice-
monthly. OCh, 32, Sec. 52808, Stats. 19283 Ch. 109, Seec. 2, L. 1887,

4 diseharged employes shwll be paid withim 5 daye afier demend
when wages are « definite amount; im all other ozses, payment shsll be
mude within 10 days sfter demand. Ch. 109, Ses. 4, L. 1687. @nployees
voluntarily cultting shall be paid at the next regular puy duy. OChe
100, Secs ®; L. 1987, Fayment of mine employees in sorip unless
rede-mable in money is unlewful. Oh. 88, Hse. 88-614, Laws 1929, (Stats.)

How Tork

The Industrial Comsiission wnd the Wage board fix mininum we es pay=
able te women and minore, in smounts suffieient for sdecuete zmaintenance
and proteotion of their heslth) domestio and agrieultural employscs
excepted. Ninimum wage may vary according to oecupation, loeslity,
snd experience. Lewe 1987, Art 19, Ch. 278.

sdvertised specifications for public works comntrsots shall state
winimum weges to be paid, ss determin-d by the Industrial Commissioner,
end all coatraotors must pey winimume. Che 52, Sesc. 220-d, 1931386 supp.
Rete paid to employses of contraetor must be not less than prevailing
rate of wagos. Che 32, Sec. 220, aﬁh‘ll" Consol, Lews 1930, as amended
in 1988 Supp.

Zmployees are allowsd 2 hours to vote on election dey; employers
mey not deduct from their wsges for time so spent. Ck. 16, Sec. 200,
Cahill's Censol. Laws 1930.

Hages must be pald in oush, or good cheoks. OChk. 32, Sec. 198
ibid, ss umended by 1981~19886 Supp.

Horth Carolins
Belirond employees puid semi-monthly in eush, or good cheeks.

Issuvanee of nun-transferable sorip shall be s misdemeanor. Che 108, art.
8, Beoc. 6B5E, and gho B2, Arte. 41, Seo. 4479, Uode 1988,
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North Dakots

The Commissioner of jgrieulture smd labor is suthorized to esdoertain
and dedlsre standards of minimum wages for women in any occupstion in
the state, what wages are sdeguate to supply the necessary cost of
living snd %o maintein them in good health., Comp. laws K.D, 1918-1926,
a8 smended by Seesion Laws 1935, Ch, 162, Sec. 206b2(c). The Board of
sdminishration shall fix maxisum hours and mininum wages for minors.
Sees 141222, Suppl. 1913-25.

Where the oompensation for rosdwork for any town or oounty hae not
been fixed the rate shall de §2 per day for esch men. Ses 2015 Comp.
Laws 1918.

¥ublie works sontractors must glve a bond conditioned thst all
elaims for labor be paid. Seoc. €832, Uomp. Laws 1913, as amended by
Uhe 100. Le 19'31; Ohe 81. Lo 1”3; and Ghe 1&0, Le 1037,

Ko domestio life insurance oompany shall pay any salary of over
$6,000 per year unless the directors suthorisze such payment. GSeo. 4886e,
Comp. lLaws 1913.

Railroed employess payable semi-monthly. Upon disohurge, payable at
once. Sea. 4502al, Supp. 1913-26.

Ohio

industrial Kage Commission shall eoreste wa:e boerds to investigste
and deternine minimun wage rates for females and minors in all ocoupations.
Part First, Title 111, Div. I, Chs la, Sec. 154-4864, FPage's ann.
Code 8:9‘%. 1926+19356. Lew upheld in Welker v. Chapmen, DO Ohio, 17 F.
ﬂﬁpp. .

Fublie works contraote shall pay prevalling rate, unless depurtment
of induntrial relations has fixed such retes. FPert First, Title I,
ah.ll. Seos., 17-4, 17«6, ibid., «® smended by 5. 294, L. 1985, and S. 64,
L. 1087,

All employers of b or more regular employe:s shall pey them the
wages eamed twice monthly. Fart Fourth, Title I, Ch. 10, See. 12048-2,
ivid. In money, seo. 12045, ibid.
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Oklaboms

Industrial Welfare Commission may fix minimum wages for women and
ninors, execepting agrieulture, hortisculture, dairy, or stoock raising
pursuits. Ch. B2, irt. 1, L. 1986487, 5. 390, (The statute also
includes men, but this provision declered unconstitutional for want
of so indicating same in title. .;ssoo. Industries of Ikla. v.
Industrial Yelfare Commission, Yo« 95,775.)

Fmployess mining eoal, ore, or other minerais, gquarrying stone,
menufeeturing, ete., shall be paid twice monthly in cash, or paper
s0 redesmable. Che B2, irt. 4, Seos. 10876, 10876, Stats. 1981,
Coal minors employing nore then 8 must give bond for weges. Che B8,
—,':‘.ﬁo 1' L'. 1’”

Oregon

the Zlite Welfare Comnission may fix minimum wazes for women
and ehildren in any cacupation. Title 49, Seo. 49-308(0) Supp., 1086.

in 81l gounties of 100,000 or more sll public works contracts shall
inolude & oovenant by the sontrsotor to pey not less than the prevailing
reto of wages s of the dete of his bid in suoh county. Ch. 200, L.
1987,

411 employess shall be puid at least onoe monthly, in eash or checks,
etoe,that must be negotiasble and paysble without discount in cush om
demand, but the empleoyee may ngree to sooept s negotisble instruuent,
payeble at some fubure dete, with intercat, See. 49-8601,2, Code 1980.

4 digoharged employee shall be peid immediately. in employee,
huving no employment contract for s definite period, wvoluntarily leaving,
shall be paid immediately sfter he hes given 8 days notice to his
smployer, and in cuse 20 motice wae given the wages are due end payadble
3 days after he has oult, snd the employer must meil the employer his
wages 1f the employee has reduested it; where employer ocan psy, but
refuses to do 80, the wages will run for 30 deys from the date paynble.
Wihere tiere is a dispute over the wages, the employer may pay all wages
he believes due and let the employee pursuve his rem:dy st low. 3Seo.
49504, Supp. 1986, as smended by Ch, 92, L, 1987,

Employers may, under lawful contract, retmin part of the wsges
of an employee for the purpose of affording the employee insurance, or
siek, hospital, or similer relief. Title 49, 8e¢0. 40-513, Supp. 1935,
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Penngylvanis

The Seoretury of Labor and Industry and 'the wage boards shall
investigete, asoertsin end determine the minimum fair wages for any
service or olass of service performed by femsles or minors. ot lo.
248, L. 1987,

Fubi iec works contracts shall eomain the minimum wege whieh msy be
paid to loborers. Title 71, Sec. 202, Purdon‘s State. anne. Gmulamgn
snnusl Pooket Part 1986, Bond reocuired. iset 396, Seo. 317, L. 1987

Unless otherwise stipulated in the oontraet of hiring, employe:s,
save those receiving an annusl selury, shal!l be pnid at lesst semi-
monthly. Title 43, Ch. 8, Zees. 251, 2585, Purdon's Stats. inno. Pere.
Bd. 1981. i employer who recuired from employses under penalty
of forfeitur of part of wages earned, s notice of intention teo leave,
shall be lizble to pey sn ecusl sum if he discharges, without sinilar
notice, a person in his employ, except for inespacity or misconduect, or
in oase of a genoral suspenaion of work or strike, Title 43, Ch. 8,
Bec. £91.

eorpc«ntmm. mutuﬂwlag; estsblighvents and collieries shall
rotain fron «n employes's wages, on his written order, any contribution
by him for the support of any ehidritable institution. Title 43, Ch. 8,
3@#1 391@

#iners employed to mine bituminous eonl ghall receive full and
exaot wages whether the coal is in nut or lump forme. In determining
wages 80 pounds shall be 1 bushel, and 2000 pounds net 1 ton. Oars in
bituninous mines where conl 1s mined by wessurement shall be branded,
and of uniform oapsoity, snd the miners may alse have s checkwelighmen
who shall be paild frou deductions from thelr wages. ot No. 21, 1.
1987, as asmended by Aokt 463, L, 1937,

Rhode Islend

Kinlmum wege eomuissioner shall fix wages for women end ninors,
exoept those in domestic or agricultursl work. Ch. 2288, L. 1086,

Wages, generally, payuble weekly, to within 9 days of payment.
Secs S558, Gons Laws 1923, as mmn’»y Che 1768, L. 1981.

Efmployers recuiring s notiee of intention to leave under s fore
feiture of wages shal} puy @ like forfeiture if they discharge employes
without similar notice, e cept for incapseity, miseondust, or a general
or partial suspension of labor. Che 85, Beo. 88, Gen. laws 1928, edded
by she 1282, L. 18528,
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Textile feotory employess shell post in any room where employsos
work by the job the rates of pay for work; and, in mills operating locme
on & piece-rate basis, sbell place piock clocks on esch loon, und
payrent shall be sccording to the pioks registered on seid olocks. Gange
locms, end the weaving of earpets, elastio webbing, are eoxcepted. Che
2881, L. 1986,

douth Carolina

4t disoharge unpaid weges beoosme due lmmediately, and shall be
paid within 48 hours under penalty of eontinusnoe of the wepes, but if
the euployee or his agent fails $o ocall ot the regular plece of payuent
within 7 days after making written demand penalties are forfeited.

o employer in sny textile or memufacturing indusiry preducing,
dyeing, processing, or manufeeturing eloth or yarns or products therefrom,
who rents houses to the employees, shell spply in payment of rent
arrears occasioned by causes beyong an employee's oontrol s sum in
excess of 50% of the employe:'s weekly eernings in sny one week. jot
No. 1288, iets. 1038.

Unless provided otherwise by speeial eontrsct, employers of
plantacion or other laborers by the day, week, month or year, shall pay
wages in lawful money. ©Sec. 7082, Code 1952,

ages, generally, payeble in money, or paper so redesmsble, Gec.
7084, Code 1932, as amended by 40t Hoe. 735, Aots 1932,

Textile industries shell pay employees on the regular pay day,
during working hours, once eaoh week. OSecs. 131§, 1817, Code 1982.
Railroad companies shall pay semienmenthly, exeept railrosds with less
than 86 miles of treck in the state. &Sec. 1717.

do eleotrical utility shall recuire employes to permi® pay
deductions as puyment on sedurities of the wtility. aect 671, Lcte. 1932,

South Daketa

No woman or girl over 14 shall be employed in sny factory, work
shop, meohenical or mercsntile establishment, leundry, hotel, restasurant,
or pasking house at less than §12 per week, or s proportionute amount
of periods of less than 1 wesk, the same to be paid in cnsh or by cheok.
Sec, 10022«4, ﬂmt iswp 1929, s smended hy Che 173, L. 1981, Leurnars,
aspprentices, deficient or disabled persons excepted upon special
m‘to Sed. 10023'-0.3-
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Tennessee

: Housing authorities may stipulate in project contraoets that the
oontruotors and subegontraotors comply with minimum wage and meximum
hour recuirements. Ch. 20, Sec. 9, L., 1936, lst speo. sess., as
smended by Ch. 234, “. 1937.

411 wages in private employments earned and unpaid prior to the
lst day of any month shall be payable not later than the 20th day of the
month following, and all wages eerned prior to the sixteenth day of
any month shall be paysble not later than the B6th day of the succeeding
month, Secs. 8718, 6715, Code 1932, BEmployers shall establish regular
paydays and post two notices of suoh. See. 6712. Fayment in money,
Sece 6717. If an employee is absent when wages besome payable, he
shall be paid within a reasonable time safter meking demand. Sec., 6718,

Ko publie works contract shall be let until the eontrastor executes
e bond that he will pay for all lebor and material used by him or any
subeontractor in lewful money. See, 79565, Uode 1982,

Wages paid in sorip or other evidence of indebtedness shall be
redesmable by the employer on demand in lawful money. See. 6710,

Texss

Fublie works laborers shall recoive not less them the general
prevaiiing rate of per diem wage for similar work in the locality, snd
not less than the gensral prevailing rete of per diem wages for legal
holidays and overtime. Title 83, Ch. 8, irt. 5169a, Vernon's ainno.
Civ. Stats, Supp. 1938, and Title 18, Ch. 5, Art. 1580, Vernon's
snnoe Penal Code Supp, 1936, Wages, generally, twiece monthly. Title
u‘ a’n'lr 3\!”.. o.v '. ﬁ". 51”0

Bend resuired of publio works contractors eonditioned upon wage
payment. Title 83, Ch. 4, irt, 5160, Civ. Supp. 1986.

It shall be unlawful to dedust from wages the time the employee
has spent in Vﬂh‘u Title 6, Che ‘, Arte 209, Penal Code 1925,

fage payment must be in lawful money. H. 19, L, 1987.
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Utah

the industirial Commission shall fix the minimum wage for females
end minors in each business or ccsupation when deemed to be needed.
Che 88, Sees 10, L, 1938, Fublie works lsborers shall be paid not less
then prevailing wage, msintensneoe work excepted. Ch, 39, See. l.

Discharged employees payable imredistely, and an employee who quits
shall be paid on the mext regular payday. Title 49, Che 9, Sec. 4991,
a"o Stats. 1938.

Poyment twice monthly, except those on yearly salery, which shall
be once a month. Lawful money required, or so convertible. Sec. 8, Ch. @
60, Laws 1937.

Vermont

The highway board shall fix, subjeot to looal eonditions, =
minimum wage per hour for wearious elasses of highwey labor. Ch. 20,
Sec. 4680, Fublic laws 1933,

Corporations shall pay weekly, in money. Dissharged employecs on
duy of disoharge. Ch. 268, Seocs. 6614, 6615, 6618, Pub, laws 1933,

Virginia

Wagee for laborers and mechanios, generally, payable twice a
month, in money. ' See. 1818, 1819, Code 1986.

o employer listed in Secs., 1818, 1819 Bshall sell goods to his
evployees at a higher price than the sase price sharged to other
oustomers. Seo. 1820,

It shall be unlawful for any employer to receive any part of eny
fe: or percentage of wages which his employee may esgree te pay for
euploynent. Sec. 1808. Code 1936,

tashington

The Industrial welfare Commission may after incuiry fix minimum
wages for women and minors. GSeo. 7688, Comp. Stat. 1988.

Corporations or persons engaged in menufacturing, mining, raile
reading, eonstruoting railroads, or any business, shall pay wages in
other than meney, or paper 8o redevmable. Fayment to discharged employees
ot onee. GSeos, 7604, 7605, Comp. State. 1922; asmended Ch. 20, 1 1938
8ps session.
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Fublie works contrectors shall file s bond edbditioned upon the
payseat of all laborars. See. 1159, Comp. Stats. 1922,

west Virpginie

Fublie upmmmt laborers, generally, shall be psid the
prevailing wage. Ch. 95, L. 1936, as mud.d by H.B. 108, L. 1937.

Rpilroad companies shall pay weges earned by employees during the
first 15 deys of the preceding month on the lst day of the month, and
on the 16th of esoh month pay weges exrmed during tha last half of the
preceding monthe Oh. 21, “rte bGé=Sec. 1, anpul Code 1931. Nay
pay more frequently. : :

411 employers, except railroed sompanies, shall pay wagss once
every two weeks, in lawful meney. Ch. 21, irt. 6, &». 3, ffe Code
1931. 28 amended by 8.B. 15, Le 1037,

Employers may issue, on employee’s request, mtm:tsrubh sorip
payable in merohandise in payment of wages. Che 21, irt. B, Sec. 4.
Coereion of employe-s to purchase merchandisge in payment of mu shall
be ¢ misdenesnors Che 21, irvts 6, fee. 6. |

Bischarged employecs shall be peid within 72 hours after tmnt.
under penalty. OChe 21, Art. 6, Seec. 7. v e

#hen wnges in mining, manufsoturing snd other mm&un are
determined by production employees way sppoint eheckweighmen at their
own vuste Che 21, irt. B, Seos 8, and Ch, 28, irs. 2, m. 73. Official
Code 1981.

%iseonsin \
The Industfial Comxissiin shall fix oluu&tiuﬂcu. m xum
general or speoial orders to determine the living wage for women and
minors, whieh shall be peid. See. 104.02 et sed., ohs “q Le 1987

Fublie works leborers shall be paid not lou than prewsiling wage.
Che 103. Seo. W‘“, Stats. 1983.

411 wages semiemonthly, ezcept employees in héapthlc. uniﬁﬂuu.
logzing operatioms, farm or domestio service. Fayment lmat Bp in uncy.
or 8o rodeemsble. Ch. 103, Ses. 105,49, Stuts. 19886. .

Bmployers, engaged in manufsoturing, whe recuire from employees,
under penalty of forefeiture of part of the wages, & notice of intention
to quit, shall be lisble to a like forfeiture if they discharge such
employees, except for incapacity or miseonduet, or in genersl suspension
of operstions, without similsr noties. OCh., 108, See, 108.}?. Stuts. 1986,
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Wyoming

Every person, firm or oorporation emguged im opersating any railroad,
mine, refinery, or work incidentel to gas and oil production, or fastory,
mill or workshop, shall pay its employees twiee monthly; and any
absent employees may receive his wages on demand. Regular pey days must
be established. HEmployer and employse may ecntract for different
pay days but employment shall be not conditioned upon employee entering
into sush oontrect. Oh. ". Seos. 63-114, m. Heve. Stats. 1931,

411 employees emplo in or about any '&‘1,\“” shall be paid
twice Mhlyt Che ”. 28. 2"'17’. R"o ¢, 1981,

Discharged employees shall be paid wages due in lswful money, or by
oheok or draft payadble at a bank, within reasonable time. Sec. 68-126,
Sw. 5t. 1981,



BXOERPTS FROK FEDERAL FAlR LADOE STANDARDS 40T OF 1938

Being Fublio let No. 718, T6thCongress, spproved June 26, 1988.

Sees &« (8) The Congress hareby finds that the existence, in
industries engaged in commerce or im the produstion of goods for come
maroe, of labor conditions detrimental teo the muintesanse of the

winiezum standord of living neceseary for heslth, efficiency, and general
- wellebeing of workers (1) causes commerce and the ehannels end
instrusentelities of commerce to beg useé %0 spresd and porpetuste sueh
lsbor conditions smong the workers of the several States; (2) burden
sommerce snd the free flow of goods in commerss; (8) sonstitutes an
unfair method of competition in commsree; (4) lesds to lubor disputes
burdening s«nd obetrusting comserce and the free flow of goods in
sommeprce; and (5) interferes with the orderly snd fair merketing of
goods in sommevee.

(bl It is hersby d-clared to be the polioy of this iet, through
the sxercise by Vongress of its power to regulate somuerce smong the
soversl states, 1o sorrect and as repidly us practiosdle to ellisinute
the eonditions sbove roferred to in such Industries without substsntially
ourtailing esployment or sarning power.

Se0e ¢« There is hersbty created in the Department of lebor e Wage
and Hour Division which shell be under the direction of wn idministrator
to be known es the sduinletrstor of the ¥sge and Hour Divieion » ¥,

Eegs %y The sduinistretor sbell &8s soon as preoticable sppoint an
industery committes for eush industyy engaged in ocommerce or in the
produstion of goods for cumneree., * It shell inelude o nunber of dise
interveted persons repres:nting the publie, one of whom the .iduinistrator
shall designete ae¢ obairuan, & like number of persons representing
esployees in the industry, snd o like pumber gropresenting employers
in the industrys » ™

Geos 8, {a) Zvery smploysr shell pay %o each of his employees whe
is ongaged in oommerse or in She produstion of goods for ocommerce wages
at the following retes: )

{1) during the first ysar fro: the effective daie, not less than
26 sonte an hour.

(2) during the next eix years from such dete, not less then 80
sentas un hour. : \

(3) after the expiration of seven years from such dute, not less then
40 oents an hour, or the rate (not less than 30 cents an hour) pree
sorited in the spplieable order of the idministrstor issued undep
seotion 8, whichever is lower, snd

(4) ut sny time after the offuotive dete of this seotion, not
less than the rate (not in exvess of 40 cents en hour) presoribed in the
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applicable order of the idmimistrator issued under section 8.

(b) This scotion shall tuke effeot upon the expirstion of one
hundred and twenty days from the date of enastuent of this jet.

Bec. T concerns meximur hours.

Sections 8-11 inciusive desl with mechenies of wage determination,
hearings, sttendance of witnesses, jJudieiel review, end recerds.

Seés 12, hild Lebor provisions

Sess 18 lists exewption frow the sot, ineluding retailimg, sir
serrisrs, sesnen, fishing, egriculture, newspapers, municipel railways,
processing agrieultural commodities, snéd employees oovered by provisions
of Sees 204 of Notor Carrier fot, 1935, as to whom the Interstate
Comnoree Uomnission hee power to esteblish cusiifiestions and meximum
houre.

Sze. 14 concerns lecrners, apprentices, end hendicapped workers.
Seas. 16 & 16, penalties for violation.

Seo. 17, use of injunotion in restraining threatened violatiom,
or prectices deemed to be viclstife of the set.

Geos 18 stipulates that the sot is not to be comtrolling in the
event of sonfliet with other Federsl or State laws selting higher wages
or saorter hours in partioculsr industries.

fecs 19 - provisio:r for sepereability of different parts of the
a0t in case any part is found to be unoomstitutional.
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EXCERPTS FROM DAVIS-BACON 207
Being Aot of Mareh 5, 1951, c. 411, Sea. 1, 48 State. 1484; iugust 30,
1085, o. 825, Sece. 1-7, 49 Stat. 1011-1018; 40 V,.5.0. Sees. 2760~27Ca~6,
entitled:

4R ACT relating to the reate of wages for laborers end mechanios
employed on publio tuildings of the United Stetes end the Distriot of
Colusbia by eontrectors and subcontractors, and for other purposes.

Sec. 1 of the aot provides in substunoce that suoh sontrsctors
perforuing work on publio buildings under contracts in exeess of §2,000
siwll pay thelr laborers and mechanios wuges not less then those de-
termined by the Seeretary of labor to be the preveiling wages for similar

work in the loeslity where the contract is being performed.
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EXCERPTS FROM ®ALSH-HEALEY COVERNMENT CONTRACT
46T

Being Fublic sct No. 846, 74th Congress, spproved Jume 30, 1986,
entitled:

AN 40T to provide conditions for the purchase of supplies and the
making of ocontracts by the United States, end for other purposes.

Secs 1. That in any conbrast made snd entered inte by (any U.$
sgensy or instrumentality) fer the manufsature or furnishing of
materinls, supplies, articles, and equipment in any smount exeseding
$10,000, there shall be included the following representations and
stipulations:

(a) 7That the contracter ie the manufacturer of or s regulsr dealer
in the meterials, supplies, articles, or evuirment to be msnufsotured
or used in the performance of the eontraect}

(b} Thet «ll persone employed by the econtrector in the manufagture
or furnishing of the msterisls (ete.) used inkhe performance of the
contraet will be paid, without subsecuent deduotion or rebste on eny
aocounit, not less than the minimum wages us determined by the Seoretary
of Labor to be the prevailing minismum weges for persons employed on
similur work om in the particular or similsr industries or groups of
industries ourrently operating in the locelity in whiech the materials,
{ete.) are to be menulfuctured or furnished under said oontract;

(é) That no male person under sizteon yesrs of age snd no femele
person under eighteen years of sge and ne conviet lebor will be employed.

Sess 9« This aet shall not apply to purchases of sush materials,
supplies, articles (eto.) as may usually be bought in the open market;
nor shall this eot apply to perishables, ineluding dairy, livestock
and nursery produots, or to sgricultural or farm produets processed for
first sale by the original produsers; nor to any oontracts made by the
Seeretary of sgrioulture for the purchese of sgrisultural commodities
or the produets thereof. HNothing in this jet shall be eonstrued to
epply to earriage of froight or personnel by vessel (eto.) where
publ ished tariff retes are in effeot or to common oarriers subject to
the Uomcunisation 4ot of 1934.



120

EXCERPTS FROM BITUMINOUS COAL ACT OF 1987
{Guffey-vVinson iot)
Being Fublic 4ot Koe. 46, approved april 26, 18357, entitled:

AN 40T to regulete interstate comnerce in bitusinous coul, snd
for other purposes.

Geo. 1+ That regulstion of the sale and distributiin in inter-
state commerce of bituminous cosl is imperetive for the protestion of
suoh oommerce; thet there exist practices and methods of distribution
and wzarketing of such oonl that waste the eoal resowrees of the nstion
and disorganize, burden, and obstrust interstate sommeree ia
bituminous coal, with the result that regulation of the prices thereof
and of unfeir methods of competition therein is necesssry Lo prowocie
interstate commerce in butiminous eonl amd to remove burdens and ob-
strustions therefrom.

Seo. 3 imposes an exoise tax of 1f per ton on ooul sules; additiomal
excise tax of 194% of sale price et the mine, but “code members"
exenpt from this latter tax.

fog. 4 oonteins the Bituminous Uoal Code, providiog for different
distriots wherein minimum prices would be established, and meximum
priges if necessary for the publiec interest.

fecs. -8 inolusive deal with sdministritive set-up, enforsecent,
and review.

gsce 9 guarentees to employees the right to organise end bargain
colleoctively.

The overstion of the Uode is eonfined "only to matters and tran-
luugns in or directly affeeting interstate semmeree in bituminous
ooal.

The act by its own termas is to termimate April 26, 1941,

(Hote on Constitutionelity. This act was ensoted following
Carter v. Carter Joal Co, (Cuse No. 41 herein) wiich held unconstitute
ional the labor provisions of the 19856 set, and invelidating the
prise-fixing festure becsuse of inseparability. Ihe preseat sot does
not emtain the objestionable laber provisions).
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