MARTIN NIE"

Statutory Detail and Administrative Discretion
in Public Lands Governance: Arguments and
Alternatives

This Article explores a central question in public lands governance:
should Congress or bureaucracy be primarily responsible for
resolving controversial political conflicts over public lands
management? The question of institutional venue and decision
making legitimacy is receiving increased attention, due in part to a
number of high profile environmental conflicts that have been
managed through administrative rulemaking and resource planning
processes, like the United States Forest Service’s (USFS) roadless
rule and the issue of snowmobiles in Yellowstone National Park. In
short, in what institutional venue should various issues and
controversies in forest, park, rangeland, and wildlife management be
addressed?

Public land agencies are increasingly being asked to resolve
controversial political issues using processes outlined in the
Administrative Procedure Act (APA),* the National Environmental
Policy Act (NEPA),? and various resource planning statutes. This
Article explores whether or not these types of issues should be
answered by our public land agencies, by our political representatives
in Congress, or through other institutional designs. It is written as a
primer of sorts, one that | hope will be useful as more people begin
debating this important question. Public land policy reform is
currently a popular topic, with dozens of proposals seeking to change
the land management regime in significant ways.® Important to most
of those proposals, however, is the enduring tension between statutory
detail and bureaucratic discretion in public lands management.
Questions pertaining to decision making authority, legitimacy,

" Associate professor of natural resource policy, College of Forestry and Conservation,
University of Montana, Missoula, MT 59812. A special thanks to Raymond Cross, the
staff and editors at JELL, and the Mclntire-Stennis Cooperative Forestry Research
Program for its generous grant support. The author may be reached at
mnie@forestry.umt.edu.

1 Administrative Procedure Act, 5 U.S.C. §8§ 551-559 (2000).

2 National Environmental Policy Act, 42 U.S.C. § 4321 (2000).

3 See infra Part IV.F.
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accountability, and the most appropriate venue for conflict resolution
must be at the forefront of this important discussion.

This Article proceeds in three parts. Following the Introduction,
Part | provides an overview of our dominant public land laws,
including those governing forest, park, rangeland, and wildlife
management. They are analyzed in terms of what they say and fail to
say, and why this matters from a conflict management standpoint.
The vagueness, ambiguity, contradiction, and over-extended
commitments in some of these laws are the major reasons why
administrative rulemaking and planning processes have become the
dominant ways of dealing with public lands conflict.

Part 1l then reviews the political and philosophical debate over
congressional delegation of authority and agency discretion as it
applies to public lands-based political conflict. Do our public land
management agencies have too much managerial discretion? Should
Congress, bureaucracy, or some other governing arrangement resolve
value and interest-based political disputes? This part explores those
guestions by reviewing the case for and against statutory detail and
administrative discretion. This Article synthesizes the important
work that has been done in that area and applies it to the problems and
challenges of public lands governance.

Part Il then sketches a broad “options and alternatives”
framework. Alternatives in prescriptive law, administrative
leadership and discretion, decentralization, comprehensive public land
law review, and policy experimentation are discussed and analyzed. |
make a cautious and qualified argument that there is too much
administrative discretion delegated to agencies, and that Congress or
other democratic institutions should resolve the essential value and
interest-based political conflicts over public lands management.
Public land agencies, using rulemaking, NEPA, and planning
processes, are usually ill-equipped to resolve what are often deeply
divisive and intractable political conflicts. They are not the most
legitimate arbiters of the public good. Instead, our political
representatives in Congress or reconstituted citizen-based democratic
bodies should be making those choices. But, as illustrated throughout
this Aurticle, that is easier said than done, and the prescriptive cure
might be worse than the disease.

A common response to this issue is “I agree in principle that
Congress should decide—but let’s not have this Congress decide.”
Related to this is the important distinction between political theory
and practice. Instead of pitting a romanticized legislative ideal
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against the modern administrative state, we should contrast the latter
with how legislative decisions are made in practice. Once this is
done, our enthusiasm for congressional responsibility is dimmed, and
the statutory detail versus administrative discretion issue becomes
more of a Hobson’s choice.

I
STATUTORY GUIDANCE AND THE LACK THEREOF IN PUBLIC
LANDS GOVERNANCE

A. Forest Management*

In making controversial decisions, agencies look to their statutory
mission and mandate for guiding principles or explicit instructions
from Congress. The 1897 Forest Service Organic Act, for example,
states in part that “[n]o national forest shall be established, except to
improve and protect the forest within the boundaries, or for the
purpose of securing favorable conditions of water flows, and to
furnish a continuous supply of timber for the use and necessities of
citizens of the United States[.]”® This broad mandate® provides little
resolution because some interest groups emphasize the “protect” and
“water flows” provisions, while others highlight the “supply of
timber” component.”

Superimposed on top of the Organic Act is the Multiple Use
Sustained Yield Act of 1960 (MUSYA).® Through MUSYA,
Congress formally articulated the multiple use mission of the service:
“It is the policy of the Congress that the national forests are

4 This forest management review section is taken from Martin Nie, Administrative
Rulemaking and Public Lands Conflict: The Forest Service’s Roadless Rule, 44 NAT.
RESOURCES J. 687 (2004).

5 16 U.S.C. § 475 (2000).

6 What Congress intended by the USFS Organic Act has been open to some
interpretation throughout the years. Note that the language actually puts forth three
purposes for the National Forests, not just the commonly cited water flows and supply of
timber purposes. And one would think that issues like wildlife would be impacted by the
“improve and protect the forest” language found therein. See United States v. New
Mexico, 438 U.S. 696 (1978) (Powell, J., dissenting in part) (discussing the intent of the
USFS Organic Act to resolve a reserved water rights dispute).

7 See generally Alan G. McQuillan, Is National Forest Planning Incompatible With a
Land Ethic, 88 J. FORESTRY 31 (1990) (discussing the contested purposes of the forest
reserves, and how preservationist John Muir would have emphasized the “improve and
protect the forest” provision, while USFS Chief Gifford Pinchot would more likely have
stressed the “furnish a continuous supply of timber” provision).

8 16 U.S.C. §§ 528-531 (2000).
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established and shall be administered for outdoor recreation, range,

timber, watershed, and wildlife and fish purposes.”® The Act defines

“multiple” use as:
The management of all the various renewable surface resources of
the national forests so that they are utilized in the combination that
will best meet the needs of the American people; making the most
judicious use of the land for some or all of these resources or related
services over areas large enough to provide sufficient latitude for
periodic adjustments in use to conform to changing needs and
conditions; that some land will be used for less than all of the
resources; and harmonious and coordinated management of the
various resources, each with the other, without impairment of the
productivity of the land, with consideration being given to the
relative values of the various resources, and not necessarily the
combination of uses that will give the greatest dollar return or the
greatest unit output.

This statutory language shows that there is relatively little in
MUSYA directing or constraining forest managers.”* They are to
manage for multiple use and sustained yield, the latter meaning “the
achievement and maintenance in perpetuity of a high-level annual or
regular periodic output of the various renewable resources of the
national forests without impairment of the productivity of the land.”*?

The contested language in MUSYA is easy to find. For instance,
what are the needs of the American people and what constitutes the
most judicious use of the land? What does providing “due
consideration” of “the relative values of the various resources in
particular areas” really mean?** More problematic is the Act’s failure
to specify the spatial scale for implementing multiple use: either on a
forest-by-forest level or on a national forest system level?'* This is

9 Id. §528.
10 Id. § 531.

11 See generally Michael C. Blumm, Public Choice Theory and Public Lands: Why
“Multiple Use” Failed, 18 HARV. ENVTL. L. REV. 405, 407 (1994) (“Since multiple use is
founded upon a standardless delegation of authority to managers of public lands and
waters, congressional endorsement of multiple use has created the archetypal ‘special
interest” legislation.”).

12 16 U.S.C. § 531(b).

13 1d. § 529.

14 A Society of American Foresters (SAF) review, for example, recommends that
“Congress should clearly articulate in new legislation that the concept of multiple use is
not necessarily appropriate on every management unit, but may be better applied in the
aggregate across the national forests and public lands.” SOCIETY OF AMERICAN
FORESTERS, FOREST OF DISCORD: OPTIONS FOR GOVERNING OUR NATIONAL FORESTS
AND FEDERAL PUBLIC LANDS 54-55 (Donald W. Floyd ed., 1999).
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not to say that MUSYA says nothing of importance, the multiple use
mission later proved to be a major challenge for an agency that
became focused primarily on dominant use timber production.® But,
its abstractness has been used by the USFS over the years to defend
everything from designating 58.5 million acres as protected roadless
areas to proposing an 8.7 billion board foot timber sale in the Tongass
National Forest in Southeast Alaska.'® Multiple uses could be
complimentary and not contradictory according to the USFS. For
example, it could embrace clearcutting as a way to provide beneficial
openings for browsing game species and simultaneously achieve its
timber, wildlife, and recreation (hunting) purposes.*’

The multiple use mandate was also used to justify the extensive
clearcutting and terracing of hillsides in the Bitterroot National Forest
in western Montana, though many saw it as more akin to “timber
mining.”*® That case provided one spark in what would eventually
become the National Forest Management Act of 1976 (NFMA).* It
is primarily a planning-based statute, calling for new interdisciplinary
forest planning processes and expanded opportunities for public
participation. Some important prescriptions are also found in the Act,
including a limit on the size of clearcuts and a mandate to “provide
for diversity of plant and animal communities based on the suitability
and capability of the specific land area in order to meet overall
multiple-use objectives[.]”%

There has been a lot of debate in forestry, policy, and academic
literature about NFMA’s impact on forest management. Some critics

15 DAVID A. CLARY, TIMBER AND THE FOREST SERVICE 156 (1986). Clary provides a
critical history of the USFS and its unique bureaucratic timber-oriented culture as “a case
of public service wherein the servant believed firmly that it knew better than the public
what the public really wanted.” 1d. at xii.

16 See Sierra Club v. Hardin, 325 F. Supp. 99, 104 (D. Alaska 1971).

17 See generally PAUL W. HIRT, A CONSPIRACY OF OPTIMISM: MANAGEMENT OF THE
NATIONAL FORESTS SINCE WORLD WAR TWO (1994).

18 The “Bolle Report,” a major milestone in USFS history and requested by Senator Lee
Metcalf of Montana, aptly summarized the situation: “Multiple use management, in fact,
does not exist as the governing principle on the Bitterroot National Forest.” See A
University View of the Forest Service, A Select Committee of the University of Montana
Presents Its Report on the Bitterroot National Forest, Congressional Record, November 18,
1970, at 1. (on file with author).

19 16 U.S.C. 88 1600-14 (2000). See Michael J. Gippert & Vincent L. DeWitte, The
Nature of Land and Resource Management Planning Under the National Forest
Management Act, 3 ENVTL. L. 149 (1996) (providing an overview of the NFMA).

20 16 U.S.C. § 1604(g)(3)(B).
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contend that NFMA is a “solution to a nonexistent problem.”* The
Bitterroot and Monongahela? cases had nothing to do with planning,
says Richard Behan, so why “solve” these local site-specific problems
with elaborate planning requirements?*® Federico Cheever also argues
that the forest management standards outlined in NFMA have failed
to provide a significant check on USFS timber management practices
because they have failed to communicate an intelligible message to
the lawyers, Forest Service officials and federal judges who initiate,
defend, and resolve claims asserted under them.?* This failure to
communicate generally intelligible content, says Cheever, is a “result
of Congress’s commitment to Forest Service discretion in the
legislative process that gave us NFMA.”? In a similar vein, Michael
Mortimer argues that the problems currently afflicting the USFS
result from Congress avoiding responsibility for difficult resource
management decisions.®® He places the blame on the goal-based
statutes governing the USFS:
Congressional direction to the Forest Service has been less than
specific, affording little in the way of a concrete agency mission.
Consequently, the Forest Service’s attempts at resource
management have been plagued by controversy and litigation,

ultimately imbuing the agency with a sort of administr2a7tive
schizophrenia, unable to identify or even recognize its mission.

On the other hand, both Jack Tuholske and Beth Brennan argued a
decade ago that this substantive environmental statute was beginning
to fulfill its mandate.?® They claim that it provides the direction the

21 R.W. Behan, The RPA/NFMA: Solution to a Nonexistent Problem, 88(5) J.
FORESTRY, 20-25 (May 1990).

22 The famous Monongahela decision by the Fourth Circuit ruled that the 1897 Organic
Act effectively prohibited clearcutting in national forests, and this eventually led to the
passage of NFMA. Izaak Walton League v. Butz, 522 F.2d 945 (4th Cir. 1975). See
generally Charles F. Wilkinson & H. Michael Anderson, Land and Resource Planning in
the National Forests, 64 OR. L. REV. 1, 41-42, 73-74, 138, 154-55 (1985).

23 RICHARD W. BEHAN, PLUNDERED PROMISE 193-94 (2001).

24 Federico Cheever, Four Failed Forest Standards: What We Can Learn from the
History of the National Forest Management Act’s Substantive Timber Management
Provisions, 77 OR. L. REV. 601, 605 (1998).

25 |d. at 606.

26 Michael J. Mortimer, The Delegation of Law-Making Authority to the United States
Forest Service: Implications in the Struggle for National Forest Management, 54 ADMIN.
L. REV. 907, 912 (2002).

27 Id. at 910.

28 Jack Tuholske & Beth Brennan, The National Forest Management Act: Judicial
Interpretation of a Substantive Environmental Statute, 15 PuB. LAND L. REV. 53, 130
(1994).
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agency needs to adopt a more holistic and ecosystem-based approach
to forest management. But for this to happen, courts must be willing
to see it as having substance, enforce its underlying purpose, and
“read and interpret the statute as a whole rather than analyze statutory
sections in isolation from each other.”*

Others, like Charles Wilkinson, believe that while NFMA struggles
to find a balance between statutory directives and agency discretion, it
has had a substantive and procedural impact on forest management,
and it is broad-textured and elastic enough to respond to future
needs.®® Another view, argued by the late Arnold Bolle, who played
an important role in the Act’s creation, is that NFMA is a good law,
but that its intent has not been faithfully implemented by the USFS.*
In short, NFMA added a planning element to the forest management
policies and multiple use mandates of the Organic Act and MUSYA.
It did not take away a lot of management authority from the USFS,
and it continues to be subject to a range of interpretations.*

The tension between congressional prescription and agency
discretion was very apparent in drafting the NFMA and the ensuing
debate in Congress.* The USFS favored the planning-based NFMA
bill sponsored by Senator Hubert Humphrey of Minnesota,® and
fought against the more prescriptive NFMA bill proposed by Senator
Jennings Randolph of West Virginia.*®> Unlike Humphrey’s version,

29 |d. at 134.

30 Charles F. Wilkinson, The National Forest Management Act: The Twenty Years
Behind, The Twenty Years Ahead, 68 U. COLO. L. REV. 659, 677 (1997).

31 Arnold W. Bolle, The Bitterroot Revisited: ““A University [Re]View of the Forest
Service,” in AMERICAN FORESTS: NATURE, CULTURE, AND PoLITICS 163 (Char Miller
ed., 1997) (arguing that NFMA is not the problem, rather the problem is the USFS’s
“business as usual” response to NFMA).

32 For example, the Wilderness Society interprets NFMA as Congress recognizing “the
shortcomings of MUSYA'’s broad [grant of] discretion and sought to insure that timber
production would not take priority over other uses and resources.” ELIZABETH BEAVERET
AL., UNIVERSITY OF COLORADO, NATURAL RESOURCES LAW CENTER, SEEING THE
FOREST SERVICE FOR THE TREES 13 (2000), available at
http://www.colorado.edu/law/centers/nric /publications/Forestry_Reforms_Report.pdf
(last visited Nov. 23, 2004), quoting THE WILDERNESS SOCIETY, AMERICA’S NATIONAL
FORESTS IN THE 21ST CENTURY, 19. But the Society of American Foresters contends that
neither the 1974 Forest and Rangeland Renewable Resources Act (RPA) or NFMA
“changed management philosophy in a significant way.” Id. at 14.

33 See generally Wilkinson & Anderson, supra note 22.

34 S. 3091, 94th Cong. (1976).

35 S. 2926, 94th Cong. (1976); see generally Wilkinson & Anderson, supra note 22 at
42; DENNIS C. LE MASTER, DECADE OF CHANGE: THE REMAKING OF FOREST SERVICE
STATUTORY AUTHORITY DURING THE 1970s (1984).
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the Randolph bill provided for comprehensive reform that prescribed
numerous specific standards for forest management, with a particular
focus on fish and wildlife habitat and even-aged management.®
While the two sponsors agreed that timber production had taken
priority over other forest values, and that that needed to be fixed, they
differed in how much discretion to give the USFS.*" In the end, some
compromises were made and Humphrey included the NFMA
“diversity requirement” into his bill that would eventually become
law.* Diversity, however, was not defined in the Act, and it was up
to the USFS to give this term meaning in their regulations.*

The point of this statutory review is to illustrate the lack of explicit
guidance in how the USFS should answer management questions that
are value and interest based, and political to the core. The political
might and leadership of Gifford Pinchot helps explain the broad
mandate expressed in the 1897 Organic Act. According to Federico
Cheever, Gifford Pinchot sought congressional support without
congressional supervision and won it in the carte blanche given to
him in the “paradoxical” USFS Organic Act.* It is in this statutory
vacuum that Pinchot left his indelible signature on the Service.*

MUSYA and NFMA also failed to answer the central philosophical
questions regarding forest management. This vacuum was instead
filled by an opportunistic type of politics wherein the agency could
promise everything to everyone in the name of “intensive
management” and multiple use.  Unrealistic promises made to
multiple use constituencies and an overextended commitment to
intensive management would become the Agency’s Achilles’ heel

36 S. 2926, 94th Cong. (1976).
37 Wilkinson & Anderson, supra note 22, at 292-93.

38 The provision requires the USFS to “provide for diversity of plant and animal
communities based on the suitability and capability of the specific land area in order to
meet overall multiple-use objectives[.]” 16 U.S.C. § 1604(g)(3)(B) (2000).

39 USFS Planning regulations on fish and wildlife resources state that: habitat “shall be
managed to maintain viable populations” of existing species. 36 C.F.R. 219.19. See
generally Michael A. Padilla, The Mouse That Roared: How the National Forest
Management Act Diversity of Species Provision is Changing Public Timber Harvesting, 15
UCLA J. ENVTL. L. & POL’Y 113 (1996-1997).

40 Federico Cheever, The United States Forest Service and National Park Service:
Paradoxical Mandates, Powerful Founders, and the Rise and Fall of Agency Discretion,
74 DENV. U. L. REV. 625 (1997).

41 See generally CHAR MILLER, GIFFORD PINCHOT AND THE MAKING OF MODERN
ENVIRONMENTALISM (2001).
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according to historian Paul Hirt, who views USFS history as a
“conspiracy of optimism.”*?

From Pinchot through NFMA, the USFS has fought for maximum
levels of administrative discretion, and Congress has largely obliged.
As a result, the venue of conflict has shifted from Congress to the
administrative arena. And while discretion once gave the USFS
unencumbered authority to manage the public lands under the guise of
scientific management, it now plagues the Agency in unending
lawsuits and administrative appeals because many interest groups
believe that the USFS’s actions are inconsistent with congressional
direction. While professional foresters once fought to preserve their
discretion, many forest policy leaders are now calling for
management priorities to be set through a political and legislative
process.”® A Society of American Foresters (SAF) review, for
example, contends that “[t]he purposes of the national forests and
public lands are no longer clear,” that the complex and serious
problems of national forest management “cannot be resolved through
regulatory reform or through the appropriations process,” and that
“new legislation is warranted.”*

What about the hundreds of other laws, regulations, and court
decisions constraining agency behavior?*® The USFS has recently
made “analysis paralysis” and “the process predicament” central to its
case that the agency is forced to do more paperwork than on-the-
ground forest management these days.*® The argument goes that
while MUSYA and NFMA might give the USFS some discretion in
theory, it is lost upon the thick layering of other laws and
regulations.*”  There is some truth to this claim, both Congress and
the Agency’s own implementing regulations have added enormous
procedural and analytical obligations. But, that does not change the

42 HIRT, supra note 17, at xxi.

43 See generally SOCIETY OF AMERICAN FORESTERS, supra note 14.

44 |d. at 50-51.

45 See generally Forest Service Directives, available at http://www.fs.fed.us/im/
directives/ (last visited Nov. 21, 2004).

46 USDA Forest Service, The Process Predicament: How Statutory, Regulatory, and
Administrative Factors Affect National Forest Management (June 2002), available at
http://lwww.fs.fed.us/projects/documents/Process-Predicament.pdf (last visited Nov. 21,
2004).

47 See Conflicting Laws and Regulations: Gridlock on the National Forests, Oversight
Hearing Before the House Subcommittee on Forests and Forest Health of the Committee
on Resources, 107th Cong. (Dec. 4, 2001) (Statement of Dale Bosworth, Chief, USDA
Forest Service).
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basic argument made here. Congress has passed additional
substantive and mostly procedural laws while failing to confront the
tough questions regarding forest management. The agency still has
discretion, but it must now take numerous procedural steps to exercise
it. Itis a case study in inefficient discretion. Until Congress clarifies
the central purpose of our national forest lands and the core mission
of the USFS, procedural and decision making inefficiencies will be a
fact of life.*

B. National Park Management

The USFS situation is not atypical—similar patterns emerge in
park politics. The first seeds of confusion were perhaps planted in the
nineteenth century. Congress created Yellowstone National Park in
1872 and dedicated it as a “public park or pleasuring ground for the
benefit and enjoyment of the people.”® Less noted is language
giving exclusive control to the Secretary of the Interior, whom “shall
make regulations providing for the preservation, from injury or
spoliation, of all timber, mineral deposits, natural curiosities, or
wonders, within the park, and their retention in their natural
condition.”*

After the piecemeal creation of Yellowstone and other parks,
Congress tried to provide some general direction in the National Park
Service (NPS) Organic Act of 1916. It declared that:

The service thus established shall promote and regulate the use of
the Federal areas known as national parks, monuments, and
reservations . . . by such means and measures as conform to the
fundamental purpose of the said parks, monuments, and
reservations, which purpose is to conserve the scenery and the
natural and historic objects and the wild life therein and to provide

48 In an often-cited report, the General Accounting Office summarizes the decision
making problem facing the Service:

Strengthening accountability for performance within the Forest Service and
improving the efficiency and effectiveness of its decision-making is contingent on
establishing long-term strategic goals that are based on clearly defined mission
priorities. However, agreement does not exist on the agency’s long-term strategic
goals. This lack of agreement is the result of a more fundamental disagreement,
both inside and outside the Forest Service, over which uses the agency is to
emphasize under its broad multiple-use and sustained-yield mandate and how best
to ensure the long-term sustainability of these uses.

U.S. GENERAL ACCOUNTING OFFICE, FOREST SERVICE DECISION-MAKING: A
FRAMEWORK FOR IMPROVING PERFORMANCE, GAO/RCED-97-71, at 5 (1997).

49 16 U.S.C. § 21 (2000).

50 Id. § 22.
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for the enjoyment of the same in such manner and by such means as
will leave 51them unimpaired for the enjoyment of future
generations.

Is the NPS Organic Act a contradictory mandate? Some say that it
is not: when push comes to shove, preservation rules. Historian
Robin Winks, for example, argues that despite the difficulties in
ascertaining congressional intent, the 1916 Act is not contradictory,
especially when we consider the gist of subsequent legislation®* and
its judicial interpretation. For him, the mandate to conserve and leave
resources unimpaired takes precedence over providing means of
access and public enjoyment.”® But, others believe that the NPS’s
historical bias to recreational tourism has a statutory basis. Park
historian Richard West Sellars contends that tourism and public use
have explicit congressional sanction: “This authority was strongly
reaffirmed in the National Park Service Act of 1916, with its
emphasis on public use. Not only did Congress not challenge the
Park Service’s interpretation of the act during the ensuing decades,
but it also encouraged development and use—at times
aggressively.”*

51 1d.§ 1.

52 See, e.g., National Park System General Authorities Act, Pub. L. No. 91-383, §1, 84
Stat. 825 (1970) (codified as amended at 16 U.S.C. §1a-1; The Redwood Act of 1978, Pub.
L. No. 95-250, 8101(b), 92 Stat. 166 (codified as amended at 16 U.S.C. §la-1), provides
additional language for park managers. In it Congress declares that:

These areas derive increased national dignity and recognition of their superb
environmental quality through their inclusion jointly with each other in one national
park system preserved and managed for the benefit and inspiration of all the people
of the United States; and that . . . the various areas of the National Park system shall
be consistent with and founded in the purpose established by section 1 of this title,
to the common benefit of all the people of the United States. The authorization of
activities shall be construed and the protection, management, and administration of
these areas shall be conducted in light of the high public value and integrity of the
National Park System and shall not be exercised in derogation of the values and
purposes for which these various areas have been established, except as may have
been or shall be directly and specifically provided by Congress.

53 Robin W. Winks, The National Park Service Act of 1916: “A Contradictory
Mandate™?, 74 DENV. U. L. REV. 575, 623 (1997).

54 RICHARD WEST SELLARS, PRESERVING NATURE IN THE NATIONAL PARKS: A
HISTORY 285 (1997).

[TIhe legislative history of the Organic Act provides no evidence that either
Congress or those who lobbied for the act sought a mandate for an exacting
preservation of natural conditions. An examination of the motivations and
perceptions of the Park Service’s founders reveals that their principal concerns
were the preservation of scenery, the economic benefits of tourism, and efficient
management of the parks.”



234 J. ENVTL. LAW AND LITIGATION  [Vol. 19(2), 2004]

Historians are not the only ones to differ on the meaning of the
1916 Act. Different interests continue to cling to different language.
The controversy over banning snowmobiles in Yellowstone and
Grand Teton National Parks and the John D. Rockefeller, Jr.,
Memorial Parkway is a case in point. Public letters written in
response to the NPS’s Winter Use Plan, Supplemental Environmental
Impact Statement illustrate how differently this park mandate is
interpreted by various political actors. The Montana Tourism
Coalition writes that:

We are opposed to the ban because it eliminates yet another access
possibility for the people of the United States. At what point does
Yellowstone become a wilderness ecosystem that can only be
viewed from outside a bubble? Our forefathers intentions were
clear when they said Yellowstone National Park was created as a
‘public park or pleasuring-ground for the benefit and enjoyment of

the people.” In order for the publigsto understand nature they need
to see, hear, feel, smell and taste it.

Turning these parks into de facto wilderness areas is a concern for
other groups. The American Council of Snowmobile Associations
writes that “[i]t is mind-boggling to think that ‘The People’s Park’ is
actually being turned into ‘Wilderness’ which will eventually allow
no entrance to the first and one of the most fascinating National Parks
in our Country.”® Citizens for a User Friendly Forest (with the motto
“Red Meat, Board Feet, Dig Deep, Drive Jeep”) notes that “the
fundamental purpose of the Park is to conserve park resources and
values, while providing for the enjoyment of those resources and
values by the American people. The dual purpose is coequal; neither
is more important than the other.”*

Those in favor of the ban also cite the Organic Act and other
relevant policies to make their case. The Alliance for the Wild
Rockies writes that “[tlhe NPS Organic Act and numerous NPS
Management Policies clearly illustrate that when presented with a
conflict between resource protection and any other interest[s],

Id. at 29. Sellars also suggests the park founders “assumed that, in effect, undeveloped
lands were unimpaired lands—that where there was little or no development, natural
conditions existed and need not be of special concern. The ongoing manipulation of the
parks’ backcountry resources, such as fish, forests, and wildlife seems not to have been
viewed as impairing natural conditions.” Id. at 45.

55 NATIONAL PARK SERVICE, WINTER USE PLANS:  FINAL SUPPLEMENTAL
ENVIRONMENTAL IMPACT STATEMENT, VOL. 2 130 (2003).

56 |d. at 114.
57 Id. at 122.
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resource conservation is to be predominant. Therefore,
snowmobiling, which has been irrefutably shown to cause resource
degradation and pose human health risks, must be stopped.”*®
Comments of the Greater Yellowstone Coalition, Natural Resources
Defense Council, The Wilderness Society, Defenders of Wildlife,
Sierra Club, the Wyoming Outdoor Council, and other groups make
the 1916 Organic Act and its prohibition on impairment central to
their case against snowmobiling in the Park. They note the following:

The Park Service duty under governing law, regulation and policy is
to assure that national park resources are protected in an unimpaired
state for the benefit and enjoyment of this and future generations.
The NPS mission was clearly elucidated by Congress and has been
reaffirmed over the years . . . . In Yellowstone and Grand Teton
National Parks, the highest standard of protection—Organic Act
prohibition on impairment—is violated by snowmobile use . . ..
The intent of Congress was to preserve the scenery, natural objects
and wildlife of the National Parks . ... The courts have time and
again interpreted the Organic Act as holding conservation of park
resources preeminent over enjoyment of them; visitor use must not
cause impairment of park resources and values.>

The vacuum left by Congress and the Organic Act has been filled
with various agency interpretations and management philosophies.®
The NPS has historically prioritized its public use obligation over
preservation as a way to build a supportive constituency. This helps
explain its cozy relationship to the railroad industry, the elimination
of wolves, suppression of fire, introduction of exotic game and fish
species, and the road building frenzy of Mission ‘66. This “industrial
recreation” model could be defended using the Organic Act, but so
too could the preservationist philosophy espoused in the influential
“Leopold Report” recommending the preservation and restoration of
natural conditions so that national parks can represent “a vignette of
primitive America.”®" Both approaches to park management were
somehow squared with the NPS’s mandate.

This contested language often leaves the NPS in politically
dangerous territory. What happens when former Interior Secretary

58 |d. at 140.

59 |d. at 157-58.

60 For a few thoughtful discussions of these philosophies and management approaches
see generally SELLARS, supra note 54; WILLIAM R. LOWRY, THE CAPACITY FOR WONDER
(1994); ALFRED RUNTE, NATIONAL PARKS: THE AMERICAN EXPERIENCE (2d ed. 1987);
JOSEPH L. SAX, MOUNTAINS WITHOUT HANDRAILS (1980).

61 See Robert B. Keiter, Preserving Nature in the National Parks: Law, Policy, and
Science in a Dynamic Environment, 74 DENV. U. L. REV. 649, 656 (1997).
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James Watt claims that “[i]f I err, I’m going to be erring on the people
side,” and the NPS Director William Penn Mott claims that “we must
err on the side of preservation”?®* Committed agency personnel are
often caught in the crossfire. Some park visitors also feel discontent,
for they believe that the NPS is not fulfilling its mandate to either
preserve the resource or provide maximum recreational opportunities.

This paradoxical mandate has a history similar to that of Pinchot
and the USFS. Cheever’s analysis is that Stephen Mather, the first
Director of the NPS, fought for enthusiastic congressional support of
the national parks without congressional participation in their
management and won it in the carte blanche given to him in the
Organic Act.®®* The problem, says Cheever, is that these broad
mandates given to Pinchot and Mather for pursuing their own vision
and philosophy now “allow interest groups to project their visions
onto the congressional mandates.”® In short, times have changed:
“ambiguity which once provided agencies necessary latitude before
Congress and the Cabinet now inspire sophisticated western interest
groups to challenge agency policy. Mandates which once contributed
to the rise of agency discretion now contribute to its decline.”®

Politics and conflict are also driven by individually tailored
establishment statutes governing specific park units.®® While the
Organic Act provides an overarching mandate for the NPS, Congress
has increasingly provided specific management standards and
obligations in park-by-park establishment legislation.®” This means
that organic legislation applies to all park system units to the extent
that it does not conflict with provisions specifically applicable to
them.®® Many substantive and procedural mandates and exemptions
are written into laws pertaining to one particular management unit.
Examples include provisions allowing grazing, topics that must be
addressed in general management plans, consultation requirements,
and the creation of advisory commissions.

62 William R. Lowry, National Parks Policy, in WESTERN PUBLIC LANDS AND
ENVIRONMENTAL PoLITICS 182 (Charles Davis ed., 2d ed., 2001).

63 Cheever, supra note 40, at 633.
64 1d. at 640.
65 Id. at 630.

66 See generally Robert Fischman, The Problem of Statutory Detail in National Park
Establishment Legislation and its Relationship to Pollution Control Law, 74 DENv. U. L.
REv. 779, 787-789 (1997) (describing the general trend in Congress in providing greater
statutory detail in pollution control law and park establishment legislation).

67 16 U.S.C. § 1c (2000).
68 1d. § 1c(b).
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Establishment legislation, while often overlooked, is important for
a number of reasons.®® First, it shows the increasing tendency and
ability of Congress to get involved in the details of public lands
management. As discussed later, this can be seen as either a positive
or negative development. For instance, while it places more
responsibility and accountability on our elected representatives, it can
also hamper comprehensive planning and dilute the importance of
administrative and scientific expertise. Establishment legislation can
also exacerbate park conflicts; not only is the NPS supposed to find
the right tension between preservation and recreation, but in some
cases it must also work in the particular and sometimes contradictory
uses and exemptions, which are expressed in individualized park
statutes.

We might also look at the park situation for lessons in public lands
governance. It illustrates that making changes in an agency’s organic
act will not necessarily lead to changes on the ground because some
public land units are also governed by unique establishment laws.™
The situation could also foreshadow what might happen if Congress
attempts to experiment with site-specific legislation governing one
national forest or other land unit. The drawback of such an approach
is that a public lands system would become less cohesive, integrated,
and unified. Instead, we would get a balkanized patchwork that
would make it difficult to understand the essential purpose of our
national parks. The upside, however, is that individualized statutes
might provide a way to protect places that would not otherwise be
included in the national park system. In other words, the next era of
place protection will be more difficult than the last, and it will require
new ways of thinking and models of governance.

C. Rangeland Management

The amount of land managed by the Bureau of Land Management
(BLM) illustrates the importance of this Agency’s statutory mission
and mandate. It manages 262 million acres of land—roughly one-
eighth of the U.S.—and another 300 million acres of subsurface

69 See Fischman, supra note 66, at 781-86.

70 See id. at 782. “An examination of establishment legislation reveals that simple
clarification of the Organic Act to stress the preservation prong of the Service’s dual
mandate, or even amending the Organic Act to embrace explicitly biological diversity,
would not be sufficient to achieve comprehensive reform. Establishment legislation,
which guides the management and planning for individual parks would also need to be
revisited.” Id.
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mineral resources.”* It primarily manages these lands according to
the Federal Land Policy Management Act (FLPMA) of 1976.” This
Act is referred to as the BLM Organic Act because it consolidated and
articulated the Agency’s mission and management responsibilities.

Added on top of FLPMA was the Public Rangelands Improvement
Act of 1978 (PRIA).” This Act expressed concern about the
productive potential and unsatisfactory condition of public
rangelands, and it declared a national policy for improving the range.
Specifically, it outlined steps to improve the range, including record-
keeping requirements, increased funding for range improvement, and
a new grazing fee formula.

FLPMA says a number of important things.” First, it explicitly
states that “the public lands be retained in Federal ownership;” * thus,
sending an unequivocal message to those advocating the release of
federal lands to state or private ownership. It also states that
“management be on the basis of multiple use and sustained yield
unless otherwise specified by law.”’® Congress also stated what it
meant by the term multiple use:

The term “multiple use” means the management of the public lands
and their various resource values so that they are utilized in the
combination that will best meet the present and future needs of the
American people; making the most judicious use of the land for
some or all of these resources or related services over areas large
enough to provide sufficient latitude for periodic adjustments in use
to conform to changing needs and conditions; the use of some land
for less than all of the resources; a combination of balanced and
diverse resource uses that takes into account the long-term needs of
future generations for renewable and non-renewable resources,
including, but not limited to, recreation, range, timber, minerals,
watershed, wildlife and fish, and natural scenic, scientific and
historical values; and harmonious and coordinated management of
the wvarious resources without permanent impairment of the
productivity of the land and the quality of the environment with

71 BUREAU OF LAND MANAGEMENT, PUBLIC LAND STATISTICS, Table 1.4 (2002),
available at www.blm.gov/natacq/pls02/plsl-4_02.pdf (last visited Nov. 21, 2004).

72 43 U.S.C. § 1701 (2000).

73 |d. §§ 1901-1908.

74 See generally George C. Coggins, The Law of Public Rangeland Management IV:
FLPMA, PRIA, and the Multiple Use Mandate, 14 ENvVTL. L. 1 (1983) (analyzing FLPMA
and its planning requirements).

75 43 U.S.C. § 1701(a)(1).

76 1d. 8§ 1701(a)(7). FLPMA reaffirmed the principle of multiple use and sustained
yield originally found in the Classification and Multiple Use Act (CMU Act) of 1964.
Pub. L. No. 88-607, 78 Stat. 986 (1964) (expired 1970).
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consideration being given to the relative values of the resources and
not necessarily to the combination of uses t%at will give the greatest
economic return or the greatest unit output.

The term sustained yield “means the achievement and maintenance
in perpetuity of a high-level annual or regular periodic output of the
various renewable resources of the public lands consistent with
multiple use.”’® Elsewhere in the Act, and after the mandate to
protect various environmental, historical, and archeological values,
Congress added that “the public lands be managed in a manner which
recognizes the Nation’s need for domestic sources of minerals, food,
timber, and fiber from the public lands.”"

One way of thinking about FLPMA is that Congress once again
chose agency discretion in the form of planning rather than making
explicit choices.®® Instead of providing clear unequivocal guidance in
the form of prescriptive law, Congress provided an array of criteria to
be incorporated or merely considered in the development and revision
of land-use plans. Multiple use and sustained yield principles would
be achieved, for example, by using “a systematic interdisciplinary
approach to achieve integrated consideration of physical, biological,
economic, and other sciences.”® Discretion was also provided by
simply asking the BLM to consider the “present and potential uses of
the public lands,”® and “the relative scarcity of the values
involved.”® Additionally, the BLM was asked to “rely, to the extent
it is available, on the inventory of the public lands, their resources,
and other values,”® and to “weigh long-term benefits to the public
against short-term benefits.”®  Some stronger language is also
provided, like the directions to “give priority to the designation and

77 43 U.S.C. § 1702(c).

78 1d. § 1702(h).

79 1d. § 1701(a)(12).

80 See generally ROBERT L. GLICKSMAN & GEORGE CAMERON COGGINS, MODERN
PuBLIC LAND LAW 223 (1995) (contending that “[t]he statute lacks both procedural and
substantive standards, particularly when compared with the NFMA.”); Marla E.
Mansfield, A Primer of Public Land Law, 68 WASH. L. REv. 801, 834 (1993) (contending
that FLPMA embodies a truce, because it “directed the BLM to consider disparate values
in furthering the ‘national interest’ without demanding a specific result.”).

81 43 U.S.C. § 1712(c)(2).
82 Id. § 1712(c)(5).
83 Id. § 1712(c)(6).
84 1d. § 1712(c)(4).
85 Id. § 1712(c)(7).
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protection of areas of critical environmental concern,”® “provide for
compliance with applicable pollution control laws,”® and to
coordinate planning processes with other governments.®® But other
than the pollution control requirement, which can be quantified and
monitored, and perhaps the priority given to areas of critical
environmental concern, those criteria leave a statutory vacuum, which
is filled by the BLM using its planning process.

Also noteworthy, due to the controversies surrounding its meaning,
is the discretionary power given to the Secretary of the Interior to
“take any action necessary to prevent unnecessary or undue
degradation of the lands.”® Predictably, of course, over the years
such a standard has swung widely from one presidential
administration and solicitor’s opinion to another.®® After all, major
decisions pertaining to grazing, mining, and even sacred site
protection depends in large part on whether the emphasis is placed on
the “unnecessary” or “undue” prongs of this sentence.”*

FLPMA is specific and detailed in many ways, especially when it
comes to how decisions are to be made.* It says much less, however,
about what decisions have actually been made by Congress. As one
court put it, FLPMA and PRIA provide broad declarations of policy
and goals, and express a concern and desire for range improvement,
but their language “breathes discretion at every pore.”®® The broad
statutory language leaves the BLM open to “agency capture”®* and

86 Id. § 1712(c)(3).

87 Id. § 1712(c)(8).

88 |d. § 1712(c)(9).

89 Id. § 1732(b) (emphasis added).

9 See Sandra B. Zellmer, Sustaining Geographies of Hope: Cultural Resources on
Public Lands, 73 U. CoLo. L. Rev. 413, 468-69 (2002) (analyzing such swings of
interpretation as they apply to cultural resources management on public lands).

91 |d.

92 Bureau of Land Management, U.S. Department of Interior, The Federal Land Policy
and Management Act, http://www.blm.gov/flpma/ (last visited Nov. 21, 2004).

93 Natural Res. Def. Council, Inc. v. Hodel, 624 F. Supp. 1045, 1058 (D. Nev. 1985).
In this case, Judge Burns states that the broad discretionary language found in these laws
does not provide helpful standards a court can use to adjudicate agency compliance. He
also points his finger at our elected branches of government for why judges have become
“masters” of various policy areas: “At bottom, however, the primary reason for the large
scale unwillingness of the first two branches of our government—both state and federal—
to fashion solutions for significant societal, environmental, and economic problems in
America.” 1d. at 1063.

94 See generally GRANT MCCONNELL, PRIVATE POWER AND AMERICAN DEMOCRACY
Ch. 7 (1966); PHILLIP O. FOSS, POLITICS AND GRASS (1960).
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provides ammunition for various interest groups.”® Conservationists,
for example, cite various studies and statistics documenting what they
believe is dominant use, not multiple use of public rangelands: that
livestock grazing is allowed on 254 million acres of national forest
and BLM land (and on these lands roughly 26,300 ranchers graze 3.2
million cattle),* that 94 percent of BLM lands in sixteen western
states are grazed, and that 35 percent of federal wilderness areas have
active livestock grazing allotments.®” How is this multiple use they
ask.

FLPMA can also be used to defend a much different landscape
vision than the one embraced by the BLM. Public lands ranching
critic and law professor, Debra Donahue, for example, argues that the
various management guidelines in FLPMA “are compatible with a
policy decision to preserve biodiversity across landscapes.”*® But,
public land ranchers and their supporters can also point to the
multiple use mandate and the “nation’s need for domestic sources of
food” language to make their case. And, where does it say anything
in FLPMA about ranching being inimical to biodiversity and
recreation?

FLPMA'’s discretionary language has resulted in another policy
vacuum filled by executive-level politics.  President Clinton,
embracing the environmental, historical, and cultural language of
FLPMA, tried to bring the BLM out of its dominant use past by
designating new monuments and adding management responsibilities
(e.g., the Grand Staircase-Escalante National Monument).*® President

95 See generally Kelly Nolen, Residents at Risk: Wildlife and the Bureau of Land
Management’s Planning Process, 26 ENVTL. L. 771 (1996). The “BLM’s vague mandate
to manage lands for multiple uses also provides the agency with a great deal of discretion
in making management decisions and leaves it vulnerable to pressure from consumptive
users who want the agency to favor their preferred use.” 1d. at 776-77. Among other
things, Nolen recommends amending FLPMA “to provide greater guidance to BLM in its
planning and management efforts.” Id. at 837.

9 Paul Rogers & Jennifer LaFleur, The Giveaway of the West, SAN JOSE MERCURY
NEws, Nov. 7, 1999, at 1S.

97 Thomas L. Fleischner, Ecological Costs of Livestock Grazing in Western North
America, 8 CONSERVATION BIOLOGY 629, 630 (1994).

98 DEBRA L. DONAHUE, THE WESTERN RANGE REVISITED 206 (1999). Several parts of
FLPMA are important in this regard she says, including its admonition to consider the
“relative values” of resources, its focus on the “present and future needs of the American
people,” and the absence of any mention of local needs, its inclusion of “natural scenic,
scientific, and historical values,” and the direction to manage all resources without
impairing the land’s productivity or environmental quality, among others. Id.

99 See generally Sanjay Ranchod, The Clinton National Monuments: Protecting
Ecosystems With the Antiquities Act, 25 HARV. ENVTL. L. REV. 535, 571 (2001) (“The
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Bush, on the other hand, embraces the “nation’s needs” language in
defending his expansive extractive use agenda.’® The vacuum is then
further filled as these interpretations and agendas are challenged in
court.

D. Fish and Wildlife Management

The U.S. Fish and Wildlife Service (USFWS) has regulatory
authority over the agencies discussed above and must therefore deal
with the full array of public lands and resources law. But two laws,
the 1997 National Wildlife Refuge System Improvement Act
(Improvement Act) and the 1973 Endangered Species Act (ESA), are
particularly important for purposes here and are discussed below.

1. The National Wildlife Refuge System Improvement Act (1997)

The 1997 Improvement Act,’®* an amendment to the National
Wildlife Refuge System Administration Act of 1966,'% is the most
recent organic legislation for a public lands system. The National
Wildlife Refuge System, while far flung and fragmented compared to
other systems, is the “nation’s largest network of lands and most
diverse array of ecosystems dedicated principally to nature
protection.”*® As Robert L. Fischman explains, there is a lot that can
be learned from the Improvement Act, partly due to how it differs
from other multiple use public land laws.*®

A few things are worth quickly pointing out. First, it is a dominant
use statute that is geared toward the protection of nature. Second,
activities like recreation, oil and gas development, and grazing may
occur generally only to the extent that they are compatible with this
dominant use. Note, however, that the compatibility standard still

Clinton monument designations are a conscious effort to force a tremendous shift in the
agency toward management for lighter extractive uses compatible with conservation
aims.”).

100 See, e.g., National Energy Policy Development Group, National Energy Policy
(May 2001), available at http://www.whitehouse.gov/energy/National-Energy-Policy.pdf
(last visited Nov. 21, 2004)

101 16 U.S.C. § 668dd (2000).

102 1d. 88 668dd-668ee.

103 Robert L. Fischman, The National Wildlife Refuge System and the Hallmarks of
Modern Organic Legislation, 29 ECOLOGY L.Q. 457, 458 (2002).

104 ROBERT L. FISCHMAN, THE NATIONAL WILDLIFE REFUGES (2003). “The Refuge
System’s ecological management criteria, the conflicts between primary and subsidiary
uses, and the tension between site-specific standards and uniform national goals all offer
important lessons for environmental governance generally.” Id. at xiii.
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grants quite a bit of discretion to the USFWS based on its “sound
professional judgment.”*®  Third, the Act builds on a tiered and
hierarchical use framework, ranging from highest to lowest priority.
This means that individual refuge purposes come before conservation,
conservation comes before wildlife dependent recreation (e.g.,
hunting and fishing), and wildlife dependent recreation comes before
other recreational uses and economic activities. Congress was quite
clear, moreover, in stating that hunting and fishing, when practiced in
accordance with sound fish and wildlife management, “are expected
to continue to be generally compatible uses.”*®

Finally, and perhaps most important, is the amount of statutory
detail and substantive management criteria provided in the
Improvement Act. This criteria, along with planning and
participation requirements, includes compatibility; maintenance of
biological integrity, diversity, and environmental health; acquisition
of sufficient water rights; biological monitoring; and a general
conservation stewardship mandate.’® According to Fischman, “[t]he
greater statutory detail and more binding management prescriptions in
the 1997 Act, as compared with earlier organic legislation, reflects
Congress’ greater interest in controlling public land management.”'%
These substantive management criterion not only limit agency
discretion, but they also provide a foothold for litigation. They are
also more specific than those pertaining to National Park and BLM
lands, and even parts of NFMA.'*

Put simply, the choices made and standards expressed in the
Improvement Act demonstrate the willingness and ability of Congress
to provide a greater degree of statutory detail. But, the Improvement
Act does not resolve all of the issues and conflicts related to wildlife
refuge management. Like the NPS situation, refuges have two sets of
purposes: those articulated in the Improvement Act, and the specific
purposes for which each refuge was created by Congress. There is,
thus, a dual and potentially conflictual nature of the refuge system. In
passing the Improvement Act, Congress sought to better integrate the
system with an overarching statutory mission, while at the same time
giving priority to specific refuge purposes. And if a conflict exists?
“The conflict shall be resolved in a manner that first protects the

105 16 U.S.C. § 668dd (5)(1).

106 |d. § 668dd (2)(6).

107 Fischman, supra note 103, at 544.
108 |d. at 545.

109 FISCHMAN, supra note 104, at 110.
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purposes of the refuge, and, to the extent practicable, that also
achieves the mission of the System.”*!

The Improvement Act, as Fischman explains, “[n]eglects to
harmonize the underlying discord among the various units of the
System”™! and “reflects the continual struggle to counteract the
centrifugal, divergent push of establishment mandates with the
centripetal, coordinating pull of systemic management.”**? For this
reason, Fischman cautions that “organic legislation is no panacea for
public land systems with divergent individual unit establishment
mandates.”™ As will be discussed later, this issue is of upmost
importance to public lands governance, for many management units
are governed under a common organic act and statutory framework,
while sometimes also governed by individually tailored charters
established by Congress.

2. The Endangered Species Act (1973)

Although not without its share of discretionary language, the ESA
is also more detailed and specific than other public land and resources
law. Its implementation by the U.S. Fish and Wildlife Service
(USFWS) and the National Marine Fisheries Service (NMFS) (also
known as NOAA Fisheries) is an important part of many
environmental conflicts. The infamous snail darter-Tellico Dam case,
the northern spotted owl, the red-cockaded woodpecker, carnivore
reintroduction and management (including wolves, grizzly bears, and
lynx), salmon restoration in the Pacific Northwest, and the Klamath
River Basin controversy are but a few high profile cases illustrating
the impact and controversy surrounding the ESA.

The U.S. Supreme Court has described the ESA as “the most
comprehensive legislation for the preservation of endangered species
ever enacted by any nation.”* The ESA’s strict substantive
provisions, how they have been implemented or not implemented by
the USFWS and Fisheries, how they have been used by
environmental interest groups, and how they have been interpreted by
the courts, provides another helpful case in working our way through
arguments for and against administrative and legislative control.

110 16 U.S.C. § 668dd(a)(4)(d).

111 Fischman, supra note 103, at 618.

112 1d. at 462.

113 1d. at 464.

114 Tennessee Valley Auth. v. Hill, 437 U.S. 153, 180 (1978).
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The purpose of the ESA is “to provide a means whereby the
ecosystems upon which endangered species and threatened species
depend may be conserved.”** An endangered species is defined as
“any species which is in danger of extinction throughout all or a
significant portion of its range,”**® while a threatened species “means
any species which is likely to become an endangered species within
the foreseeable future throughout all or a significant portion of its
range.”'"’ To conserve means to use “all methods and procedures
which are necessary to bring any endangered species or threatened
species to the point at which the measures provided pursuant to this
Act are no longer necessary.”**®

The “significant portion of its range” concept is a bit trickier and
has become part of the “science wars” over the ESA. This concept
was recently dealt with in Defenders of Wildlife v. Norton.**® In that
case, the Ninth Circuit provided the Secretary of the Interior some
discretion in giving the concept meaning, since it is not defined in the
statute nor entirely clear from congressional intent.*? This concept
has gained renewed attention as conflicts and litigation focus on the
downlisting and delisting of wolves and grizzly bears.

Of course, what Congress meant by these terms, and what they
intended with the ESA in general, is subject to debate. Shannon
Petersen argues that the ESA has had unanticipated consequences.**
In tracing its legislative history, he concludes that “Congress did not
intend to pass a law that would protect seemingly insignificant species
irrespective of economic considerations, halt federal development
projects, and regulate private property.”*?? Instead, he says that:

most in Congress believed the Act to be a largely symbolic effort to
protect charismatic megafauna representative of our national

heritage, like bald eagles, bison, and grizzly bears. Congress
believed it could accomplish this simply by preventing the direct

115 16 U.S.C. § 1531(h).

116 |d. § 1532(6).

117 Id. § 1532(20).

118 Id. § 1532(3).

119 258 F.3d 1136 (9th Cir. 2001).

120 See Linda C. Maranzana, Defenders of Wildlife v. Norton: A Closer Look at the
‘Significant Portion of Its Range’ Concept, 29 ECOLOGY L.Q. 263 (2002) (assessing the
extent of this discretion).

121 Shannon Petersen, Comment, Congress and Charismatic Megafauna: A Legislative
History of the Endangered Species Act, 29 ENVTL. L. 463, 466 (1999).

122 |d. at 466-67.
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killing of endangered species and by halting the international trade
in such species.™

Despite congressional intentions, Petersen says, the ESA became
the “pit bull of environmental laws” due to two factors. “First,
Congress and affected interest groups lacked the foresight to” see how
the statute’s plain language would later be used to put obscure species
on the list without economic consideration and to stop federal
development projects.*** Second, scientific developments after 1973,
including work in ecology and the whole idea of biodiversity,
presented an entirely different understanding of what it meant to
“take” or “jeopardize” a species. “In 1973 it would have been
difficult, if not impossible, for Congress to anticipate such a
fundamental change in circumstances” says Petersen.'?

Sections 4, 7, and 9 are the ESA’s foundation. In Section 4, the
Secretary of the Interior (directing the USFWS) or Secretary of
Commerce (directing Fisheries) is required to list species as either
threatened or endangered “solely on the basis of the best scientific
and commercial data available.”**® This means that economic factors
cannot be considered at the listing stage. Section 7 directs federal
agencies to consult with the Secretary to “[e]nsure that any action
authorized, funded, or carried out by such agency . . . is not likely to
jeopardize the continued existence of any endangered or threatened
species.”*?” Section 9 prohibits the “taking” of endangered species,'?
defined as “to harass, harm, pursue, hunt, shoot, wound, Kill, trap,
capture, or collect, or to attempt to engage in any such conduct.”*?

It was left to the Secretary of the Interior to provide meaning to
these terms. He did so by promulgating a regulation defining the term
“harm” to include habitat modification or degradation.”**®  This
definition has proven to be very controversial because it gives the

123 |d. at 467.

124 |d.

125 |d.

126 16 U.S.C. § 1533(b)(L)(A)(2000).
127 1d. § 1536(a)(2).

128 1d. § 1538(a).

129 1d. § 1532(19).

130 The regulations define harm as: “[A]n act which actually injures or kills wildlife.
Such acts may include significant habitat modification or degradation where it actually
kills or injures wildlife by significantly impairing essential behavioral patterns, including
breeding, feeding or sheltering.” 50 C.F.R. § 17.3 (2003); see Palila v. Hawaii Dep’t. of
Land & Nat. Res., 852 F.2d 1106 (9th Cir. 1988) (upholding the lower court’s ruling that
habitat destruction that could result in extinction is a taking).
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USFWS and Fisheries the power to limit and regulate various land
use activities and thus, sparked enduring debates over land
management, private property rights, and government takings.

The relatively straightforward and prohibitive language found in
Sections 4, 7, and 9 help explain much of the acrimony over the
ESA."! This is not empty rhetoric devoid of meaning and direction.
Courts have made that abundantly clear through the years, starting
with the Supreme Court’s reading of Section 7 as applied to the snail
darter-Tellico dam case in Tennessee Valley Authority v. Hill in
1978.1%%  Here, the Court held that Section 7 prohibited the
completion of the Tellico dam on the Little Tennessee River because
it would have jeopardized the snail darter, a three-inch perch listed by
the FWS as endangered in 1975. Writing for the majority, Chief
Justice Burger reasoned that “[o]ne would be hard pressed to find a
statutory provision whose terms were any plainer than those in section
77 and that “plain intent” is found “in literally every section of the
statute” to “halt and reverse the trend toward species extinction,
whatever the cost.”** The message sent by TVA was not lost on the
environmental community who have continued to use the ESA as a
political battering ram, legal monkeywrench, and “tool for
institutional disruption.”***

Though the ESA is full of “plain language,” it also has its share of
vagueness and ambiguity. Due to its original language and the
subsequent amendments to the ESA, the FWS and Fisheries have
significant managerial discretion in some areas. The contentious
issue of designating critical habitat provides a good example. The
1973 version of the ESA referenced it only once, directing federal
agencies to

[e]nsure that actions authorized, funded, or carried out by them do

not jeopardize the continued existence of... endangered species and
threatened species or result in the destruction or modification of

131 See generally Oliver A. Houck, On the Law of Biodiversity and Ecosystem
Management, 81 MINN. L. REV. 869, 872 (1997) (“Indeed, it might be said that the [ESA]
is in trouble today not because it fails to address diversity and ecosystems, but instead
because it is beginning to address them too well.”); JOHN COPELAND NAGLE & J.B. RUHL,
THE LAW OF BIODIVERSITY AND ECOSYSTEM MANAGEMENT 117 (2002) (reviewing the
“unparalleled stringency of the ESA’s provisions.”).

132 437 U.S. 153 (1978).

133 Id. at 173.

134 Christopher McGrory Klyza & David J. Sousa, Creating Chaos: The Endangered
Species Act and the Politics of Institutional Disruption (paper presented at the Annual
Meeting of the Western Political Science Association, March 15-17, 2001, Las Vegas,
NV) (on file with author).



248 J. ENVTL. LAW AND LITIGATION  [Vol. 19(2), 2004]

habitat of such species which is determined by the Secretary, after
consultation as appropriate with the affected States, to be critical.

Congress neither defined nor explained what was meant by these
key terms in 1973, so the Secretary of the Interior had to flesh them
out in various regulations and guidelines.*®® Congress entered the fray
again by providing additional qualifying and discretionary language
in the ESA’s 1978 amendment. The Secretary of the Interior is now
able to designate critical habitat “to the maximum extent prudent and
determinable.”*®  Predictably, the parsing, determination, and
designation of critical habitat has been politically agonizing.**®
According to Michael Bean and Melanie Rowland, “[i]t remains one
of the Act’s most contentious, ambiguous, and confusing concepts . . .
[with] no clear, consistent, and shared understanding of what it means
or what role it is to play in the Act’s administration.”**® Moreover,
“Congress has obscured, rather than clarified, the concept, and the
courts . . . have never given more than superficial attention to the
duties that arise from the designation of critical habitat.”**°

This means that Congress and the courts have placed the USFWS
and Fisheries at the center of the political conflicts over critical
habitat designation. How they have handled this responsibility has
generally angered the environmental community. For example, using
the “maximum extent prudent and determinable” language, the
Congressional Research Service found that the USFWS designated
critical habitat for only about 10 percent of listed domestic species,
and that the Agency lost every case brought against them for failure to
designate critical habitat.***

Congress has also explicitly chosen to give these agencies more
managerial discretion in Section 10(j) of the ESA,*? added in the
1982 amendments. This provision gives the Secretary of the Interior

135 Pub L. No. 93-205 § 7 (1973) (emphasis added).

136 MICHAEL J. BEAN & MELANIE J. ROWLAND, THE EVOLUTION OF NATIONAL
WILDLIFE LAW 251-62 (3d ed., 1997) (providing a history of the critical habitat issue).

137 16 U.S.C. § 1533(a)(3)(A) (2000).

138 See generally Oliver A. Houck, The Endangered Species Act and Its Implementation
by the U.S. Departments of Interior and Commerce, 64 U. CoLO. L. REV. 277, 297 (1993).

139 BEAN & ROWLAND, supra note 136, at 251.

140 1d. at 252.

141 M. Lynne Corn, Cong. Research Serv., Endangered Species:  Continuing
Controversy (Issue Brief 1310009, Nov. 21, 2000) (with other cases pending, as of 1999)
(the brief also states that in 1999 the FWS placed critical habitat designation at the lowest
priority in its listing budget).

142 16 U.S.C. § 1539(j).
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the ability to list some endangered species as “experimental, non-
essential populations,” meaning that they can be managed as
threatened instead of endangered. To do so, various requirements
need to be met, like having the experimental population “wholly
separate geographically from nonexperimental populations of the
same species.”**® This provision was added as a way to give the
USFWS more latitude and flexibility in its management of
endangered species. It has done so, but it has also caused a great deal
of controversy, as illustrated by the reintroduction of wolves into
Yellowstone National Park and Idaho as experimental populations in
the mid-1990s. *** Some environmental groups argued that this
provision as applied to wolves runs counter to the intent and
obligations inherent in the ESA, and that the USFWS would simply
use its discretion to appease ranchers.!*® Others supporting the
experimental designation argued that it provided the USFWS the
managerial flexibility needed to maneuver in a complicated and
divisive political environment and, that in the end, it is not the intent
of the Act that matters most but its successful implementation.
Assessing public land law in terms of legislative versus
administrative control requires that we distinguish between the statute
and its implementation. This distinction between good or bad law and
good or bad implementation is important, and is a distinction that runs
through public land law in general. With the ESA, Daniel Rohlf takes
issue with the former and its administrative interpretation.**® Much of
Daniel Rohlf’s criticism is directed at the “biological deficiencies” of
the ESA. For example, what constitutes in *“danger of extinction?”
The ESA “does not clearly define or specifically describe its security

143 1d. § 1539(j)(1). The meaning of this language was also contested during the
reintroduction of wolves into Yellowstone National Park. The case eventually ended up in
litigation as some environmental and wise use groups argued (unsuccessfully) that these
reintroduced wolf populations were not “wholly separate geographically” from another
endangered wolf population in the region. See Wyo. Farm Bureau Fed’n v. Babbitt, 987 F.
Supp. 1349 (D.Wyo. 1997). The Tenth Circuit disagreed and argued that Congress did not
specify what it meant by “wholly separate geographically” and thus left its interpretation
to the FWS. It also reminded plaintiffs that Congress added section 10(j) as a way to
provide additional flexibility and discretion in managing reintroduction efforts. See Wyo.
Farm Bureau Fed’n v. Babbitt, 199 F.3d. 1224, 1234-36 (10th Cir. 2000).

144 See generally MARTIN A. NIE, BEYOND WOLVES: THE PoLITICS OF WOLF
RECOVERY AND MANAGEMENT (2003).

145 See Dale D. Goble, Of Wolves and Welfare Ranching, 16 HARV. ENVTL. L. REV.
101 (1992).

146 See Daniel J. Rohlf, Six Biological Reasons Why the Endangered Species Act
Doesn’t Work—And What to Do About It, 5(3) CONSERVATION BIOLOGY 273 (1991).
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standard” says Rohlf, meaning “the degree of security afforded to
species by the Act varies according to discretionary ad hoc
determinations by the services.”™’

Other assessments focus more on the law’s implementation.*
The ESA, says Michael O’Connell in a response to Rohlf’s critique, is
a “remarkably prescient statute that has been plagued since its
adoption by ineffective implementation.”**° The ESA is “sufficiently
clear, uncomplicated and concise,” and its goals can be achieved with
political will and adequate funding.™®® The lack of the latter, he says,
is largely the cause of the ESA’s deficiencies. Steven Yaffee’s
analysis also focuses on the highly prohibitive ESA being
implemented in a nonprohibitive fashion.'*

Most assessments of the ESA are subjective and situational.
Groups will take issue with the vagueness of the statute when they
believe it is not being implemented properly. In other words, they
want detail and specificity when they do not trust those implementing
the laws they like. If the agencies are trusted, however, such groups
might see flexibility rather than trouble in vagueness.

As will be discussed in more detail below, the ESA also
complicates the administrative versus legislative control debate.
Congress, for example, would not be overly burdened by saying yes
or no to snowmobiles in Yellowstone or by making similar policy
choices. But, determining when a species merits listing or delisting is
an altogether different policy choice, and one that is often mired in
scientific disagreement, complexity, and uncertainty.**

147 |d. at 276.

148 ENDANGERED SPECIES RECOVERY: FINDING THE LESSONS, IMPROVING THE
PROCESS (Tim W. Clark et al. eds., 1994).

149 Michael O’Connell, Response to: “Six Biological Reasons Why the Endangered
Species Act Doesn’t Work—And What to Do About It””, 6 CONSERVATION BIOLOGY 140
(1992).

150 Id. at 142.

151 See generally STEVEN L. YAFFEE, PROHIBITIVE POLICY: IMPLEMENTING THE
FEDERAL ENDANGERED SPECIES ACT (1982).

152 See generally Holly Doremus, The Purposes, Effects, and Future of the Endangered
Species Act’s Best Available Science Mandate, 34 ENVTL. L. 397 (2004); Holly Doremus,
Listing Decisions Under the Endandered Species Act: Why Better Science Isn’t Always
Better Policy, 75 WASH. U.L.Q. 1029 (1997); NAT’L RESEARCH COUNCIL, SCIENCE AND
THE ENDANGERED SPECIES ACT (1995) (evaluating the ESA and related policy debates in
terms of contemporary scientific knowledge).
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I
RETHINKING STATUTORY DETAIL AND ADMINISTRATIVE DISCRETION

This part reviews the political and philosophical debate over
congressional delegation of authority and agency discretion as it
applies to public lands-based political conflict. Do agencies like the
USFS and NPS have too much discretion? Are they legitimate
arbiters of competing claims to public lands? What might happen if
Congress reasserted itself and provided more prescription, detail, and
guidance in new legislation? Some of the central arguments reviewed
in the case for and against administrative leadership and discretion
qualify my argument for providing more statutory detail in the
following section.

A. Administrative Leadership and Discretion

Article 1V, Section 3 of the U.S. Constitution states: “The Congress
shall have Power to dispose of and make all needful Rules and
Regulations respecting the Territory or other Property belonging to
the United States; and nothing in this Constitution shall be so
construed as to Prejudice any Claims of the United States, or of any
particular state.”™®* The federal government has proprietary and
sovereign powers over its property (including public lands) and may
regulate activity on private lands that affect its public lands. The
Property Clause has been debated between those advocating a broad
or narrow view of its powers.”™™ But, the courts have been rather
consistent in their reading of its scope and importance, going so far as
to say that this congressional power over public lands is “without
limitations.”**®

The Property Clause changes things for some critics of
congressional delegation.”™® While it might be unconstitutional for
Congress to delegate too much responsibility to a federal agency

153 U.S. CONsT. art. IV, § 3, Cl. 2.

154 See generally Peter A. Appel, The Power of Congress “Without Limitation”: The
Property Clause and Federal Regulation of Private Property, 86 MINN. L. REV. 1 (2001)
(reviewing the history and potential of the Property Clause).

155 United States v. San Francisco, 310 U.S. 16, 29 (1940). See also Kleppe v. New
Mexico 426 U.S. 529, 539-40 (1976) (describing Congress’s broad powers under the
Property Clause).

156 Delegation critic David Schoenbrod makes an exception for the management of
government property. See David Schoenbrod, The Delegation Doctrine: Could the Court
Give it Substance?, 83 MICH. L. REv. 1223, 1226, 1265-72 (1985); DAVID SCHOENBROD,
POWER WITHOUT RESPONSIBILITY: HOW CONGRESS ABUSES THE PEOPLE THROUGH
DELEGATION 186-89 (1993).
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regulating private behavior, it has much more latitude when it does so
concerning its own public lands. The executive acts as both
proprietor and sovereign when executing delegated Property Clause
powers. As noted by Sandra Zellmer, this means that “property
management is not necessarily analogous to other types of
lawmaking, and more leeway might be afforded executive agencies,
acting not only as instruments of a tripartite government but also as
proprietors, when public property is implicated.”**" She also notes
that courts have regularly cited this executive role as proprietor in
ratifying sweeping exercises of power and that the broadly phrased
National Forest Organic Act of 1897 was upheld by the Supreme
Court against a nondelegation challenge.*®

It is also possible to view public administration as another
democratic check and balance. Administrative leaders can make sure
that laws and democratic principles are adhered to, especially when
they are being threatened by presidential and congressional power
politics.™ They are not mere pawns according to this view; rather,
they are democratic trustees empowered with the public’s interest.
They can advance this interest by implementing laws Congress
intended, and if such laws are being threatened by the President or by
members of Congress, they have the responsibility to inform the
public. They will in essence say: if you want us to do that, you need
to first pass a law saying so.

Administrative leadership can take other forms as well. Former
Labor Secretary Robert Reich believes that higher-level public
managers ought to stimulate public debate about what they do:

Public deliberation can help the manager clarify ambiguous
mandates. More importantly, it can help the public discover latent
contradictions and commonalities in what it wants to achieve. Thus

the public manager’s job is not only, or simply, to make policy
choices and implement them. It is also to participate in a system of

157 Sandra B. Zellmer, The Devil, the Details, and the Dawn of the 21 Century
Administrative State: Beyond the New Deal, 32 ARIz. ST. L.J. 941, 1025 (2000).

158 Id. at 1025-26. See United States v. Grimaud, 220 U.S. 506 (1911).

159 H. George Frederickson & David K. Hart, The Public Service and the Patriotism of
Benevolence, 45 PUBLIC ADMIN. REV. 547-53 (1985) (discussing the role of public
administration as a check on power, with an example of resistance by Danish civil servants
to Nazi leaders during WWII German occupation). See also MICHAEL W. SPICER, THE
FOUNDERS, THE CONSTITUTION, AND PUBLIC ADMINISTRATION: A CONFLICT IN
WORLDVIEWS 69-70 (1995) (discussing visions and worldviews of public administration
from an American Constitutional perspective).
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democratic governance inlwhich public values are continuously
rearticulated and recreated.

This is how Reich approaches the administrative discretion-
democratic values challenge: public managers use this discretionary
space or “running room” to engage the public in democratic
deliberation about what it wants in a type of “civic discovery.”*®!

Administrative management, especially when channeled through
rulemaking processes, can be more democratic and participatory than
other forms of